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PEEFACE  TO  SECOND  EDITION. 


The  first  edition  of  this  work,  published  in  1878,  has 
been  out  of  print  for  several  years,  but  the  demand  for  a 
work  on  this  important  subject  has  not  ceased.  To  meet 
this  demand  the  present  edition  has  been  prepared,  bring- 
ing the  work  down  to  date  in  the  light  of  the  intervening 
decisions  and  statutory  changes.  New  matter  gleaned  from 
an  examination  of  about  fifteen  hundred  decisions  has  been 
added,  either  in  the  way  of  notes  or  in  the  form  of  additional 
sections  to  the  text.  But  the  original  text  itself  has  not 
been  altered,  except  where  alteration  was  imperatively 
demanded  by  a  change  in  the  law.  To  facilitate  research, 
a  new  and  enlarged  index  to  the  whole  work  has  been 
annexed  thereto,  and  the  new  cases  cited  have  been  incor- 
porated in  the  table  of  cases.  It  is  hoped  and  believed 
that  this  deservedly  popular  work,  in  its  present  revised 
form,  will  be  found  still  better  equipped  for  the  mission  of 
usefulness  originally  designed  for  it.  by  its  late  lamented 
author.  "  C   T  B 

Jvme,  1892. 


PREFACE  TO  FIEST  EDITION. 


Except  incidentally,  the  rules  and  legal  principles  gov- 
erning attorneys  and  counsellors  at  law  in  their  vocation 
and  in  their  professional  relations  with  their  clients,  have 
hitherto  met  with  but  little  attention  from  law-writers.  I 
believe  there  is  not  now  in  general  use  any  work  especially 
devoted  to  the  subject,  and  no  one  has,  so  far  as  I  am  aware, 
either  professed  or  attempted  to  take  an  exhaustive  view  of 
this  branch  of  the  law.  Yet  a  table  of  some  five  thousand 
cases,  cited  in  this  volume,  and  nearly  all  of  which  are  in 
some  way  directly  applicable  to  attorneys  and  counsellors 
at  law,  should  seem  to  indicate  that  questions  in  regard  to 
the  subject-matter  have  commanded  the  attention  and 
called  for  the  adjudication  of  courts  with  considerable 
frequency;  and  that  lawyers  have  been  in  the  past,  and 
doubtless  will  be  in  the  future,  by  no  means  exempt  from 
litigation  wherein  they  figure  not  as  attorneys  alone,  but 
as  parties  litigant,  by  reason  of  their  profession.  It  has 
occurred  to  the  writer  that  an  exclusive  treatise,  attempting 
to  present  the  law  governing  the  attorney  as  an  oflficer  of 
the  court  and  as  the  representative  of  his  client,  would  be 
of  convenience  to  the  profession,  and  perhaps  in  some  degree 
lessen  its  labors,  and  assist  its  members  in  arriving  more 
readily  at  a  just  ascertainment  of  their  own  rights  and  lia- 
bilities, in  their  relations  to  court  and  client. 

The  reader  will  perhaps  be  not  displeased  if  the  general 
design  of  the  work  is  now  disclosed  in  its  more  prominent 
outlines. 

The  book  commences  with  an  historical  sketch,  and 
Chapter  I  is  devoted  to  definitions  and  classifications. 
Without  making  a  formal  division  in  the  volume,  it  is  as  a 
matter  of  fact  divided  into  two  several  parts.     The  first  is 
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devoted  to  a  consideration  of  the  vocation  of  the  lawyer 
regarded  as  a  vocation,  or  an  office  merely,  and  separate 
and  distinct  from  the  subjects  arising  out  of  the  relation 
between  the  lawyer  arid  his  client.  In  treating  of  the  voca- 
tion of  the  lawyer,  the  first  group  of  subjects  claiming  atten- 
tion, pursuing  the  natural  order  of  the  subject-matter,  is  the 
following : 

1st.  The  general  nature  of  the  office,  and  what  are  the 
requisite  qualifications  entitling  an  applicant  to  become  a 
member  of  the  bar.  2d.  These  matters  reviewed  and  the 
qualifications  being  found  to  exist,  and  their  nature  ascer- 
tained, Admissio7i  to  the  Bar  is  considered,  and  the  Rules 
and  Regulations  governing  that  admission ;  and  3d.  As  the 
counterpart  of  this  subject — Removal  and  Suspension  from 
the  Bar,  Striking  from  the  Roll,  and  generally  the  offenses 
and  improprieties  which  will  authorize  the  infliction  of  these 
punishments  and  call  for  the  exercise  of  the  summary  juris- 
diction of  the  Courts  over  attorneys.  These  topics  are  cov- 
ered by  Chapters  II,  III,  and  IV. 

After  Admission  to  the  Bar,  there  are  certain  privileges, 
disabilities,  and  liabilities  to  third  persons,  connected  with 
the  attorney's  profession  and  incident  to  his  office,  rather 
than  to  his  relation  to  his  client.  The  second  group  of  sub- 
jects, therefore,  falling  under  the  general  head  of  the  Law- 
yer's Vocation,  comprises  these  three  matters,  and  includes 
Chapters  V,  VI,  and  VII. 

After  a  review  of  the  law  in  relation  to  the  attorney  as  a 
member  of  a  certain  profession,  his  vocation  as  contradis- 
tinguished from  his  relative  duties  to  and  liability  arising 
from  his  relations  with  his  client,  we  have  next  to  consider 
what  may,  perhaps,  not  inappropriately  be  called  the  Law 
of  Attorney  and  Client.  Endeavoring  still  to  pursue  the 
natural  order,  we  will  suppose  that  the  client  in  need  of 
professional  assistance  has  sought  out  his  legal  adviser. 
The  relation  between  them  usually  opens  with  a  statement 
on  the  part  of  the  client  of  the  nature  of  the  business  on 
which  he  has  come.  In  other  words,  he  "  lays  his  case,"  or 
his  business,  whatever  it  is,  before  his  counsel.     In  doing 
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this  he  necessarily  makes  many  disclosures  of  a  private  and 
confidential  nature — disclosures  which  are  known  to  the  law 
as  Privileged  Communications.  We  shall  pause  here,  before 
the  business  between  the  attorney  and  his  client  has 
attained  any  further  progress,  to  inquire  what  communica- 
tions the  client  may  safely  make  to  his  counsel,  with  the 
absolute  confidence  that,  as  a  question  of  law,  the  guaranty 
of  inviolable  secrecy  is  cast  over  them — that  neither  the 
attorney  nor  his  client  can  in  future  be  compelled,  nor  the 
attorney  allowed  in  judicial  proceedings,  to  draw  aside 
the  veil  which  the  law  has  thrown  over  them,  and  expose 
them  to  public  examination  and  scrutiny.  This  inquiry  is 
made  in  Chapter  VIII. 

The  business  having  been  laid  before  the  attorney,  and 
the  client  being  desirous  of  employing  him,  and  the  attor- 
ney consenting  to  act,  he  is  retained  by  the  client.  The 
next  thing,  therefore,  is  the  retainer  of  the  counsel  and  his 
authority  to  appear,  and  the  legal  results  which  flow  there- 
from. This  is  included  in  Chapter  IX.  As  the  result  of 
the  retainer,  the  attorney  is  invested  with  certain  au-' 
thority  and  clothed  with  certain  powers,  which  it  will 
next  become  necessary  to  consider.  This  will  include 
a  statement  as  to  how  the  authority  may  be  revoked 
or  terminated  by  death  of  the  client  or  attorney,  by  change 
and  substitution,  etc.  Chapter  X  is  a  discussion  of  these 
things. 

The  next  question  which  arises  is.  How  shall  the  attor- 
ney fulfill  the  trust  imposed  upon  him,  and  what  duties  are 
incumbent  upon  him,  in  the  dealings  between  him  and  his 
client?  This  includes  the  attorney's  general  duties  and  his 
dealings  with  his  client,  and  embraces  Chapter  XI.  The 
remedy  of  the  client  against  the  attorney  is  a  correlative 
subject  with  the  duties  of  an  attorney  toward  his  client  and 
his  dealings  with  him.  There  are  certain  rights  which  the 
client  possesses  as  against  the  attorney,  and  certain  reme- 
dies for  the  infringement  of  those  rights.  We  have  then 
next  to  consider  the  Rights  and  Remedies  of  Clients  as 
against  their  counsel,  the  liability  of  the  attorney  to  his 
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client,   and  herein  of  negligence    and    its   consequences 
This  is  done  in  Chapter  XII. 

We  are  now  to  suppose  that  the  business  of  the  attorney 
with  his  client  is  closed,  or  about  to  close,  or  that  it  has 
attained  a  sufficient  progress  to  entitle  the  attorney  to  com- 
pensation for  his  services  rendered.  This  leads  us  to  dis- 
cuss the  Rights  and  Eemedies  of  the  Attorney  against  his 
Client,  and  herein  of  actions  for  fees,  and  the  lien  of  the 
attorney  upon  funds  and  documents  in  his  hands  to  secure 
his  compensation.  These  matters  are  treated  of  in  Chapter 
XIII,  and  conclude  the  work,  which  is  respectfully  sub- 
mitted to  the  profession  for  whose  use  it  is  chiefly  intended, 
and  concerning  which  it  treats. 

Sacramento,  June,  1878. 


TABLE  OF  CONTENTS. 


INTRODUCTION. 

§    1.    Preliminary. 

J    2.    The  Athenian  courts. 

i   3.    Roman  judges,  advocates,  etc. 

?    4.    Patron  and  client. 

^    5.    The  jurisconsults. 

'i    6.    The  Roman  lawyers  under  the  empire. 
i    7.    Lawyers  in  the  Middle  Ages. 
i    8.    The  bar  in  France. 
J    9.    The  modern  bar  of  France. 

§  10.    Avouis  and  avocats. 

I  11.    Qualifications  for  admission. 

§  12.    Appointment  of  attorneys. 

g  13.    Discipline  and  independence  of  the  French  bar. 
5  14.    Advocates  in  England. 

I  15.    The  Inns  of  Court. 

§  16.    Regulations  as  to  legal  education. 

§  17.    Admission  of  students. 

§  18.    Keeping  terms. 

?  19.    Calling  to  the  bar. 

?  20.    Certificates  to  practice  under  the  bar. 

?  21.    Lectures  and  examinations. 
?  22.    Lawyers  in  Scotland. 
?  23.    The  profession  in  the  United  States. 
§  24.    Legal  instruction  in  the  United  States. 
?  25.    Difference  between  the  English  and  American  bar. 


CHAPTER  I. 

DEFINITIONS   AND    CLASSIFICATIONS— USE    OF   TERMS. 

!  26.  Different  designations  applied  to  lawyers. 

\  27.  Advocates — Civil  law,  ancient  and  modern. 

]  28.  Attorneys  at  law. 

'  29.  Barristers. 

•  30.  Counsel. 

•  31.  Lawyers. 

32.  Proctors. 

33.  Serjeants  at  law. 

34.  Solicitors. 

35.  Use  of  terms. 


X  TABLE    OF    CONTENTS. 

CHAPTER  II. 

THE  VOCATION   OP   THE  LAWYER-GENERAL    NATURE  OF 
HIS  OFFICE-QUALIFICATIONS. 

§  36.  The  lawyer's  vocation. 

5  37.  Character  of  the  office. 

I  38.  Test-oath  cases  in  the  United  States  Supreme  Court. 

§  39.  And  In  California. 

§  40.  Who  may  be  attorneys— Admission  of  women  as  attorneys. 

§  40a.  Admission  of  women  as  attorneys— {Continued). 

§41.  Taxation  of  the  profession. 

CHAPTER  III. 

ADMISSION  TO  PRACTICE. 
§  42.    Admission. 

§  43.    Admission  and  permission  to  practice  essential. 
§  44.    Old  regulations  as  to  admission  and  practice  in  England. 
§  45.    The  articled  clerks  of  England— Persons  contracting. 

§  46.    Service  under  the  articles. 

§  47.    Continuous  service. 

§  48.    Holding  other  ofiSces. 

§  49.    Service  under  partners. 

§  50.    Affidavit  necessary. 

5  51.    Assignment  and  discharge  of  articles. 

§  52.    Disputes  between  clerk  and  master. 
§  53.    The  application  and  admission  to  practice  under  the  English  system. 
§  54.    Exanaiination  and  admission  of  attorneys  under  the  English  system. 

§  55.    The  certificate. 

§  56.    Registration  of  names. 

§  57.    Practicing  in  the  names  of  each  other. 

§  58.    Effect  of  want  of  qualification. 
§  59.    Readmission. 

§  60.    Statutory  regulations  in  England. 

§  61.    Solicitors  under  the  Supreme  Court  of  Judicature  Acts. 
§  62.    Colonial  Attorneys'  Relief  Act,  1874. 
§  63.    Statutory  regulations  in  Ireland. 
§  64.    Statutory  regulations  in  Scotland. 
§  65.    Statutory  regulations  and  rules  in  the  United  States. 
§  66.    In  the  United  States  Supreme  Court. 
§§  67-76.    In  the  State  Supreme  Courts. 

CHAPTER  IV. 

SUMMARY  JURISDICTION  OF  COURTS  OVER  ATTORNEYS- 
STRIKING  FROM  THE  ROLLS— SUSPENSION  FROM  PRAC- 
TICE-ATTACHMENT— OONTEMPT—ETC. 

§  77.    Liability  to  summary  jurisdiction. 
$  78.    Liability  on  undertakings. 


TABLE   OF   CONTENTS.  XI 

^  79.    For  acting  without  authority. 

§  80.    Striking  from  the  rolls. 

§  80a.  Disbarring,  indictable  offense. 

§  806.  Disbarring,  publishing  libel  on  judge,  etc. 

J  81.    Instances  of  misconduct  authorizing  suspension  or  disbarring. 

5  82.    Restoration. 

I  83.    Practice. 

§  84.    Whether  mandamus  will  lie. 

5  85.    Striking  from  rolls  for  defect  in  articles. 

§  86.    Barratry. 

^  87.    Maintenance. 

5  88.    Champerty. 

§  88a.  Champerty,  ingredients  ot^Coniinued). 

$  89.    Striking  from  the  rolls  at  attorney's  own  request. 

j  90.    Responsibility  of  the  judiciary  in   civil  actions  for  striking  an 

attorney's  name  from  the  rolls. 
§  91.    Compelling   disclosure    as    to  abode   or    occupation  of  client — 

Requiring  attorney  to  produce  client. 
5  92.    Delivery  up  of  documents. 

§  93.    Papers  in  attorney's  hands  for  professional  purposes. 
§  94.    Compelling  payment  of  money. 
5  95.    Summarily  imposing  costs. 
5  96.    Answering  matters  of  aifldavit. 
§  97.    Contempts — Attachments  against  attorneys. 
§  98.    Contempts  in  the  United  States  Courts. 
5  99.    Miscellaneous  offenses. 
5§  100-105.    Statutory  regulations. 


CHAPTER  V. 

PRIVILEGES  OP  ATTORNEYS  AS  OFFICERS  OP  THE  COURT- 
EXEMPTIONS. 

§  106.    Privilege  in  general. 

5  107.    Privilege  from  arrest. 

5  108.    Privilege  as  to  suing  and  being  sued. 

i  108a.  Privilege  as  regards  examination  of  record. 

5  109.    Waiver  of  privilege. 

5  110.    Privilege  of  counsel  in  argument. 

§  111.    Under  control  of  the  court. 

J  112.    Argument  to  be  confined  to  the  evidence. 

§  113.    Comments  on  persons  and  their  actions. 

§  113a.  Comments  on  omission  of  accused  to  testify. 

§  114.    Argument  on  the  law. 

§  114a.  Objection  to  remarks  of  counsel,  reversal. 

j  115.    Limiting  time  of  argument. 

§  116.    Responsibility  of  counsel  in  argument. 

j  117.    Publication  of  argument. 


xii  TABLE   OF    CONTENTS. 


CHAPTER  VI. 

DISABILITIES    OF    ATTORNEYS    BY    REASON    OF    THEIR 
PROFESSION. 

g  118.    Disabilities  of  attorneys. 

g  119.    Restrictions  as  to  becoming  bail  or  surety. 

§  120.    As  to  appearing  for  both  parties,  or  on  opposite  sides. 

§  120(1.  Acting  on  both  si Aes— (.Continued). 

g  121.    As  to  purchasing  choses  in  action  or  demands  for  suit. 

§  122.    As  to  acting  in  other  capacities. 

g  123.    As  to  acting  for  unqualified  persons,  and  permitting  others  to  use 

their  names. 
'i  124.    When  counsel  in  a  cause  may  be  a  witness. 
I  125.    Competency  as  a  witness  generally, 
g  126.    Opinions  as  an  expert  on  matters  connected  with  his  specialty. 


CHAPTER  VII. 

ATTORNEY'S    LIABILITY    TO    THIRD    PARTIES. 

g  127.    General  liability  to  third  persons. 

g  128.    Liability  for  fees  and  costs. 

g  129.    Liability  for  indorsement  of  the  writ. 

g  130.    Liability  on  undertakings. 

g  131.    For  excess  of  authority. 

g  132.    In  cases  of  malpractice. 

i  133.    Liability  for  acts  done— Malicious  prosecution  by  attorney. 

g  134.    Joint  liability  of  attorney  and  client. 

g  135.    Liability  of  third  persons  to  attorneys. 

g  136.    As  for  slander  of  attorneys. 

g  137.    Expressions  held  slanderous. 

g  138.    Expressions  held  not  slanderous. 

g  139.    Other  expressions. 

g  140.    The  evidence. 


CHAPTER  VIII. 

THE   PRIVILEGE   OP   PROFESSIONAL   COMMUNICATIONS. 

g  141.  Relative  duties. 

g  142.  Origin  of  the  rule  as  to  privileged  communications. 

g  143.  Rule  not  confined  to  pending  suits. 

g  144.  General  rules. 

g  145.  Rule  in  the  Federal  Courts. 

g  146.  Rule  in  equity  causes. 

§  147.  Burden  of  proof. 

g  148.  Importance  of  communication  not  a  test. 

g  149.  Injunction  of  secrecy  not  necessary. 

g  150.  Communications  held  privileged. 


TABLE   OF   CONTENTS.  Xlll 

§  151.    Communications  held  not  privileged. 

J  151a.  Communications  not  privileged — [Continued). 

J  152.    Disclosures  allowed  for  protection  of  attorneys. 

§  153.    Professional  employment  necessary. 

§  154.    But  a  formal  retainer  not  necessary. 

§  155.    Mode  of  imparting  privileged  information. 

'i  156.    Efieot  of  the  client's  calling  the  attorney  as  a  witness. 

?  157.     Right  of  cross-examination  of  attorney. 

I  158.    Effect  of  attorney  making  himself  attesting  witness. 

'i  159.    Effect  of  the  presence  of  both  parties. 

§  160.    What  persons  the  privilege  includes. 

§  161.    Clerks,  interpreters,  conveyancers. 

'i  162.    Client  also  protected  from  testifying. 

J  163.    Rule  as  applied  to  documents. 

§  164.    Deeds. 

'i  165.    Testamentary  communications. 

g  165(1.  Testamentary  communications— fOoniinuec?). 

'i  166.    Fraudulent  transactions. 

§  167.    Admissions. 

I  168.    Acts  done. 

§  169.    Matters  observed. 

§  170.    Communications  in  view  of  breaking  the  law. 

?  171.    Collateral  matters. 

I  172.    Third  parties. 

§  173.    Disclosing  address  of  client. 
'i  174.    Privilege  not  lost  by  termination  of  professional  relation. 
§  175.     Communications  made  to  legal  advisers  of  two  parties  jointly. 
i  176.    Correspondence  between  co-defendants. 
§177.    Waiver  of  the  privilege. 
i  178.    Propositions  to  compromise. 
§  179.    Information  received  extra  professionally. 
§  180.    Information  not  within  the  scope  of  professional  duty. 
§  181.    Rule  in  criminal  cases. 
'i  182.    Course  for  attorney  to  pursue  when  subpcBnaed. 


CHAPTER  IX. 

RETAINER   AND    AUTHORITY    TO    APPEAR— APPEARANCE. 

I. — RETAINER. 

§  183.  Commencement  of  the  professional  relation. 

'i  184.  The  right  to  counsel.! 

?  185.  Establishing  the  relation  of  attorney  and  client. 

i  186.  The  retainer— written  or  parol. 

§  187.  Contract  of  retainer. 

i  188.  General  and  special  employment. 

i  189.  Detainer  by  one  as  agent  for  another. 

i  190.  Retainer  by  corporation. 

§  191.  Effect  of  dissolution  of  partnership  on  retainer. 

i  192.  Effect  of  death  of  party  on  retainer. 

'i  193.  Ancient  mode  of  appearance. 


XIV  TABLE    OF    CONTENTS. 


II.— AUTHOKITY  TO  APPBAH— APPEARANCE. 

5  194.  Appearance  at  the  civil  law. 

§  195.  General  license  by  reason  of  admission. 

§  196.  Presumption  of  authority  to  appear. 

§  197.  Adverse  party  may  presume  authority. 

§  198.  Denial  of  authority— requiring  its  production. 

$  199.  Effect  of  authorized  appearance. 

§  200.  Unauthorized  appearance— dismissal  of  suit. 

§  201.  Judgments  obtained  through  unauthorized  appearance. 

I  202.  Interference  with  judgment  by  Court  of  Equity. 

I  203.  Collateral  attack. 

§  204.  Unauthorized  appearance— foreign  and  domestic  judgments, 

§  205.  Effect  of  unauthorized  appearance  on  innocent  third  parties. 

§  206.  Question  of  attorney's  pecuniary  responsibility. 

§  207.  Laches. 

§  208.  Appearance  for  a  portion  of  several  parties  or  for  all  parties. 

§  209.  Appearance  for  a  partnership. 

§  210.  Appearance  by  attorney  in  appellate  courts. 

§  211.  Defendant's  remedy  against  attorney. 

§  212.  Remedy  of  the  party  whose  name  is  used. 

§  213.  Withdrawal  of  appearance. 

5  214.  Practice. 


CHAPTER  X. 

AUTHORITY     AND     POWERS     OP    ATTORNEYS    BY    VIRTUE 
OF    THEIR    RETAINER. 

§  215.    Results  flowing  from  the  retainer. 

§  216.    Law  of  principal  and  agent  applicable. 

§  217.    Authority  and  powers. 

^  218.    Things  that  an  attorney  may  do  by  virtue  of  his  general  retainer. 

5  219.    Things  an  attorney  may  not  do  by  virtue  of  his  retainer  without 

special  authority. 
§  220.    Control  over  conduct  of  suits  and  proceedings. 
5  221.    When  attorney  may  exercise  his  discretion. 
5  222.    Binding  effects  of  attorney's  acts  as  against  the  adverse  party. 
§  223.    Authority  to  make  admissions  binding  upon  the  client. 

5  224.    Implied  admissions. 

5  225.    Attorney's  admissions  to  prove  his  own  authority. 

§  226.    Admissions  of  clerks,  etc. 

§  227.    Recalling  admissions  before  judgment. 
$  228.    Authority  to  compromise  litigated  claims,  and  to  make  settle- 
ments. 
§  228a.  Attorney's  power  to  compromise — (.Continued). 

§  229.    Negligent  compromise. 

§  230.    Notice  of  want  of  authority  to  compromise. 

§  231.    No  compromise  after  judgment. 

§  231a.  Compromise  by  parties— Protection  to  attorney. 
§  232.    Authority  to  demand  and  receive  payment. 
§  232a.  Authority  to  receive  pajment— {Continued). 


TABLE   OF    CONTENTS.  XV 

5  233.    Authority  to  refer  or  submit  to  arbitration. 

^  234.    Collateral  matters. 

5  235.    Authority  to  stipulate  that  cause  of  action  shall  not  abate. 

5  236.    Authority  to  stipulate  for  continuance. 

^  236a.  Authority  as  regards  stipulations,  generally. 

^  237.    Authority  to  receive  notices. 

j  238.    Effect  of  judgment  on  authority. 

§  239.    Control  over  judgment  and  execution. 

5  240.    Authority  to  satisfy  judgment. 

i  241.    Vaeatingjudgment. 

i  242.    Authority  after  judgment. 

5  243.    Auxiliary  proceedings. 

5  244.    Authority  of  law  partners. 

j  245.    Authority  of  law  clerks. 

5  246.    Authority  to  employ  substitutes. 

i  246a.  Employment  of  private  counsel  to  assist  prosecution. 

5  247.    Katification  by  the  client. 

J  248.    Duration  of  authority. 

5  249.    Termination  of  the  relation  and  of  the  authority. 

5  249a.  Termination  of  attorney's  authority — {Oontinued). 

5  250.    By  revocation  of  authority,  and  change  and  substitution  of 
the  attorney — General  rules. 

5  251.    In  England, 

§  252.    In  United  States. 

5  253.    Change  after  judgment. 

§  254.    Effect  of  the  substitution  on  attorney  changed. 
§  255.    By  withdrawal  of  attorney. 
§  256.    By  death  of  attorney  or  client. 


CHAPTER  XI. 

DUTIES     OP    ATTORNEYS     TOWARDS     CLIENTS  —  DEALINGS 
WITH  THEM. 

I. — DUTIES    TOWARDS    CLIENT. 

J  257.  How  the  attorney  is  to  fulfill  his  trust. 

§  258.  Degree  of  fairness  and  good  faith  required. 

5  259.  Legal  duties  toward  client. 

5  260.  Duty  of  disclosing  adverse  retainer. 

5  261.  Duties  in  preparing  for  trial. 

5  262.  Duty  as  to  notifying  client  as  to  rendering  accounts. 

5  263.  Duties  in  collecting  money. 

§  264.  Payment  of  money. 

5  265.  Duties  as  to  sales  of  real  property— Bmployment  by  bothlparties. 

5  2g6.  What  the  attorney  undertakes  to  do  in  making  a  purchase. 

5  267.  Duties  as  to  investigating  titles. 

II.— DEALINaS  WITH  CLIENT. 


5  268.  Dealings  with  client. 

§  269.  Transactions  upheld. 

§  270.  Transactions  not  upheld. 

§  271.  Conflicting  interests. 


XVI  TABLE    OP    CONTENTS. 

i  272.  Mixing  funds. 

i  273.  Purchase  of  client's  property. 

i  274.  Instances. 

5  275.  Exceptions  to  the  rule. 

i  276.  Extortionate  agreements. 

^  276a.  Purchases  from  client  sustained. 

^  277.  Purchase  of  subject-matter  of  controversy. 

§  278.  Purchase  of  claims. 

§  279.  Information  received  from  client. 

5  280.  Investment  of  moneys. 

i  281.  Gifts  from  client. 

5  282.  Rendering  accounts. 

5  282a.  Duty  of  prosecuting  attorney. 


CHAPTER  XII. 

LIABILITY  OP  ATTORNEYS  TO  THEIR  CLIENTS— NEGLI- 
GENCE—REMEDIES  OF  CLIENTS  AGAINST  THEIR  ATTOR- 
NEYS BY  ACTION,  ETC. 

5  283.    Liability  to  client. 

j  284.    What  skill,  care  and  diligence  required. 

6  285.    Skill  required. 

5  286.    Liability  for  mistakes.  " 

5  287.    Liability  for  blunders  in  process,  and  formal  proceedings. 

5  288.    Liability  for  ignorance  of  the  law. 

5  289.    Effect  of  locality  on  the  rule. 

5  290.    Attorney  not  expected  to  guarantee  success. 
§  291.    Care  required. 
5  292.    Diligence  required. 
§  293.    Liability  for  negligence. 

§  294.    Neglect  of  attorney  is  neglect  of  client  as  to  third  parties. 

§  295.    Usual  remedy. 

§  296.    Legal  and  equitable  actions. 

5  297.    Negligence  in  conduct  of  a  cause. 

9  298.    Position  of  burden  of  proof  in  cases  of  negligence. 

§  299.    Instances  of  negligence. 

5  300.    Pleading  and  evidence  in  actions  for  negligence. 

§  301.    Sufficient  count  in  an  action  for  negligence. 

5  802.    Negligence  as  a  defense  to  an  action  for  fees. 

5  303.    Negligence  of  associates. 
§  304.    Liability  for  matters  not  litigated. 
5  305.    Liability  for  acting  in  excess  of  authority. 
5  306.    Liability  for  acting  without  authority. 
§  307.    Collection  and  appropriation  of  money. 
^  308.    Payment  of  money. 
5  309.    Accounting  and  payment. 
}  310.    Liability  for  disclosing  secrets. 

5  311.    Investigation  of  titles— Investment  of  money— Suflaciency  of  se- 
curities. 
5  312.    Advice  as  to  titles. 


TABLE    OF    CONTENTS.  XVll 

§  313.  Effect  of  nonpayment  of  fees. 

5  314.  Liability  of  law -partners. 

5  815.  Attorneys'  books. 

J  316.  Liability  for  abandonment  of  suit. 

I  317.  Other  liabilities. 

§  318;  Not  liable  for  acts  not  witliin  tlie  scope  of  their  profession, 

i  SIS.  Measure  for  damages. 

4  320.  Statute  of  Limitations. 


CHAPTER  Xlil. 

LIABILITY  OF  CLIENTS  TO  ATTORNEYS— COMPENSATION 
OF  ATTORNEYS  FOR  SERVICES  RENDERED— REMEDIES 
OF  ATTORNEYS  AGAINST  CLIENTS  TO  RECOVER  OR 
SECURE  COMPENSATION— REMEDY  BY  ACTION— REMEDY 
BY  LIEN. 

I. — REMEDY  BY  ACTION. 

§  321.    The  Roman  Honorarium. 

§  322.    In  the  Middle  Ages. 

I  323.    In  England.  ^ 

§  324.    Solicitors'  fees  under  the  Judicature  Acts. 
5  325.    Solicitors'  fees  in  England  under  agreements. 
§  326.    Bills  of  cost,  under  the  English  system. 
5  327.    Delivery  of  the  bill. 
I  328.    Requisites  of  the  bill. 
§  329.    Propriety  of  the  charges. 
5  330.    Liability  to  be  taxed. 
§  331.    Referring  bill  to  taxation. 

§  332.    Taxation  of  bill  independent  of  statutory  provi- 
sions. 
5  332a.  Taxable  costs  in  action. 
§  333.    Compensation  in  the  United  States. 
5  334.    Compensation  under  general  retainer. 
§  335.    Actions  for  compensation. 
5  336.    Liability  of  client. 
§  337.    Implied  obligation. 
5  338.     Pleading  and  proof. 

§  339.    Proving  retainer — Evidence  of  employment. 
5  340.    Evidence  for  plaintiff. 
§  341.    Evidence  for  defendant. 

5  342.    Attorneys'  services — when  considered  as  necessaries. 
5  343.    Measure  of  compensation. 
§  344.    Statute  of  Limitations. 
J  345.    Compensation  under  special  agreement. 
§  346.    Express  contract. 
§347.    Assignment  of  debt. 
§  348.    Agreement  for  fixed  sum  in  gross. 
§  349.    Promissory  note  for  services. 
§  349ci.  Compensation — Stipulation  in  note  for  fee. 
5  3496.  Compensation — Mortgage  foreclosure. 


Xviii  TABLE    OP     CONTENTS. 

§  349c.  Compensation— Bringing  money  into  court. 

I  M9d.  Compensation— Illegal  contract  for— Instances. 

I  349e.  Compensation— "Lobbying"  services. 
5  350.    Contingent  or  conditional  fees— Cliamperty. 

5  351.    Contracts  held  champertous. 

I  352.    Contracts  held  not  champertous. 

I  353.    Maintenance  and  barratry. 

I  354.    Contingent  fee  not  within  the  Statute  of  Frauds. 

i  355.    Eight  to  contingent  fee  as  against  attaching  creditor. 

§356.    Contract  of  indemnity. 

I  357.    Merger  of  the  contract. 

5  358.    Death  of  client. 

§  359.    Commissions  for  collecting. 

I  359a.  Compensation  fees  out  of  money  collected. 

I  360.    Fraudulent  assignments. 

§  361.    Measure  of  damages. 
5  362.    Compensation  of  substitutes. 
i  363.    Taking  new  security  for  fees  pending  relation. 
5  364.    Making  new  contracts  for  fees  after  retainer. 
5  365.    Eflfect  of  withdrawal  from  case. 
5  366.    Effect  of  dismissal  of  case. 
5  367.    Effect  of  change  of  attorney. 
§  367a.  Compensation — Snit  fcyi-ma  pauperis. 

II. — THE    BBMEDY    BY  LIEN. 

i  368.    Lien  of  attorney. 

§  368a.  Lien  on  judgment,  nature  of. 

§  369.    Two  kinds  of  lien — general  and  particular. 

§  370.    The  partioilar  or  charging  lien. 

§  371.    The  general  lien. 

5  372.    The  so-called  "  retaining  lien." 

§  SJ'i.    Lien  on  papers. 

§  374.    Summary  jurisdiction  over  delivery  of  papers  as  afiecting  the  lien. 

§  375.    Waiver  or  loss  of  the  lien. 

^  375a.  Waiver  or  loss  of  lien — {Continued). 

§  376.    When  superseded. 

§  377.    Collusive  settlements. 
J  378.    Remedies  on  the  lien. 

§  379.    Equitable  interference  to  protect  the  lien. 

§  379a.  Lien,  fixing  amount  of,  enforcement. 

^  380.    Set-oflf  as  against  lien. 

§  381.    Appropriation  of  payments  on  account. 
5  382.    Settlements  between  the  parties  as  affecting  the  lien. 
§  383.    Liens  on  partnership  debts. 
§  384.    Liens  on  sums  awarded. 
§  385.    Lien,  extent  of  in  different  States. 


INTRODUCTION. 


§    1.    Preliminary. 

§    2.    The  Athenian  courts. 

§    3.    Roman  judges,  advocates,  etc. 

g    4.    Patron  and  client. 

2    5.    The  jurisconsults. 

§    6.    The  Roman  lawyers  under  the  empire. 
?    7.    Lawyers  in  the  Middle  Ages. 
i    8.    The  bar  in  France. 
J    9.    The  modern  bar  of  France. 

'i  10.    Avoiiis  and  avocats. 

1  11.    Qualifications  for  admission. 
i  12.    Appointment  of  attorneys. 

'i  13.    Discipline  and  independence  of  the  French  bar. 
g  14.    Advocates  in  England. 
§  15.    The  Inns  of  Court, 
g  16.    Regulations  as  to  legal  education. 

2  17.    Admission  of  students. 
§  18.    Keeping  terms. 

g  19.    Calling  to  the  bar. 

§  20.    Certificates  to  practice  under  the  bar. 

'i  21.    Lectures  and  examinations. 
'i  22.    Lawyers  in  Scotland. 
2  23.    The  profession  in  the  United  States. 
§  24.    Legal  instruction  in  the  United  States. 
'i  25.    Difference  between  the  English  and  American  bar. 

§  1.  Preliminary. — To  illustrate  the  origin  of  some  of 
the  rules  which  have  obtained  in  modern  times  in  regard 
to  members  of  the  legal  profession,  it  is  designed  to  give  a 
brief  historical  sketch  of  the  lawyers  of  the  earlier  periods 
of  the  world's  history.  Obviously,  nothing  but  a  sketch  is 
appropriate  in  what  the  author  has  endeavored  to  make  a 
law  text-book.  For  elaborate  and  extended  historical 
research,  the  reader  must  look  elsewhere,  and  to  those  vol- 
umes in  wliich  is  unfolded  the  full  history  of  the  bar  and 
the  judiciary  of  Greece  and  Rome  and  of  early  France,  of 
the  times  of  the  Roman  Republic  and  the  Empire,  of  the 
A.  &  C— 1. 
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(times  of  Constantine  and  of  Charlemagne.  But  a  brief  his- 
ttorieal  introduction  may  be  of  service  in  the  perusal  of  the 
pages  of  this  book,  as  showing  the  origin  of  some  of  the  pe- 
culiar principles  which  have  governed  the  profession,  es- 
pecially in  England.  For  instance,  in  that  country,  and 
for  a  long  period,  no  barrister  or  advocate  has  been  allowed 
to  sue  for  compensation  for  his  services.  The  theory  isthat 
his  office  is  simply  one  of  honor  and  dignity,  and  not  of 
profit,  and  that  what  he  receives  must  be  by  way  of  volun- 
tary and  honorary  gift.  The  practical  result  is  that  he 
generally,  in  some  way,  secures  his  compensation  at  the 
commencement  of  his  employment.  The  rule  is  apparently 
a  relic  of  the  old  relation  between  the  Roman  advocate,  or 
patronus,  and  his  client.  The  reason  of  the  rule  has,  to  a 
great  extent,  passed  away,  but  the  rule  itself  remains. 

§  2.  The  Athenian  courts. — Among  the  Athenians  it 
does  not  appear  that  there  was  any  distinct  class  of  men 
whose  peculiar  office  it  was  to  speak  on  behalf  of  parties  in 
courts  of  justice.  The  practice  was  not  uniform,  but  the 
rule  generally  seems  to  have  been  that  a  speaker  was  not 
allowed  to  appear  as  an  advocate  unless  he  had  some  inter- 
est in  the  cause  itself.  But  although  originally  parties 
were  not  allowed  to  avail  themselves  of  the  assistance  of 
advocates  to  plead  their  causes  for  them,  this  rule  was  so 
far  relaxed  in  after  times  that  a  relative  or  friend  was  per- 
mitted to  speak  in  their  behalf,  if  they  were  prevented  by 
illness,  or  other  inability,  from  conducting  their  own 
causes.  The  employment  of  advocates  proper  was  not 
usual.  The  persons  at  Athens  who  corresponded  most 
nearly  to  advocates  of  modern  times,  were  not  speakers  in 
the  courts,  but  those  who  composed  speeches  for  clients,  to 
be  delivered  by  the  parties  themselves,  in  their  own  causes, 
as  in  the  case  of  courts-martial.  This  was  the  ordinary 
occupation  of  a  class  of  distinguished  men  at  Athens. 

§  3.  Roman  judges,  advocates,  etc. — In  the  earliest 
times,  the  kings  of  Rome  themselves  presided  at  the  trials. 
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as  was  sometimes  the  case  in  France  in  the  Middle  Ages; 
but  after  the  expulsion  of  the  kings  this  jurisdiction  was 
exercised  by  the  consuls,  and  subsequently,  and  down  to  a 
very  late  period  in  Roman  history,  by  the  prsetors.  Their 
number  was  originally  two,  and  they  were  called  preetor 
urbanus  SLud  prsetor  peregrinus ;  but  afterwards  they  were  in- 
creased, and  the  number  varied  at  different  periods.  In 
the  time  of  Cicero  there  seem  to  have  been  twelve.  The 
exact  number  in  the  later  ages  of  the  republic  has  been  a 
matter  of  much  controversy.^  They  did  not,  however,  per- 
sonally attend  the  hearing  of  all  the  causes,  and  give  judg- 
ment themselves,  but  were  empowered,  and  in  many  cases 
obliged  by  law,  to  appoint  judges  for  the  purpose.  AVhen 
the  prsetor  tried  causes,  he  was  said  cognoscere,  either  de 
\tribunali,  or  de  piano.  The  former  term  was  used  when  he 
sat  upon  a  raised  seat  or  tribunal,  and  heard  the  case  form- 
ally argued  before  him ;  the  latter  when,  as  was  frequently 
the  case,  he  administered  the  law  iii  a  more  familiar  man- 
ner, conversing  with  the  parties,  and  standing  upon  the 
same  level  with  them.  The  disputes  so  heard  he  gener- 
ally determined  on  the  spot.'' 

When  the  prsetor  held  his  court  de  tribunali,  he  sum- 
moned to  his  aid  a  number  of  assessors  called  judices,  who 
sat  on  each  side  of  him,  a  little  behind  his  seat ;  they  were 
selected  on  ordinary  occasions  out  of  the  centumviral  body, 
who  formed  a  kind  of  judicial  college  at  Rome.  In  the 
courts  of  the  centumviri  were  tried  causes  involving  the 
most  dry  and  technical  points  of  law.  Questions  were  there 
discussed  relating  to  adverse  possession,  guardian  and 
ward,  pedigree,  law  of  debtor  and  creditor,  party-walls, 
ancient  lights,  easements,  the  validity  of  wills,  etc. 

The  criminal  causes  were,  among  others :  1.  Actiones 
populares.  These  were  trials  appointed  at  the  instance  of 
the  prsetor  for  the  punishment  of  the  lower  grades  of  mis- 
demeanors, and  chiefly  such  as  were  offenses  against  mu- 

'  PoUeti,  Hist.  Fori  Romani,  lib.  1,  c.  5 ;  Forsyth's  Hortensius,  77. 
*  Ibid.;  Heinecc.  Syntag,  lib.  4,  tit.  6. 
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nicipal  and  sanitary  regulations.  Any  person  might  be  a 
prosecutor,  and  the  penalty  of  a  fine  was  generally  im- 
posed. 2.  Actiones  extraordinarias,  or  judicia  extraordinana, 
apparently  embracing  such  crimes  as  were  not  specially 
provided  against  by  any  particular  law,  or  to  which  no 
particular  punishment  was  affixed  ;  but  it  was  left  to  the 
discretion  of  the  tribunal,  which  was  itself  of  a  special  na- 
ture, and  appointed  for  the  occasion,  consisting  sometimes 
of  the  whole  senate,  sometimes  of  the  consuls,  or  other 
magistrates,  as  the  case  might  be. 

But  the  praetor  did  not  sit  as  a  judge,  in  our  sense  of  the 
word,  at  trials ;  he  acted  as  the  president  of  the  court,  under 
whose  auspices  and  authority  the  proceedings  were  con- 
ducted; but  he  appears  to  have  had  no  voice  in  the  sen- 
tence. This  poWer  belonged  to  the  judices,  who  were  sum- 
moned by  him  to  sit  upon  the  trial,  and  of  whom  we  find 
such  constant  mention  made  in  the  speeches  and  writings 
of  Cicero.  Their  names  were  inscribed  on  a  list  or  sort  of 
jury  panel,  Albuvi  Judicum.  Their  number  varied  at  differ- 
ent times ;  they  seem  at  first  to  have  been  confined  exclus- 
ively to  the  senatorian  body;  but  by  the  Sempronian  law, 
(b.  c.  123)  of  which  Tiberius  Gracchus  was  the  author,  this 
right  or  privilege  was  transferred  from  the  senators  to  the 
equestrian  order;  and  the  latter  enjoyed  it  for  nearlj'  fifty 
years  until  Sylla  (b.  c.  80)  deprived  them  of  it,  and  restored 
it  to  the  senators.  By  a  later  law,  Aurelia  Lex,  passed  b.  c. 
70,  it  was  enacted  that  the  judices  should  be  chosen  from 
the  senators,  the  knights,  and  the  tribuni  aerarii,  the  last  of 
whom  were  taken  from  the  body  of  the  people.  These 
formed  the  three  decurise  of  judges,  which  existed  until  Jul- 
ius Csesar  reduced  them  to  two  by  removing  the  decurise  of 
the  tribuni  xrarii.  The  number  that  sat  at  a  trial  seems  to 
have  varied  from  fifty  to  seventy.  After  the  reign  of  Au- 
gustus, the  Album,  Judicum  contained  the  names  of  all  who 
were  qualified  to  serve  either  on  civil  or  criminal  trials,  and 
these  amounted  to  some  four  thousand.' 

'  Forsyth,  Hortensius,  78,  79,  82. 
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§  4.  The  Roman  lawyer,  patron  and  client. — Having 
given  a  slight  sketch  of  the  constitution  of  the  Roman 
courts  and  tribunals  before  which  the  Roman  lawyer  prac- 
ticed, it  remains  now  to  give  a  brief  account  of  the  advo- 
cates themselves.  In  Rome,  there  was  no  particular  line  of 
demarkation  drawn  between  the  advocate  and  the  states- 
man. While  appearing  in  the  cause  of  his  client,  the 
speaker  was  in  fact  acquiring  that  popularity  and  influence 
which  placed  all  public  honors  within  his  grasp.  He  was 
not  obliged  to  devote  himself  for  years  exclusively  to  legal 
studies  before  he  dared  to  enter  the  courts,  or  into  public 
life.  The  more  technical  name  given  to  those  who  prac- 
ticed in  the  courts  at  Rome  was  that  oipaironi  causarum,  or 
simply  patroni,  and  the  parties  whom  they  there  represented 
were  called  their  clientes.  "  How  the  clientship  arose,"  says 
Niebuhr, "  admits  as  little  of  an  historical  exposition  as  the 
origin  of  Rome.  But  all,  however  different  in  rank  and 
consequence,  were  entitled  to  paternal  protection  from  the 
patron;  he  was  bound  to  relieve  their  distress,  to  appear  for 
them  in  court,  to  expound  the  law  to  them,  civil  and  pontifical: 
on  the  other  hand,  the  clients  were  obliged  to  be  heartily 
dutiful  and  obedient  to  their  patron ;  to  promote  his  honor ; 
to  pay  his  mulcts  and  fines ;  to  aid  him,  jointly  with  the 
members  of  his  house,  in  bearing  burdens  for  the  common- 
wealth, and  defraying  the  charges  of  public  offices ;  to  con- 
tribute to  the  portioning  of  his  daughters,  and  to  ransom 
him  or  whoever  of  his  family  might  fall  into  an  enemy's 
hands."' 

The  term  advoeatus  was  not  applied  to  a  pleader  in  the 
courts  until  after  the  time  of  Cicero.  Its  proper  significa- 
tion was  that  of  a  friend  who,  by  his  presence  at  a  trial, 
gave  countenance  and  support  to  the  accused.  It  was 
always  considered  a  matter  of  the  greatest  importance  that 
a  party  who  had  to  answer  a  criminal  charge  should  appear 
with  as  many  friends  and  partisans  as  possible,  answering 
a  double  purpose,  that  of  witnesses  to  character,  while  by 

'  Niebuhr.  History  of  Eome,  yoL  1,  277,  279. 
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their  numbers  and  influence  they  materially  affected  the 
decision  of  the  tribunal. 

In  the  early  ages  of  the  republic  the  litigants  appeared 
personally  in  court  and  carried  on  the  cause  themselves. 
They  were  not  allowed  to  nominate  another  to  act  as  their 
attorney  in  their  behalf,  except  in  three  cases:  pro populo, 
pro  libertate,  pro  pupillo — i.  e.,  in  actions  where  the  whole 
community  was  concerned,  or  where  some  question  of  per- 
sonal liberty  or  guardianship  was  involved.  The  incon- 
venience, however,  of  this  rule  led  to  the  substitution  of 
persons  who,  under  the  names  of  cognitores  and  procuratores, 
performed  functions  bearing  some  resemblance  to  those  of 
attorneys  of  the  present  day.  The  cognitor  appears  to  have 
acted  for  and  managed  the  causes  of  parties  resident  at 
Rome,  while  the  procuratm-  was  appointed  in  the  place  of 
one  who  was  out  of  Italy,  or  whose  absence  from  the  city 
was  caused  by  some  public  duty.^ 

§  5,  The  jurisconsults. — Besides  the  patroni  causarum, 
there  was  another  important  class  of  lawyers  at  Rome, 
caW&di  juris  consndti,  somewhat  analogous  to  modern  cham- 
ber counsel.  These  lawyers,  when  applied  to  by  parties, 
expounded  the  doctrines  of  the  law  and  informed  their 
fellow-citizens  of  their  rights  and  liabilities.  Their  houses 
were  frequented  for  this  purpose,  and  some  of  them  had 
great  reputation.  When  it  was  known  that  they  were  will- 
ing and  competent  to  deliver  opinions  on  poiutsof  law,  they 
were  often  addressed  in  public  by  their  clients,  and  walked 
up  and  down  the  forum  consulting  with  them.^ 

The  introduction  to  the  forum,  or  "  calling  to  the  bar," 
was  observed  as  an  important  epoch  of  life.  At  the  age  of 
seventeen  the  student  laid  aside  his  boyish  dress  (prxtexta) 
and  assumed  the  toga  virilis.  He  then  proceeded  to  the 
forum,  attended  by  his  friends,  and  was  there  brought  for- 
ward by  some  distinguished  citizen,  generally  of  consular 

'  Forsyth,  Hortensius,  83,  84,  86. 

*  Niebuhr,  Lect.  2, 18 ;  Forsyth,  Hortensius,  88. 
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rank,  and  formally  introduced  as  a  practitioner  in  the  courts 
of  law.  After  this,  he  might  at  once  undertake  the  conduct 
of  causes. 

The  profession  of  a  jurisconsult  was,  in  some  families, 
hereditary.  They  devoted  themselves  to  the  study  of  the 
law  for  the  sake  of  the  emoluments  they  were  thereby  en- 
abled to  acquire.  Their  opinions  were  often  given  gratu- 
itousl}^,  as  a  means  of  acquiring  popularity  and  influence, 
but  there  appears  to  have  been  no  law,  as  in  the  case  of  the 
advocates,  against  their  being  paid  by  fees.  The  distinction 
between  the  advocates  and  the  jurisconsults  was  not  unlike 
the  distinction  in  modern  times  between  the  eloquent  crim- 
inal lawyer,  whose  power  of  speech  and  capacity  of  appeal- 
ing to  the  sj'mpathies  and  passions  of  juries  render  a  deep 
knowledge  of  law  unnecessary,  whether  he  has  it  or  not,  and 
the  busy  civil  lawyer,  who  spends  the  most  of  his  time  in 
his  chambers,  immersed  in  law  and  the  business  affairs  of 
men,  yet  seldom,  perhaps,  appearing  in  trials  in  open  court. 

The  Roman  courts  being  a  mixture  of  a  court  and  a 
jury,  great  latitude  was  allowed  to  the  advocates,  who  made 
every  variety  of  appeal,  to  passion,  prejudice,  friendship, 
and  enmity ;  appeals,  whether  frequent  or  otherwise,  totally 
out  of  place  in  any  modern  court,  when  addressed  to  the 
judges.  The  Roman  courts  were  not  tribunals  whose  ob- 
ject was  simply  to  discover  whether  a  person  was  guilty  or 
not,  and  where  a  higher  power  might  step  in  and  exercise 
a  pardoning  or  mitigating  function.  The  judges  in  Rome 
had  stepped  into  the  places  of  the  people,  who  formerly 
judged  in  the  popular  courts,  and  they  pronounced  their 
sentence  in  the  capacity  of  sovereign.  The  pardoning 
power,  therefore,  manifested  itself  in  the  courts.  Hence  it 
was  that,  under  the  influence  of  pity  or  compassion,  an 
accused  was  often  acquitted,  totally  irrespective  of  the 
question  of  his  guilt  or  innocence.  This  is  not  strange, 
when  the  constitution  of  the  Roman  courts  is  taken  into 
consideration.* 

'  Niebuhr,  Lect.  History  of  Kome,  vol.  2,  23. 
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§  6.  Roman  lawyers  under  the  empire. —  Numerous 
regulations  were  niade  in  the  Code  Justinian  as  to  advo- 
cates. Among  their  privileges  they  were  exempted  from 
many  offices  and  burdens  imposed  upon  others.  After  ceas- 
ing to  exercise  their  profession,  they  were  admitted  to  the 
order  of  comites  (or  counts)  of  the  first  rank,  and  numbered 
among  the  clarissimi  of  the  state.  Under  the  Roman  law, 
the  father,  until  the  sons  were  legally  emancipated  from  his 
control,  had  absolute  power  over  the  property  of  the  latter. 
Whatever  a  son  might  earn  by  his  own  exertions,  so  long  as 
he  remained  unemancipated,  was  the  property  of  the  father. 
An  exception,  however,  occurred  in  the  case  of  persons  in  the 
military  service,  and  the  same  privilege  was  extended  to 
advocates,  who  might  retain  whatever  they  earned  in  the 
exercise  of  their  profession,  even  while  subject  to  parental 
authority  in  other  respects. 

By  an  imperial  ordinance,  addressed  by  the  Emperors 
Valentinian,  Valens,  and  Gratian,  a.  d.  370,  to  Olybrius,  the 
Prefect  of  Rome,  regulations  were  made  in  regard  to  the. 
number  of  counsel  ^ho  should  be  heard  on  a  side ;  and  if 
any  advocate  was  assigned  by  the  judge  to  appear  for  a 
party,  and  declined  the  task  on  insufficient  grounds,  he  was 
to  be  disbarred.^ 

The  Code  Justinian  frequently  mentions  the  advocatifisci, 
who  occupied  the  pasition,apparently,  of  government  coun- 
sel, attorney-general,  or  queen's  counsel,  in  our  times.  Their 
duty  was  to  attend  to  all  oases  in  which  the  interests  of  tlie 
crown  were  concerned,  and,  except  in  a  few  instances,  they 
were  not  allowed  to  undertake  private  causes.  Even  after 
they  retired  from  office,  they  could  not,  without  special 
license  from  the  emperor,  appear  against  the  crown.  But 
while  in  or  out  of  office,  they  were  allowed  to  do  so  in  causes 
where  they,  or  members  of  their  families,  were  parties. 

The  whole  body  of  advocates  was,  in  the  time  of  Constan- 
tine,  divided  into  two  classes,,  called  statiiiti  and  supemumer- 
arii.    The  former  beloi^^ged  to,  a  particular  corps,  and  con- 

1  Cad.  I^,  VI,  Ti;  ?>orayth,  Hortensias,  188, 
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fined  their  practice  to  a  particular  forum,  the  numbers 
attending  which  were  limited  by  law.  Thus,  in  the  Court 
of  the  Prefect  of  the  City,  at  Constantinople,  eighty  were 
allowed  to  practice;  in  Alexandria,  fifty,  etc.  The  super- 
numerarii  were  those  who  were  attached  to  no  particular 
bar,  and  supplied  such  vacancies  as  occurred  among  the 
stafuti. 

Women  were  not  allowed  to  become  advocates,  with  the 
exception  of  those  whose  fathers  were  prevented,  on  account 
of  sickness  or  infirmity,  from  conducting  their  own  suits, 
and  who  could  get  no  one  else  to  plead  for  them.  But,  as  a 
general  rule,  those  who  were  unable  to  obtain  counsel  to 
defend  them,  as  well  as  those  incapacitated  from  appearing, 
in  their  own  behalf,  by  reason  of  being  blind  or  deaf,  had 
counsel  assigned  them  by  the  prsetor. 

When  causes  were  once  decided,  they  could  not  be  reheard 
on  the  ground  that  the  trial  had  proceeded  in  the  absence 
of  counsel;  but  if  it  could  be  satisfactorily  shown  that  an 
advocate  had  betrayed  his  trust,  he  was  punished,  and  the 
cause  might  be  heard  again.  But  if  tjie  client  failed  to 
establish  the  misconduct  of  his  counsel,  he  was  convicted  of 
calumny,  and  the  previous  judgment  allowed  to  stand. 

An  edict  was  directed  against  scurrility  and  abuse  in  the 
conduct  of  a  cause.  Advocates  were  told  to  confine  them- 
selves to  the  merits  of  a  case,  and  not  indulge  in  open  invec- 
tive or  covert  sarcasm  against  their  opponents.  This  restric- 
tion forms  a  marked  contrast  to  the  license  allowed  in  the 
days  of  the  republic* 

Under  the  early  Christian  emperors,  priests  were  not 
allowed  to  exercise  the  functions  of  advocates.  Justinian 
strictly  prohibited  any  one  in  holy  orders  from  pleading  in 
the  courts,  whether  interested  or  not,  or  even  where  their 
churches  or  monasteries  were  interested  or  not.  But  after- 
wards the  custom  varied  in  different  churches.  In  those  of 
Rome  and  Spain  the  prohibition  seems  to  have  continued 
in  force. 

'  Forsytb,  Hortensius,  191. 
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§  7.  Lawyers  in  the  Middle  Ages.— When,  at  length, 
the  Roman  Empire  had  declined  and  at  last  fallen,  and 
before  feudalism  emerged  from  the  Dark  Ages  and  effected 
its  important  changes  in  the  law  of  persons  and  of  property, 
but  few  traces  are  to  be  found  either  of  advocates  or  of  their 
profession.  Languages  were  undergoing  transitions,  and 
feuds  and  wars  were  unfavorable  to  the  administration  of 
law.  We  catch  a  few  glimpses  of  the  existence  of  advocates 
among  the  nations  who  overran  the  Roman  Empire.  A 
law  among  the  Lombards  provided  that  if  any  one,  through 
ignorance,  was  unable  to  plead  his  own  cause,  he  was  to 
commence  his  suit,  and  if  the  king  or  judge  saw  that  he 
had  right  on  his  side,  he  was  then  to  appoint  him  a  man 
who  was  to  undertake  his  cause.  Heineccius  says  that 
advocates  were,  throughout  the  German  tribes,  allowed  to 
plead,  by  permission  of  the  judge.  Hachenberg  adds 
that  they  were  required  to  conduct  their  causes  in  plain 
and  unadorned  language,  without  circumlocution.  In  the 
capitularies  of  Charlemagne  they  were  called  clamourers  or 
damatores. 

After  the  first  crusade,  a.d.  1099,  Godfrey,  Duke  of  Bouil- 
lon, or  Boulogne,  who  then  attained  the  throne  of  Jerusalem, 
caused  to  be  compiled  a  code  of  laws  for  his  new  kingdom. 
These  were  taken  from  the  various  feudal  customs  and 
usages  that  prevailed  in  the  countries  of  Western  Europe. 
At  the  same  time  he  established  two  secular  courts  of  justice, 
one  called  La  Haute  Cour,  the  High  Court,  of  which  he  him- 
self, as  suzerain,  was  the  Chief  Justiciary;  and  the  other  La 
Cour  des  Bourgeois,  or  Court  of  the  Commonalty,  called  also 
the  Viscount's  Court,  presided  over  by  oneof  his  feudal  lords 
who  bore  that  title.  The  judges  of  the  High  Court  were  the 
chevaliers,  who  held  by  tenure  of  knight's  service;  and  the 
judges  of  the  Court  of  Commonalty  were  bourgeois  of  the  city 
or  townsfolk.  In  neither  court  did  the  presiding  officer  take 
any  part  in  the  judgment.  His  office  was  like  that  of  the 
archon  at  Athens,  and  prsetor  at  Rome.  In  the  High  Court 
were  adjudged  the  causes  of  the  great  feudatories  of  the 
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kingdom;  and  in  the  Court  of  Bourgeois,  justice  was  admin- 
istered to  the  commonalty.^ 

The  code  of  laws  thus  compiled  consisted  of  two  collec- 
tions— both  called  assizes,  one  for  each  court — usuallj' 
istyled  the  "Assizes  of  Jerusalem."  They  were  placed  in  a 
casket,  and  deposited  in  the  treasury  of  the  Church  of  the 
Holy  Sepulcher  at  Jerusalem,  and  from  this  were  some- 
times called  Lettres  du  Sepulcre.  The  original  copy  was 
destroyed  or  lost  upon  the  capture  of  the  city  by  Saladin, 
A.  D.  1187.  Copies,  however,  probably  existed,  for  the  sys- 
tem remained,  and  a  collection  of  them  was  edited  by  Jean 
d'Ibelin  in  the  early  part  of  the  thirteenth  century,  under 
the  titles  of  "Assises  de  la  Haute  Cour,  Livre  de  Jean  d'Ibelin," 
and  "Livre  des  Assises  de  la  Cour  des  Bourgeois."  These  col- 
lections may  be  called  the  germ  of  the  English  common 
law,  and  constitute,  doubtless,  the  first  treatise  on  feudal 
law.^ 

A  mention  of  these  collections  is  so  far  relevant  to  the 
present  purpose  in  that  they  provide  regulations  for  the 
conduct  and  duties  of  attorneys  and  advocates,  and  contain 
provisions  for  the  appointment  of  counsel  to  defend  persons 
accused  of  crime. 

§  8.  The  bar  in  France. — Advocates  in  France  have,  un- 
der the  designation  of  "  Noblesse  de  la  Robe,"  held  a  promi- 
nent position  from  very  early  times.  From  their  ranks 
have  been  taken  the  magistrates,  who,  as  members  of  the 
Parliament  of  Paris,  represented  the  feudal  court  and  coun- 
cil of  the  ancient  kings;  and  in  all  times,  considering  the 
vicissitudes  of  the  country  in  which  they  have  lived,  the 
changes  of  dynasties,  and  the  despotism  and  oppressions  of 
many  of  the  rulers,  they  have  maintained  a  condition  of 
remarkable  and  bold  independence.  To  them  the  Gallican 
Church  owed  its  successful  resistance  to  the  arrogant  pre- 
tensions and  usurpations  of  the  Papal  See.  They  were  for 
a  long  time  the  only  persons  qualified  by  education  or  by 

'  Forsyth,  Hortensius,  182-3.  '  Ibid.  :94. 
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temper  to  dispute,  by  arguments  and  by  writings,  the 
claims  of  Rome  over  the  possessions  and  souls  of  men.  ihe 
attacks  made  by  the  advocates  upon  ultramontane  doc- 
trines finally  spurred  the  secular  clergy  to  resistance,  and 
the  consequence,  for  a  long  time,  was  a  comparative  freedom 
from  papal  bondage. 

The  High  Court  (to  which  the  name  Parliament  was  ap- 
plied) was  the  supreme  and  capital  court  of  justice  in 
France.  Sometimes  the  king  himself  presided,  (as  it  is 
probable  he  did  in  the  early  times  of  England ')  surrounded 
on  each  side  by  the  judges  (conseillers)  who  sat  upon  an 
elevated  bench,  while  below  was  another  bench  reserved 
for  the  different  officers  of  the  court,  and  as  a  seat  of  honor 
for  the  senior  advocates  (ancieiis  avocats).  In  front  were  the 
benches,  which  were  occupied  by  the  younger  advocates, 
attorneys,  and  persons  interested  in  the  cause  that  was 
going  on.  Malpractices  on  the  part  of  the  members  of  the 
court  were  punished  with  exemplary  severity.  In  1348, 
one  of  ^he  judges,  having  falsified  some  depositions  in  a 
case  which  came  before  him,  was  hanged  by  order  of  the 
Parliament.  And,  in  1496,  a  clerk  and  councillor  was  con- 
victed of  having  made  a  false  report  regarding  some  mat- 
ters which  had  been  referred  to  him ;  the  church  made  an 
effort  to  save  him,  but  stern  justice  was  awarded,  not  in- 
deed in  the  same  form,  but  in  the  shape  of  the  pillory, 
branding  on  the  forehead,  and  perpetual  banishment. 

From  the  fourteenth  century  the  bar  of  France  consti- 
tuted an  order  of  nobility,  and  was  fully  recognized  as 
such.  The  advocates  who  attended  the  Court  of  Par- 
liament were  spoken  of  as  an  order,'  a  name  which  they  re- 
tained until  the  revolution  of  1789.  Before  any  one  was 
admitted  as  a  member,  or  allowed  to  enroll  his  name  upon 
the  list,  or  tableau,  which  was  kept  by  the  Parliament,  he 
was  formally  presented  by  some  advocate  of  long  standing, 
and  obliged  to  take  an  oath  of  advocacy,  his  competency 

'  Hawkins'  Pleas  of  the  Crown,  book  2,  chap.  1;  Forsyth,  203. 
Fournel,  Histoire  du  Parlement,  vol.  1,  274,  275. 
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being  established  by  previous  examination.  After  the 
presentation,  he  entered  upon  a  novitiate  of  several  years 
of  study  and  attendance  on  the  courts  before  his  name  was 
actually  inscribed  as  an  advocate. 

He  was  subject  to  certain  rules  and  prohibitions;  and 
Mr.  Forsyth  has  collected  them,  as  he  informs  us  in  a  note,* 
from  a  venerable  work,  written  in  1360,  called  "Le  Grand 
Coutumier  General  de  Pratique  Civil  et  Canon,"  by  Jean 
Bouteiller,  Conseiller  en  la  Gout  de  Parlement. 

Among  other  prohibitions  he  gives  us  the  following; 

1.  He  was  not  to  undertake  just  and  unjust  causes  alike, 
without  distinction ;  nor  maintain  such  as  he  undertook, 
with  trickery,  fallacies,  and  misquotations  of  authorities. 

2.  He  was  not,  in  his  arguments,  to  indulge  in  abuse  of 
the  opposite  party,  or  his  counsel. 

3.  He  was  not  to  compromise  the  interests  of  his  clients, 
\>j  absence  from  court  when  the  cause  in  which  he  was  re- 
tained was  called. 

4.  He  was  not  to  violate  the  respect  due  to  the  court,  by 
improper  expressions,  or  unbecoming  gestures. 

5.  He  was  not  to  exhibit  a  sordid  avidity  of  gain,  by  put- 
ting too  high  a  price  upon  his  services. 

6.  He  was  not  to  make  any  bargain  with  his  client  for  a 
share  in  the  fruits  of  tlie  judgment  he  might  recover. 

7.  He  was  not  to  lead  a  dissipated  life,  or  one  contrary 
to  the  gravity  and  modesty  of  his  calling. 

8.  He  was  not,  under  pain  of  being  disbarred,  to  refuse 
his  services  to  the  indigent  and  oppressed. 

§  9.  The  modern  bar  of  France. — After  the  Eevolu- 
tion,  and  in  1804,  Napoleon  decreed  the  re-establishment  of 
the  order  of  advocates  "as  one  of  the  means  most  proper  to 
maintain  the  probity,  delicacy,  disinterestedness,  desire  of 
conciliation,  love  of  truth  and  justice,  an  enlightened  zeal  for 
the  weak  and  the  oppressed,  which  are  the  essential  founda- 
tions of  their  profession."     In  1810,  he  issued  an  imperial 

'  Forsyth's  Hortensius,  215,  note. 
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ordinance  containing  a  number  of  rules,  for  the  purpose  of 
regulating  "  that  salutary  discipline  of  which  advocates 
showed  themselves  such  zealous  guardians  in  the  palmy- 
days  of  the  bar."  Among  the  rights  and  duties  thus  pre- 
scribed were  the  following: 

"  We  expressly  forbid  advocates  to  add  their  signatures 
to  opinions,  pleadings,  or  writings  which  are  not  their  own, 
or  which  they  have  not  duly  considered.  We  likewise  for- 
bid them  to  make  any  bargains  for  their  fees,  or  to  compel 
their  clients  to  recompense  them  before  the  conclusion  of  a 
case,  under  the  penaltj^  of  a  reprimand  for  the  first  offense, 
and  expulsion  from  the  bar,  in  case  it  is  repeated. 

"Advocates  shall  have  free  scope  for  the  exercise  of 
their  office,  in  the  defense  of  justice  and  of  truth;  at  the 
same  time,  it  is  our  wish  that  they  should  abstain  from  all 
inventions  in  their  facts,  and  from  other  evil  practices,  as 
well  as  from  all  useless  or  superfluous  speeches. 

"  We  forbid  them  to  indulge  in  any  injurious  or  offensive 
personalities  against  parties  to  whom  they  are  opposed,  or 
their  counsel ;  to  assert  any  fact  seriously  affecting  the 
honor  or  reputation  of  the  opposite  party,  unless  the  neces- 
sity of  the  case  requires  it,  and  they  have  express  written 
instructions  to  that  effect  from  their  clients,  or  the  attor- 
neys of  the  latter," 

The  Criminal  Code  of  Procedure  of  France  prescribes 
substantially  the  following  form  of  procedure:  On  the  day 
fixed  for  the  opening  of  the  Assize  Court,  twelve  jurymen 
must  take  their  seats  opposite  the  accused.  If  the  trial  is 
likely  to  be  protracted,  one  or  two  supplemental  jurymen 
are  taken,  by  lot,  from  the  jury  panel,  who  attend  to  the 
evidence,  and  supply  the  place  of  any  juror  or  jurors  who 
may  not  have  sufficient  strength  to  sit  out  the  trial.  The 
president  interrogates  the  prisoner  as  to  his  name,  age,  pro- 
fession, residence,  and  place  of  birth.  He  must  then  notify 
the  counsel  of  the  prisoner  that  he  is  to  say  nothing  con- 
trary to  his  conscience,  or  to  the  respect  due  to  the  laws, 
and  that  he  ought  to  express  himself  with  decency  and 
moderation.     In  the  next  place,  he  must,  standing  and  uu- 
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covered,  address  the  jury  in  the  following  terms :  "  You 
shall  swear  and  promise,  before  God  and  before  men,  to  ex- 
amine with  the  most  scrupulous  attention  the  charges 
which  shall  be  preferred  against  the  prisoner  (naming  him); 
to  betray  neither  the  interests  of  the  accused,  nor  of  soci- 
ety, which  accuses  him;  to  communicate  with  no  one  until 
after  you  have  given  your  verdict ;  to  listen  neither  to  hate, 
nor  malice,  nor  fear,  nor  favor;  to  decide,  after  hearing  the 
charges  and  the  defense,  according  to  your  conscience  and 
intimate  conviction,  with  the  impartiality  and  firmness 
which  belongs  to  a  man  who  is  just  and  free."  Upon  this, 
each  of  the  jury,  being  separately  called  on  by  the  presi- 
dent, raises  his  hand  and  says:     "  I  swear." 

The  officer  of  the  court  then  reads  the  commission  or  de- 
cree of  the  Cour  Royale,  remitting  the  case  to  the  assi^ies, 
and  also  the  indictment,  ade  d' accusation.  The  attorney- 
general  then  opens  the  case  against  the  prisoner,  and  gives 
in  a  list  of  the  witnesses  who  are  to  be  examined,  both  for 
the  crown  and  for  the  prisoner;  and  their  names,  profes- 
sions, and  places  of  residence  must  be  notified  twenty-four 
hours  at  least,  to  the  the  prisoner,  before  their  examination 
on  the  part  of  the  crown,  and  the  same  notice  must  be 
given  to  the  crown  on  the  part  of  the  prisoner.  Each  wit- 
ness is  sworn  to  speak  without  fear  or  hate,  and  the  truth, 
and  nothing  but  the  truth.  After  each  deposition  has  been 
given,  the  president  must  ask  the  witness  if  it  is  of  the 
prisoner  at  the  bar  that  he  has  heard  such  and  such  a  thing. 
The  witness  is  not  to  be  interrupted ;  but  the  accused  or 
his  counsel  may,  after  he  has  given  evidence,  interrogate 
him  through  the  medium  of  the  president,  and  say,  as  well 
against  him  as  his  testimony,  whatever  may  conduce  to  his 
defense.  The  president  may  question  the  witness  and  the 
prisoner  on  all  points  which  he  deems  necessary  to  the  elu- 
cidation of  the  facts  of  the  case.  The  other  judges  and  the 
attorney-general  may  do  the  same,  on  first  obtaining  per- 
mission from  the  president;  but  the  prosecutor  himself  can 
put  such  questions  only  through  the  medium  of  the  presi- 
dent.    When  the  witnesses  for  the  prosecution  have  been 
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heard,  the  prisoner  brings  forward  his  own,  of  whom  he  has 
previously  furnished  a  list,  and  who  can  depose  either  with 
reference  to  the  charges  mentioned  in  the  indictment,  or  to 
his  character  as  a  man  of  honor  and  probity ;  but  no  wit- 
ness is  admissible  who  is  related  to  the  prisoner  in  either 
the  directly  ascending  or  descending  line,  nor  is  his  brother, 
or  sister,  or  wife,  or  husband,  even  after  divorce,  nor  an  in- 
former, to  whom  the  law  assigns  a  reward.  But  the  objec- 
tion may  always  be  waived  by  the  crown  or  the  prisoner, 
where  the  evidence  is.  offered  by  the  other  side.  When 
facts  are  deposed  to,  tending  to  convict  the  prisoner,  it  is 
the  duty  of  the  president  to  call  upon  him  to  say  whether  he 
admits  their  truth.  When  the  witnesses  have  given  their 
evidence,  the  prosecutor  or  his  counsel  and  the  attorney -gen- 
eral are  to  be  heard  in  support  of  the  indictment;  and  the 
prisoner  or  his  counsel  may  then  make  their  defense.  Upon 
this,  the  prosecutor  and  attorney-general  may  reply,  but  in 
all  cases  the  prisoner  or  his  counsel  is  to  have  the  last  yjord. 

It  is  then  the  duty  of  the  president  to  sum  up,  and  he 
informs  the  jury  that  if  a  majority  of  them  think  that  there 
exist,  in  favor  of  accused,  extenuating  circumstances,  though 
they  find  him  guilty,  they  are  to  announce  their  verdict  in 
the  following  terms:  "  In  the  opinion  of  the  majority  there 
are  extenuating  circumstances  in  favor  of  the  prisoner."  He 
also  iuforms  them  that  they  are  to  give  their  votes  by  bal- 
lot, and  that  if  the  accused  is  found  guilty  by  a  majority  of 
only  one  vote,  they  must  state  this  upon  the  delivery  of  their 
verdict.  They  then  retire  to  the  jury-box,  and  on  their 
•return  the  president  asks  themfor  their  verdict, upon  which 
the  foreman  rises,  and  placing  his  hand  upon  his  heart, 
says:  "Upon  my  honor  and  conscience,  before  God  and 
before  man,  the  verdict  of  tlie  jury  is — '  Yes,  the  prisoner  is 
guilty';  or,  'No,  the  prisoner  is  not  guilty.'"  At  the  same 
'time  he  delivers  to  the  president  the  verdict  in  writing, 
signed  by  himself. 

In  the  trials  in  the  French  courts,  hearsay  evidence,  lead- 
ing questions,  and  self-crimination  are  allowed  to  an  extent 
bewildering  to  the  English  or  American  lawyer. 
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§  10.  Avoues  and  avocats. — There  are  two  classes  of 
lawyers  now  practicing  before  the  Courts  of  First  Instance 
and  of  Appeal,  viz:  avoues,  or  attorneys,  and  avocats,  or 
advocates.  The  avocats  of  the  Cour  de  Cassation  discharge  at 
the  same  time  the  functions  of  the  avoues.  The  awues  of  the 
Tribunals  of  the  First  Instance  are  distinct  from  those  of 
the  Courts  of  Appeal,  while  there  is  but  one  body  of  avocats 
for  the  two  jurisdictions,  known  as  avocats  a  la  Cour  d'Appel. 

The  employment  of  an  avoue  is  necessary,  (except  that  in 
theory  a  party  may  defend  himself,  or  select  whom  he  pleases 
to  defend  him)  while  that  of  an  avocat  is  purely  voluntary. 
The  former  is  the  agent  and  representative  of  the  party,  the 
latter  is  not.  The  former  directs  the  proceedings,  furnishes 
or  receives  all  communications  requisite  for  the  preparation 
of  the  case,  and  lays  before  the  court  the  demands  of  his 
client.  The  latter  argues  the  cause  and  gives  consultations. 
The  analogy  between  the  English  attorneys  and  barristers 
is  plain — the  avoue  being  the  counterpart  of  the  English 
attorney,  and  the  avocat  corresponding  to  the  English 
barrister.^ 

§  11.  Qualifications  for  admission  to  the  bar. — In  order 
to  be  admitted  as  an  avocat,  the  candidate  must  have  obtained 
the  degree  in  law  called  "  licence  en  droit,"  for  which  three 
years'  terms  or  attendance  on  the  lectures  of  the  law  school, 
or  Faculte  de  Droit,  are  necessary.  These  lectures  comprise  a 
course  of  instruction  in  the  history  of  law;  Homan  law;  the 
law  of  nations;  common  or  uncodified  law;  the  French  Civil 
Code  and  Code  of  Procedure;  criminal,  constitutional,  ad- 
ministrative, and  commercial  law;  and  political  economy. 
Administrative  law  is  that  whose  object  is  to  establish  the 
relations  of  the  executive  power  and  its  agents  towards 
individuals,  communities,  and  public  establishments.  Pre- 
viously to  all  this,  he  must  have  obtained  the  degree  of 
bachelor  of  letters,  after  passing  an  examination  in  French, 
Latin,  and  Greek  composition,  as  well  as  in  literature,  his- 

'  11  Am.  Law  Rev.  679. 
A.  &  C— 2. 
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rtory,  and  philosophy.  He  must  also  have  passed  three  years 
liii  attendance  on  the  courts  before  he  can  be  entered  on  the 
rolls  and  admitted  to  practice. 

To  be  received  as  an  avoue  the  candidate  must  in  like 
manner  have  obtained  the  degree  of  bachelor  of  letters,  and 
then  have  followed  for  a  year  the  course  of  criminal  legisla- 
tion, and  of  civil  and  criminal  procedure,  and  have  passed 
an  examination  before  the  professors  of  the  law  school.  He 
must  also  have  passed  five  years  as  a  clerk  in  the  office 
of  an  avoue  in  order  to  be  admitted  as  an  avoue  of  a  cour 
d'appel} 

§  12.  Appointment  of  attorneys. — The  avoues  are  lim- 
ited in  number,  and  are  appointed  by  the  chief  of  the 
executive  power  upon  tlie  presentation  of  the  avoue  retiring 
in  favor  of  the  nominee,  or  upon  that  of  the  legal  represen- 
tatives of  a  deceased  avoiie.  High  prices  are  paid  for  these 
positions.  The  number  of  attorneys  and  practicing  advo- 
cates is  very  .small  in  proportion  to  the  population — the  to- 
tal number  of  avoues  and  avocats  of  all  the  courts  in  Paris, 
in  1874,  being  only  904.  Adding  to  this  number  123  no- 
tai7xs, who  are  public  functionaries  invested  with  important 
privileges,  but  do  much  of  the  work  which  in  the  United 
States  is  done  by  attorneys,  and  there  remains  a  total  of 
1,027  educated  lawyers;  while  in  the  city  of  New  York, 
with  a  population  less  than  half  that  of  Paris,  there  are 
over  3,5U0  persons  practicing  as  attorneys  and  counsellors. 

§  13.    Discipline  and  independence  of  the  bar. — Both 

avoues  and  avocats  are  independent  of  the  governing  power. 
The  Chambre  des  Avoues,  at  the  head  of  which  is  a  president, 
and  the  Conseil  de  Discipline  des  Avocats,  presided  over  by 
the  bdtonnier,  are  charged  with  the  dutj''  of  maintaining 
discipline  and  punishing  misconduct  among  the  members 
of  their  respective  orders.  The  punishments  consist  of  re- 
call to  order,  censure,  public  reprimand,  expulsion  from  the 

'  II  Am.  Law  Rev.  679. 
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Chambre  des  Avows,  aad  in  the  case  of  avocats,  temporary- 
suspension,  or  even  striking  from  the  rolls. 

There  is  a  third  class  of  men,  hovimes  d'affaires,  not  prop-, 
erly  lawyers,  but  rather  collection  agents,  who  may,  if 
provided  with  a  special  power,  represent  their  clients  be- 
fore the  tribunals  of  commerce,  or  the  ^'u^es  de  paix.^ 

§  14.  Advocates  in  England. — The  conduct  of  advo- 
cates in  England,  as  distinguished  from  attorneys,  was 
never  subject  to  much  legislative  interference;  but  there  is 
an  ancient  statute,  which  was  passed  in  1275,  in  the  reign 
of  Edward  I,  by  which  it  was  provided  that  "if  any  ser- 
geant, (countor)  or  others,  do  any  manner  of  deceit  or  col- 
lusion in  the  king's  court,  or  consent  unto  it,  in  deceit  of 
the  court,  or  to  beguile  the  court,  or  the  party,  and  thereof 
be  attained,  he  shall  be  imprisoned  for  a  year  and  a  day, 
and  from  thenceforth  shall  not  be  heard  to  plead  in  that 
court  for  any  man;  and  if  he  be  no  countor,  he  shall  be 
imprisoned  in  like  manner  by  the  space  of  a  year  and  a 
day  at  least;  and  if  the  trespass  shall  require  greater  pun- 
ishment, it  shall  be  at  the  king's  pleasure."  Some  further 
regulations  were  laid  down  in  the  "  Mirroir  des  .Justices," 
written  by  Andrew  Home,  who  is  supposed  to  have  lived 
in  the  reign  of  Edward  II. 

Previously  to  1695,  in  criminal  trials,  for  treason  and  fel- 
ony, even  where  life  was  concerned,  the  prisoner  at  the  bar 
could  not  have  counsel  in  matters  of  fact,^  but  only  when 
some  point  of  law  arose  for  discussion,  proper  to  be  debated, 
and  this  the  judges  were  to  decide  beforehand,  as  the  cases 
arose  before  them ;  and  they  often  refused  all  the  assistance 
prayed  for  by  the  prisoner.^  The  chief  reason  for  this  rule 
was  that  the  court  was  counsel  for  the  prisoner — but  this 

'  11  Am.  Law  Rev.  681. 

^  Hawkins'  Pleas  of  the  Crown,  book  2,  cfcap.  39 ;  Emlyn's  Preface  to 
State  Trials ;   note  to  State  Trials,  5,  466 ;   Stephens'  Com.  4,  425. 

'  Trial  of  Lord  Russell,  9  State  Trials,  678 ;  Trial  of  Duke  of  Norfolk,  1 
State  Trials,  965;  Trial  of  Col.  Lilburne,  4  State  Trials,  1329;  Trial  of  Sir 
Henry  Vane,  6  State  Trials,  153 ;  Trial  of  Algernon  Sidney,  9  State  Trials, 
817. 
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often  was  rather  theoretical  than  practical;  indeed,  it  often 
happened  in  English  history  that  the  court  was  a  powerful 
advocate  against  the  defendant.' 

It  was  not  until  1695  that  a  statute  was  passed,  after 
much  opposition,  the  7  Will.  Ill,  chap.  3,  entitled  "An  Act 
for  Regulating  of  Trials  in  Cases  of  Treason  and  Misprision 
of  Treason,"  which  provided,  among  other  things,  that  any 
person  accused  and  indicted,  arraigned,  or  tried  for  high 
treason,  whereby  any  corruption  of  blood  may  be  made  to 
any  such  offender  or  his  heirs,  or  for  misprision  of  such 
treason,  "  shall  be  received  and  admitted  to  make  his  full 
defense  by  counsel  learned  in  the  law;  and  in  case  any  per- 
son so  accused  or  indicted  shall  desire  counsel,  the  court  be- 
fore whom  he  shall  be  tried,  or  some  judge  of  that  court, 
shall  immediately,  upon  his  request,  assign  to  him  such 
and  so  many  counsel,  not  exceeding  two,  as  he  shall  desire, 
to  whom  such  counsel  shall  have  free  access  at  all  season- 
able hours."  But  it  was  declared  by  section  twelve  that 
the  statute  should  not  extend  to  any  impeachment  or  other 
proceedings  in  Parliament,  nor  to  any  indictment  of  high 
treason  for  counterfeiting  the  great  or  privy  seal,  or  coin 
of  the  realm.  • 

In  1747,  the  provisions  of  the  statute  of  William  III, 
regarding  the  assignment  of  counsel,  were  extended  to  par- 
liamentary impeachments  in  cases  of  high  treason,  and  mis- 
prision of  treason ;  but  still  in  no  trials  for  felony,  and  those 
cases  of  inferior  treason  which  concerned  the  coin  of  the 
realm,  and  the  seals,  whether  the  offense  were  clergyable  or 
not,  was  a  prisoner  allowed  counsel  to  plead  his  cause  to  the 
jury.  But  at  last,  by  the  6  and  7  William  IV,  chap.  114,  it 
was  enacted  that  all  persons  tried  for  felonies  should  be 
admitted,  after  the  close  of  the  case  for  the  prosecution,  to 
make  full  answer  and  defense  thereto, by  counsel  learned  in 
the  law,  or  by  attorneys  in  courts  where  attorneys  practice 
as  counsel.''    The  preamble  announces  the  principle,  "  that 

'  See  Trial  of  Alice  Lisle,  11  State  Trials,  322. 
'  See  also  28  Vict.  chap.  18. 
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it  is  just  and  reasonable  that  persons  accused  of  offenses 
against  the  law  should  be  enabled  to  make  their  full  answer 
and  defense  to  all  that  is  alleged  against  them." 

"  It  was,"  sa3's  Blackstone,  "  a  settled  rule  at  common  law, 
that  no  counsel  shall  be  allowed  a  prisoner  upon  his  trial, 
upon  the  general  issue  in  any  capital  crime,  unless  some 
point  of  law  shall  arise  proper  to  be  debated.^  A  rule  which 
(however  it  may  be  palliated  under  cover  of  that  noble 
declaration  of  the  law,  when  rightly  understood,  that  the 
judge  shall  be  counsel  for  the  prisoner — that  is,  shall  see 
that  the  proceedings  against  him  are  legal  and  strictly 
regular)^  seems  to  be  not  at  all  of  a  piece  with  the  rest  of 
the  humane  treatment  of  prisoners  by  the  English  law. 
For  upon  what  face  of  reason  can  that  assistance  be  denied 
to  save  the  life  of  a  man  which  yet  is  allowed  him  in  prose- 
cutions for  every  petty  trespass  ?  Nor,  indeed,  is  it,  strictly 
speaking,  a  part  of  our  ancient  law;  for  the  Mirroi^  having 
observed  the  necessity  of  counsel  in  civil  suits,  who  know 
how  to  forward  and  defend  the  cause,  by  the  rules  of  law 
and  customs  of.  the  realm,  immediately  afterward  subjoins, 
'  and  more  necessary  are  they  for  defense  upon  indictments 
and  appeals  of  felony  than  upon  other  venial  causes.'  And 
the  judges  themselves  are  so  sensible  of  this  defect  that  they 
nevei"  scruple  to  allow  a  prisoner  counsel  to  instruct  him 
what  questions  to  ask,  or  even  to  ask  questions  for  him, 
with  respect  to  matters  of  fact;  for  as  to  matters  of  law, 
arising  on  the  trial,  they  are  entitled  to  the  assistance  of 
counsel.  But,  lest  this  indulgence  should  be  intercepted  by 
superior  influence  in  the  case  of  state  criminals,  the  legisla- 
ture has  directed,  by  statute,  (7  William  III,  chap.  3)  that 
persons  indicted  for  such  high  treason  as  works  a  corruption 
of  the  blood,  or  misprision  thereof,  (except  treason  in  coun- 

'  2  Hawk  p.  C.  400. 

"Sir  Edward  Coke  gives  another  additional  reason  for  tliis  refusal; 
"  Because  the  evidence  to  convict  a  prisoner  should  be  so  manifest  as  it 
could  not  be  contradicted";  which  Lord  Nottingham  (when  High 
Steward)  declared  (3  St.  Tr.  726)  was  the  only  good  reason  that  could 
be  given  for  it. 

'  Chap.  3.  sec.  1. 
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terfeiting  the  king's  coin  or  seals)  may  make  their  full  de- 
fense by  counsel,  not  exceeding  two,  to  be  named  by  the 
prisoner  and  assigned  by  the  court  or  judge;  and  the  same 
indulgence,  by  statute,  (20  Geo.  II,  chap.  30)  is  extended  to 
parliamentary  impeachments  for  high  treason  which  were 
excepted  in  the  former  act."  ' 

The  prisoner  was  not  allowed  counsel  to  plead  his  cause 
'before  the  jury  in  any  felony,  whether  capital,  or  within  the 
benefit  of  clergy ;  nor  in  a  case  of  petty  larceny.  But  in  mis- 
demeanors the  prisoner  or  defendant  was  allowed  counsel  as 
in  civil  actions;  but  even  here  the  defendant  could  not  have 
the  assistance  of  counsel  to  examine  the  witnesses,  and 
reserve  to  himself  the  right  of  addressing  the  jury.^ 

Perhaps  the  maxim  that  the  judge  was  counsel  for  the 
prisoner  signified  nothing  more  than  the  judge  should  take 
care  that  the  prisoner  did  not  suffer  from  the  want  of  coun- 
sel. The  judge  was  counsel  only  for  public  justice,  and  to 
promote  that  object  all  his  inquiries  and  attention  should 
have  been  directed.' 

§  15.  The  inns  of  court. — A  sketch  of  the  English  bar 
would  be  incomplete  without  reference  to  a  peculiar  and 
time-honored  institution — the  inns  of  court.  These  are  col- 
leges in  London,  in  which  students  of  law  reside  and 'pur- 
sue their  studies.  In  England,  at  a  very  early  date,  the 
science  of  law  was  taught  in  the  metropolis  in  certain  build- 
ings in  the  immediate  vicinity  of  the  courts  of  law,  which 
were  called  "Inns  of  Court";  inn  anciently  signifying  a 
mansion  or  place.  The  establishment  of  the  Court  of  Com- 
mon Pleas  at  Westminster  led  to  the  gathering  in  its  neigh- 
borhood of  the  whole  body  of  "  common  "  lawyers,  and  to 
the  establishment  in  the  metropolis  of  hostels,  or  hospitia 
curise,  which  were  so  called  because  they  were  attached  to 
or  dependent  upon  the  court.  These  hostels  were  occupied 
by  the  lawyers  as  offices,  and  sometimes  as  dwellings,  and 

'  4  Blaokst.  Com.  *355.    ''  Rex  v.  White,  1  Ryan  <fc  M.  166 ;  3  Camp.  98. 
=  Fost.  232,  242 ;  1  Chitt.  C.  L.  2d  ed.  407-411. 
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contained  also  schools,  where  the  law  was  studied.  But,  in 
1346,  the  Knights  Hospitallers  of  St.  John  of  Jerusalem,  to 
whom  had  been  granted  the  English  estates  of  the  sup- 
pressed order  of  Knights  Templars,  leased  the  buildings 
and  gardens  of  the  Templars  in  Loudon  to  certain  students 
of  the  common  law,  who  established  in  them  a  hostel,  or 
inn  of  court.  The  place  continued  to  be  called  the  "Tem- 
ple," from  its  former  occupants.  In  the  course  of  a  few 
years  the  number  of  inns  increased  to  four,  which  still  exist, 
and  each  of  which  contained  200  members.  Stow,  in  his 
"  Survey  of  London,"  (1598)  says  of  the  lawyers  who  occu- 
pied these  inns :  "  These  societies  are  no  corporations,  nor 
have  any  judicial  power  over  their  members,  but  have  cer- 
tain orders  among  themselves,  which,  by  consent,  have  the 
force  of  laws.  For  slight  offenses  they  are  only  excom- 
moned, — that  is,  put  out  of  commons,  which  is,  not  to  eat 
with  the  rest  in  their  halls;  and  for  greater,  they  lose  their 
chambers,  and  are  expelled  the  house;  and  being  once  ex- 
pelled, they  are  not  to  be  admitted  by  any  of  the  other  three 
societies." 

The  gentlemen  in  these  societies  may  be  divided  into  four 
ranks:  (1)  benchers,  (2)  utter  benchers,  (3)  inner  barristers, 
(4)  students. 

In  course  of  time  two  bodies  were  formed,  called  the 
"  Honorable  Society  of  the  Inner  Temple,"  and  the  "Hon- 
orable Society  of  the  Middle  Temple,"  who  held  their  build- 
ings as  tenants  of  the  Knights  Hospitallers,  until  the  sup- 
pression of  monastic  bodies  by  Henry  VIII,  after  which  they 
held  them  of  the  crown  by  lease.  In  1608,  the  buildings  of 
the  two  temples  were  granted  by  letters-patent  of  James  I 
to  the  Chancellor  of  the  Exchequer,  the  Recorder  of  Lon- 
don, and  the  benchers  and  treasurers  of  the  Inner  and 
Middle  Temples,  for  "  lodging,  reception,  and  education  of 
the  professors  and  students  of  the  laws,"  and  it  is  by  virtue  of 
these  grants  that  they  are  still  held  by  an  incorporated  so- 
ciety of  the  "students  and  practicers  of  the  laws  of  Eng- 
land." In  the  hall  of  the  Inner  Temple,  dinner  is  prepared 
for  the  members  of  the  inn  every  day  during  term-time. 
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Students  of  law  must  keep  twelve  terms — that  is,  five 
years — at  the  inns  of  court  before  they  are  entitled  to  be 
called  to  the  bar;  and  those  of  the  Inner  Temple  are  re- 
quired to  dine  in  this  hall  at  least  four  times  in  each  term. 
On  certain  "grand  days"  the  judges,  the  masters  in  chan- 
cery, and  many  of  the  leading  lawyers  of  England  dine 
here,  together  with  a  large  assemblage  of  the  students.  Each 
of  the  inns  forms  an  independent  society,  but  they  all  agree 
in  the  observance  of  certain  common  regulations.  No  per- 
son can  keep  a  term  in  any  of  them  without  being  in  the 
hall  on  three  days  when  the  grace  is  said  after  dinner. 
None  of  the  societies  can  call  a  gentleman  to  the  bar  before 
he  has  been  five  years  a  member  of  the  society,  unless  he  is 
a  master  of  arts,  or  a  bachelor  of  laws  of  the  University  of 
Oxford,  Cambridge,  or  Dublin.  No  person  in  trade,  or  in 
deacon's  orders,  and  no  one  who  has  held  the  situation  of 
a  conveyancer's  clerk,  can  be  admitted  at  all;  and  solicitors 
and  attorneys  must  have  their  names  struck  off  the  rolls  for 
two  years,  and  the  articles  of  clerks  must  be  expired  or  can- 
celed two  years  before  they  can  be  admitted.  An  applicant 
rejected  by  one  society  will  not  be  admitted  by  any  other. 
On  his  admission  the  student  pays  various  fees,  and  enters 
into  a, bond  for  the  payment  of  his  commons,  or  dinners, 
while  a  student.  On  the  expiration  of  his  terms  he  addresses 
a  petition  to  the  benchers,  at  a  special  council;  and  if  they 
approve,  he  waits  upon  them  after  dinner,  the  oaths  are  ad- 
ministered, and  he  is  called  to  the  bar.  The  dues  for  ad- 
mission vary  somewhat  in  the  different  inns.  The  benchers 
of  the  inns  are  elected  from  the  barristers  at  the  bar  ac- 
cording to  seniority.  They  govern  the  society,  and  may 
reject  an  application  for  admission  without  assigning  a 
reason.  The  four  great  inns  of  court  have  attached  to  them 
inns  of  chancery.  These  inns  are  principally  inhabited  by 
attorneys. 

In  the  time  of  Henry  VI,  the  hospitia,  or  inns  for  the 
residence  of  professors  of  the  law,  were  in  the  following 
condition:  Part  of  Serjeant's  Inn,  in  Chancery  Lane,  was 
inhabited  by  some  Serjeants  in  the  time  of  Henry  IV,  when 
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it  was  called  Faryndon's  Inn — the  inheritance  of  it  be- 
longed to  the  Bishops  of  Ely.  In  the  reign  of  Henry  V,  the 
whole  house  was  demised  to  the  judges  and  apprentices  of 
the  law,  as  appears  by  sums  accounted  for  to  the  bishop. 
In  9  Henry  VI,  it  obtained  the  name  of  Hospitium  Justitia- 
riorum.  In  2  Richard  III,  there  was  a  lease  of  it  under  the 
name  of  Hospitium  Vocatum  Serjeant's  Inn.  This  demise  was 
at  £4  per  annum.  It  appears  in  21  Henry  VI,  that  the  Ser- 
jeants then,  if  not  before,  held  Serjeant's  Inn,  in  Fleet  Street, 
under  a  demise  from  the  dean  and  chapter  of  York,  at  the 
rate  of  ten  marks  per  annum.^ 

There  were  ten  inns  of  chancery  in  the  reign  of  Henry 
VI.  But  they  all  subsequently  became  appendages  to  one 
or  the  other  of  the  inns  of  court.^ 

The  study  of  the  common  law,  says  Blackstone,  having 
been  banished  from  the  English  universities  in  the  times  of 
popish  supremacy,  it  fell  into  a  different  channel.  The  civil 
and  canon  laws  were  substituted  in  its  place  in  those  seats 
of  learning,  and  entirely  supplanted  it.  A  peculiar  incident, 
however,  as  Blackstone  terms  it,  contributed  to  the  sup- 
port and  maintenance  of  the  common  law.  This,  he  says, 
"  was  the  fixing  the  Court  of  Common  Pleas — the  grand 
tribunal  for  the  disputes  of  propertj'- — to  be  held  in  one 
certain  spot;  that  the  seat  of  ordinary  justice  might  be 
permanent  and  notorious  to  all  the  nation.  Formerly  that, 
in  conjunction  with  all  the  other  superior  courts,  was  held 
before  the  king's  capital  justiciary  of  England,  in  the  aula 
regis,  or  such  of  his  palaces  wherein  his  royal  person 
resided,  and  removed  with  his  household  from  one  end  of 
the  kingdom  to  another.  This  was  found  to  occasion  great 
inconvenience  to  the  suitors,  to  remedy  which  it  was  made 
an  article  of  the  Great  Charter  of  liberties,  both  that  of  King 
John  and  King  Henry  III,  the  Common  Pleas  should  no 
longer  follow  the  king's  court,  but  be  held  in  some  certain 
place;  in  consequence  of  which  they  have  ever  since  been 

'  Dudg.  Grig.  326;  2  Keeve's  Hist.  Eng.  Law  ;  Finlason,  659. 
^  Ibid. 
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held  (a  few  necessary  removals  in  times  of  the  plague 
excepted)  in  the  Palace  of  Westminster  only.  This  brought 
together  the  professors  of  the  municipal  law,  who  before 
were  disposed  about  the  kingdom,  and  formed  them  into  an 
aggregate  body;  whereby  a  society  was  established  of  per- 
sons who,  (as  Spelman  observes/  addicting  themselves 
wholly  to  the  study  of  the  laws  of  the  land,  and  no  longer, 
considering  it  as  a  mere  subordinate  science,  for  the  amuse- 
ment of  leisure  hours,  soon  raised  those  laws  to  that  pitch 
of  perfection  which  they  suddenly  attained  under  the 
auspices  of  our  English  Justinian,  King  Edward  the  First. 

"  In  consequence  of  this  lucky  assemblage,  they  naturally 
fell  into  a  kind  of  collegiate  order,  and,  being  excluded  from 
Oxford  and  Cambridge,  found  it  necessary  to  establish  a  new 
university  of  their  own.  This  they  did  by  purchasing,  at 
various  times,  certain  houses,  (now  called  the  inns  of  court 
and  of  chancery)  between  the  city  of  Westminster,  the 
place  of  holding  the  king's  courts,  and  the  city  of  London, 
for  advantage  of  ready  access  to  the  one,  and  plenty  of  pro- 
visions in  the  other.^  Here  exercises  were  performed,  lec- 
tures read,  and  degrees  were  at  length  conferred  in  the 
common  law,  as  at  other  universities  in  the  canon  and  civil. 
The  degrees  were  those  of  barristers,  (first  styled  apprentices, 
from  apprendre,  to  learn)  who  answered  to  our  bachelors;  as 
the  state  and  degree  of  a.  serjeant,  (servientis  ad  legem)  did  to 
that  of  doctor."^ 

Apprentices  or  barristers  seem  to  have  been  first  ap- 
pointed by  an  ordinance  of  King  Edward  I,  in  Parliament, 
in  the  twentieth  year  of  his  reign.  "  The  first  mention 
which  I  have  met  with  in  our  law-books,"  says  Blackstone, 
in  a  note,  "  of  Serjeants  or  countors,  is  in  the  Statute  of 
Westminster,  1,  3  Edw.  I,  chap.  29,  and  in  Horn's  Mirror, 
chap.  1,  sec.  10;  chap.  2,  sec.  5;  chap.  3,  sec.  1,  in  the  same 
reign.  But  M.  Paris,  in  his  '  Life  of  John  11,  Abbot  of  St. 
Albans,'  which  he  wrote  in  1255,  39  Henry  III,  speaks  of 
advocates  at  the  common  law,  or  countors  {quos  band  nar- 

'  Glossar,  334.  '  Forteso.  chap.  48.  ^  1  Blackst.  Com.  23. 
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ratores  vulgariter  appellamus)  as  of  an  order  of  men  well 
known." 

"  The  crown,"  continues  Blackstone,  in  his  text,  "  seems 
to  have  soon  taken  under  its  protection  this  infant  seminary 
of  common  law;  and  the  more  effectually  to  foster  and 
cherish  it.  King  Henry  III,  in  the  nineteenth  year  of  his 
reign,  issued  out  an  order,  directed  to  the  mayor  and  sheriffs 
of  London,  commanding  that  no  regent  of  any  law  schools 
within  that  city  should  for  the  future  teach  law  therein." 

The  inns  of  court  are  now  four  in  number,  and  are  called 
Lincoln's  Inn,  Middle  Temple,  Inner  Temple,  and  Gray's 
Inn.  The  first  and  last  were  named  from  noble  families, 
an'd  the  others  were  so  called  from  the  Knights  Templars, 
who  established  themselves  here  in  the  twelfth  century,  and 
called  their  house  the  New  Temple.  After  the  dissolution 
of  that  order  the  Temple  was  leased  to  professors  of  the 
common  law,  and  continued  to  be  so  leased  until  the  appro- 
priation of  the  property  of  religious  houses  by  the  crown 
in  the  reign  of  Henry  VIII.  The  inns  of  courts  are  not 
corporations,  but  voluntary  societies,  and  mandamus  will 
not  lie  to  compel  them  to  admit  a  member  to  the  degree  of 
barrister.'  There  are  attached  to  them  seven  inns  of  chan- 
cery— Clifford's,  Clement's,  and  Lyon's  belonging  to  the 
Inner  Temple;  New  Inn  to  the  Middle  Temple;  Thavies' to 
Lincoln's  Inn;    and  Barnard's  and  Stable's  to  Gray's  Inn. 

'  Rex  V.  Gray's  Inn,  Dong.  353;  Rex  v.  Lincoln's  Inn,  4  Barn.  &  C.  855; 
Rex  V.  Barnard's  Inn,  5  Ad.  &  E.  17. 

In  the  case  of  The  King  v.  Benchers  of  Lincoln's  Inn,  4  Barn.  &  C.  855, 
the  Court  of  Queen's  Bench  refused  a  mandamus,  and  the  judges  also 
refused  to  interfere  as  visitors  to  compel  the  admission  of  a  student,  the 
privilege  of  calling  to  the  bar  being  vested  in  the  benchers,  or  governing 
body  of  each  of  the  four  inns  of  court;  but  vpith  respect  to  the  call  to  the 
bar  Mr.  Justice  Littledale  said  that  "  a  member  who  has  been  suffered  to 
incur  expense  with  a  view  to  feeing  called  to  the  bar,  thereby  acquires  an 
inchoate  right  to  be  called,  and  if  the  benchers  refuse  to  call  him  tliey 
ought  to  assign  a  reason  for  so  doing;  and  if  there  be  no  reason,  or  an 
insufl&cient  one,  then  the  member  who  has  acquired  such  inchoate  right 
is  entitled  to  have  that  right  perfected."  But  all  persons  have  not  such 
an  inchoate  right.  They  must  be  approved  of  by  the  authorities.  The 
benchers  claim,  and  sometimes  exercise,  the  power  to  disbar  members 
after  they  have  been  called  to  the  degree  of  barrister  at  law. 
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Formerly  there  were  also  Furnival's  and  the  Strand  Inns, 
which  have  ceased  to  exist. 

Each  of  the  inns  is  governed  by  its  own  benchers,  who 
fill  all  vacancies  in  their  order,  usually  from  the  queen's 
counsel,  though  any  barrister  is  eligible.  The  benchers  of 
each  inn  exercise  the  power  of  calling  to  the  bar  the  mem- 
bers of  their  own  inn,  and  also  of  disbarring  any  they  have 
called  whenever  they  see  sufficient  reason.  All  advocates 
reach  the  bar  through  one  of  these  inns.  To  "  keep  a  term  " 
in  any  of  them,  one  must  dine  in  the  common  hall  at 
least  three  times.  The  inns  of  chancery  are  only  used  as 
chambers.^ 

Doctors'  Commons  is  the  college  of  the  civilians  in  Lon- 
don, and  takes  its  name  from  the  fact  that  the  doctors  of 
the  civil  law  practicing  in  London  diet  and  lodge  there,  in 
a  collegiate  manner,  and  "common"  together. 

§  16.  Regulations  of  the  inns  of  court  as  to  legal  edu- 
cation.— For  a  considerable  time,  systematic  education  and 
Instruction  in  the  inns  of  court  were  discontinued.  A  cur- 
riculum of  legal  education  is  now,  however,  established  by 
general  regulations,  and  a  synopsis  of  it  given  by  Messrs. 
Broom  &,  Hadley  is  as  follows:^  The  entire  system  of  edu- 
cation includes  the  subjects  of:  1.  The  admission  of  stu- 
dents. 2.  The  mode  of  keeping  terms.  3.  The  calling  of 
students  to  the  bar.  4.  The  granting  of  certificates  to  prac- 
tice under  the  bar.     5.  The  lectures  and  examinations. 

§  17.  Admission  of  students. — Every  person  not  other- 
wise disqualified,  who  has  passed  a  public  examination  at 
any  of  the  universities  within  the  British  dominions,  may 
be  admitted  as  a  student  at  any  inn  of  court  for  the  purpose 
of  being  called  to  the  bar,  or  of  practicing  under  the  bar, 
without  passing  any  preliminary  examination.     But  every 

lackst.   Com.  *23,  Cooley's  note;    Dugdale's  Origines  Juridicales; 
Herbert's  Antiquities  of  the  Inns  of  Court  and  of  Chancery;   Pearce's 
Hist,  of  the  Inns  of  Courts;  Ireland's  Inns  of  Court. 
^  Broom  &  Hadley's  Commentaries,  ■•'■21,  vol.  2. 
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other  person  so  applying  to  be  admitted  is  required  before 
admission  to  pass  an  examination  in  the  following  subjects, 
viz:  (1)  The  English  language,  (2)  the  Latin  language,  and  (3) 
English  history.  The  benchers  of  any  inn  have  power,  how- 
ever, to  relax  or  dispense  with  this  regulation,  in  whole  or  in 
part,  in  any  case  in  which  they  may  think  thatspecial  circum- 
stances justify  a  departure  from  it.  The  examination,  when 
held,  is  conducted  by  a  joint  board  appointed  by  the  inns 
of  court.  No  attorney  at  law,  solicitor,  writer  to  the  signet, 
or  writer  of  the  Scotch  courts,  proctor,  notary  public,  clerk 
in  chancery,  parliamentary  agent,  or  agent  in  any  court, 
original  or  appellate,  clerk  to  any  justice  of  the  peace,  or 
person  acting  in  any  of  these  capacities,  and  no  clerk  of  or 
to  any  barrister,  conveyancer,  special  pleader,  equity  drafts- 
man, attorney,  solicitor,  writer  to  the  signet,  or  writer  of 
the  Scotch  courts,  proctor,  notary  public,  parliamentary' 
agent,  or  agent  in  any  court,  original  or  appellate,  clerk  in 
chancer}',  clerk  of  the  peace,  clerk  to  smv  justice  of  the 
peace,  or  of  or  to  any  officer  in  any  court  of  law  or  equity,  or 
person  acting  in  the  capacity  of  any  sucli  clerk,  is  admissi- 
ble as  a  student  at  any  inn  of  court  for  tlie  purpose  of  being 
called  to  the  bar,  or  of  practicing  under  the  bar,  until  such 
person  shall  have  entirely  and  bona  fide  ceased  to  act  or 
practice  in  any  of  the  capacities  above  named  or  described; 
and  if  on  the  rolls  of  any  court,  shall  have  taken  his  name 
off  the  rolls  of  such  court. 

§  18.  Keeping  terms. — Students  of  the  inns  of  court, 
being  at  the  same  time  members  of  any  of  the  Universities  of 
Oxford,  Cambridge,  Dublin,  London,  Durham,  the  Queen's 
University  in  Ireland,  St.  Andrew's,  Aberdeen,  Glasgow,  or 
Edinburgh,  can  keep  terms  by  dining  in  the  halls  of  their 
respective  societies  any  three  days  in  each  term;  and  stu- 
dents, who  are  not  at  the  same  time  members  of  any  of  the 
said  universities,  may  do  so  by  dining  in  the  halls  of  their 
respective  societies  any  six  days  in  each  term.  But  no 
day's  attendance  in  hall  will  be  available  for  the  purpose 
of  keeping  term  unless  the  student  attending  shall   have 
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been  present  at  the  grace  before  dinner,  during  the  whole  of 
dinner,  and  until'  the  concluding  grace  shall  have  been  said. 

§  19.  Calling  to  the  bar. — Every  student  must  have 
attained  the  age  of  twenty-one  years  before  being  called  to 
the  bar,  and  must  have  kept  twelve  terms  before  being  so 
called,  unless  any  term  or  terms  shall  have  been  dispensed 
with  as  hereinafter  mentioned.  Not  more  than  four  terms, 
under  any  circumstances,  can  be  dispensed  with  in  favor  of 
students  coming  from  India  or  the  colonies,  with  a  view  to 
return  to  residence  there;  and  it  is  deemed  not  expedient 
to  dispense  with  any  terms  for  such  students,  except  on 
the  following  conditions,  viz :  Students  from  India  must 
satisfactorily  pass  an  examination  in  Hindoo  and  Moham- 
medan law,  the  Indian  Penal  Code,  the  Code  of  Civil  Pro- 
cedure, the  Intestate  and  Testamentary  Act,  and  in  such 
other  codes  or  acts  as  may  from  time  to  time  become 
law  in  British  India;  and,  in  addition  to  such  examina- 
tion, do  pass  such  examinations  and  abide  by  all  such  rules 
and  regulations  as  are  now  in  force  for  students  seeking  a 
pass  certificate  by  examination  for  call  to  the  bar.  Stu- 
dents from  the  colonies  must  pass  such  an  examination  as 
is  required,  and  abide  by  all  such  rules  and  regulations  as 
are  now  in  forCe,  in  order  to  obtain  a  certificate  of  honor. 
But  each  inn  of  court  majr,  under  very  especial  circum- 
stances, dispense  with  these  conditions. 

No  student  is  eligible  to  be  called  to  the  bar  who  has  not 
attended  during  one  whole  year  the  lectures  and  private 
classes  of  two  of  the  readers,  unless  he  has  been  a  pupil 
during  one  whole  year,  or  periods  equal  to  one  whole  year, 
in  the  chambers  of  some  barrister,  certified  special  pleader, 
conveyancer  or  draftsman  in  equity,  or  two  or  more  of  such 
persons;  or  has  satisfactorily  passed  a  general  examination. 
Calls  to  the  bar  take  place  during  term,  and  on  the  same 
day  by  the  several  societies. 

§  20.      Certificates    to   practice   under   the  bar. — No 

student  of  any  inn  of  court  is  allowed  to  apply  for  or  take 
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out  any  certificate  to  practice,  either  directly  or  indirectly, 
as  a  special  pleader,  or  conveyancer,  or  draftsman  in 
equity,  without  the  special  permission  of  the  benchers  of 
the  society  of  which  he  is  a  student,  and  no  such  permis- 
sion will  b  granted  until  the  student  applying  has  kept 
twelve  terms.  Such  permission  is  granted  for  one  year 
only  from  the  date  thereof,  but  may  be  renewed  annually. 
No  student  can  obtain  any  such  certificate  unless  he  shall 
have  attended  such  lectures  and  classes,  or  passed  such  an 
examination,  or  been  such  pupil,  as  would  be  necessary  to 
entitle  him  to  be  called  to  the  bar. 

§  21.  Lectures  and  examinations. — These  are  under 
the  special  superintendence  of  "The  Council  of  Legal  Edu- 
cation," consisting  of  eight  benchers,  of  whom  two  are  nom- 
inated by  each  of  the  inns  of  court,  and  of  whom  four  are  a 
quorum.  The  council  has  power  to  grant  dispensations  to 
students  who  may  have  been  prevented  by  any  reasonable 
cause  from  complying  with  the  regulations  as  to  attend- 
ance at  lectures  and  classes;  and  all  arrangements  touch- 
ing the  number  of  public  lectures  to  be  delivered  by  th  )• 
readers,  and  the  hours  and  extent  of  private  classes,  ar(J 
with  the  council.  For  the  purposes  of  education,  the  legal 
year  is  considered  as  divided  into  three  terms:  one  com- 
mencing on  the  1st  of  November,  and  ending  on  the  22d  of 
December;  the  second  commencing  on  the  11th  of  Januarj', 
and  ending  on  the  30th  of  March;  and  the  third  commenc- 
ing on  the  15th  of  April,  and  ending  on  the  31st  of  July, 
subject  to  a  deduction  of  the  days  intervening  between  the 
end  of  Easter  and  the  beginning  of  Trinity  term. 

For  the  purpose  of  affording  to  the  students  the  means  of 
obtaining  instruction  and  guidance  in  their  legal  studies, 
six  readers  are  appointed:  1.  A  reader  on  jurisprudence 
and  civil  and  international  law.  2.  A  reader  on  the  law 
of  real  property.  3.  A  reader  on  the  common  law,  who 
also  must  give  instruction  on  the  subject  of  the  office  and 
duties  of  magistrates.  4.  A  reader  on  equity.  5.  A  reader 
on  constitutional  law  and  legal  history.     6.  A  reader  on 
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Hindoo  and  Mahommedan  law,  and  on  the  laws  in  force  in 
British  India. 

The  duties  of  these  readers  principally  consist  in  the  de- 
livery of  lectures  in  each  educational  term;  of  the  forma- 
tion of  classes  of  students,  for  the  purpose  of  giving  instruc- 
tion in  a  more  detailed  and  personal  form  than  can  be  sup- 
plied by  general  lectures;  and  of  affording  to  students  gen- 
erally advice  and  directions  for  the  conduct  of  their  pro- 
fessional studies.  Two  courses  of  lectures  are  delivered  by 
the  reader  on  common  law,  the  reader  on  equity,  and  the 
reader  on  real  property  in  each  educational  term,  of  which 
one  is  on  the  elementary  and  the  other  on  the  more  ad- 
vanced portion  of  the  subject  to  which  his  lectures  apply. 
The  readers  assist  in  conducting  the  general  examinations 
held  twice  a  year  for  the  examination  of  all  such  students 
as  may  be  desirous  of  being  examined  previously  to  being 
called  to  the  bar.  As  an  inducement  to  students  to  prepare 
themselves  for  such  examinations,  studentships  and  exhi- 
bitions have  been  founded  of  fifty  guineas  per  annum  each, 
and  twenty-five  guineas  per  annum  each,  respectively,  to 
continue  for  a  period  of  three  years.  One  such  studentship 
is  conferred  on  the  most  distinguished  student  at  each  gen- 
eral examination,  and  one  such  exhibition  is  conferred  on 
the  student  who  obtains  the  second  position  ;  and,  further, 
the  examiners  select  and  certify  the  names  of  three  other 
students  who  have  passed  the  next  best  examinations,  and 
the  inns  of  court  to  which  such  students  as  aforesaid  belong 
may,  if  desired,  dispense  with  any  tei-ms,  not  exceeding 
two,  that  may  remain  to  be  kept  by  such  students  previ- 
ously to  their  being  called  to  the  bar.  Past  certificates  for 
a  call  to  the  bar  are  also  awarded  at  these  examinations ; 
the  examiners,  however,  are  not  obliged  to  confer  or  grant 
any  studentship,  exhibition,  or  certificate  unless  they  are 
of  opinion  that  the  examination  of  the  students  has  been 
such  as  entitles  them  thereto.  At  every  call  to  the  bar 
those  students  who  have  passed  a  general  examination,  and 
either  obtained  at  such  examination  a  studentship,  an  ex- 
hibition, or  a  certificate  of  honor,  take  rank  in  seniority 
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over  all  other  students  who  may  be  called  on  the  same 
day.  The  examination  is  by  printed  and  oral  questions  on 
books  and  subjects  specified  in  a  programme  previously 
issued. 

Besides  the  above  general  examinations,  there  are,  in  the 
month  of  July  in  each  year,  voluntary  examinations  of  the 
students  upon  the  subjects  of  the  several  courses  of  lectures ; 
but  no  student  is  entitled  to  go  in  for  examination  on  any 
of  such  subjects  unless  he  has  obtained  a  certificate  from 
tlie  reader  that  he  has  duly  attended  his  lectures  and 
classes  upon  the  subject  on  which  he  offers  himself  for  ex- 
amination. These  voluntary  examinations  are  conducted 
by  barristers  (not  being  readers)  nominated  for  that  pur- 
pose by  the  Council  of  Legal  Education. 

It  is  ordered  that  no  student  who  shall  be  entitled  to  a 
certificate  of  having  attended  the  advanced  course  of  lec- 
tures of  the  reader  on  common  law,  on  equit}',  or  on  the 
law  of  real  property,  shall  be  at  liberty  to  go  in  for  exam- 
ination upon  the  subject  of  the  elementary  course  of  lec- 
tures on  the  same  head;  and  that  no  student  shall  be  ad- 
mitted for  examination  on  the  Object  of  the  elementary 
course  of  lectures  on  any  of  the  above-mentioned  heads 
after  he  shall  have  kept  more  than  eight  terms,  or  for  ex- 
amination on  any  of  the  subjects  after  he  shall  have  kept 
all  his  terms,  unless  in  either  case  the  Council  of  Legal 
E  lucation  for  special  reasons  think  fit  to  allow  the  same. 

As  an  inducement  to  students  to  attend  and  make  them- 
selves proficient  in  the  subjects  of  the  lectures,  exhibitions 
have  been  founded,  and  are  conferred  on  the  most  distin- 
guished students  at  the  voluntary  examinations.  Five  such 
exhibitions  are  given  to  members  of  the  advanced  classes  in 
the  common  law,  in  the  law  of  real  property,  and  in  equity, 
and  the  most  proficient  among  the  students  in  jurisprudence, 
the  civil  law,  and  international  law,  and  the  students  in 
constitutional  law  and  legal  history  every  year;  thej'  are  of 
the  value  of  thirty  guineas  a  year  each,  and  endure  for  two 
years.  Three  of  such  exhibitions  are  given  to  members  of 
the  elementary  classes  in  the  common  law,  in  the  law  of  real 
A.  &  C— 3. 
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jproperty,  and  in  equity,  and  are  twenty  guineas  a  year  each, 
.and  endure  for  two  years,  but  merge  on  the  acquisition  of  a 
rSii^erior  studentship.^ 

§  22.  Lawyers  in  Scotland  are  known  as  writers,  solic- 
itors, and  advocates.  The  last  named  are  admitted  by  the 
Faculty  of  Advocates,  and  may  practice  in  all  the  courts 
and  in  the  House  of  Lords.  Writers  to  the  signet  are  a 
class  of  attorneys  having  some  special  privileges. 

§  23.     The  profession  in  the  United  States.  —  In  the 

United  States  each  State  has  its  own  rules  regarding  the 
legal  profession ;  but  certain  remarks  are  of  general  appli- 
cation. 

No  person  is  at  liberty  to  hold  himself  out  as  a  practi- 
tioner of  the  -law  without  being  duly  licensed  as  such  by 
some  proper  court.  A  license  granted  by  the  highest  court 
of  the  State  gives  authority  to  practice  in  all  the-^courts  of 
that  State.  In  some  States  inferior  courts  are  permitted  to 
grant  licenses  of  like  effect;  but  generally  their  jurisdiction 
in  this  regard  is  limited  to  granting  admissions  to  practice 
in  their  own  courts.  In  most  of  the  States  any  one  may 
manage  his  own  case  in  person,  and  in  some  he  may,  by 
special  deputation,  empower  any  one,  whether  admitted  to 
the  bar  or  not,  to  act  for  him.  The  English  designations  of 
attorney,  solicitor,  proctor  and  counsellor  are  nominally 
retained,  but  with  no  corresponding  division  of  privileges 
and  duties  between  the  couilsellor  and  the  others;  and  if  in 
any  of  the  States  any  distinction  exists  between  an  attorney 
and  a  counsellor,  the  latter  is  only  an  attorney  who  becomes 
counsellor,  or  entitled  to  admission  as  such,  by  virtue  of  his 
practice  for  a  certain  period  of  time.  In  most  of  the  States, 
to  entitle  one  to  applj'  for  admission  to  the  higher  courts, 
he  must  present  certificates  showing  that  he  has  pursued 
the  study  of  the  law  for  a  prescribed  period  in  the  office  of 
a  practicing  attorney  or  in  a  law  school ;   and  he  is  then 

'  I  Broom  &  Hadley's  Commentaries,  *21 ;  1  Cooley's  Blackstone,  *24. 
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examined  as  to  his  legal  attainments,  either  in  open  court 
or  by  a  committee  of  the  bar,  or  both,  and  only  admitted  if 
the  examination  proves  satisfactory.  In  some  States,  appli- 
cants are  entitled  to  examination  for  admission  without 
making  any  showing  as  regards  previous  studies.  Practi- 
tioners in  the  highest  courts  of  the  several  States  are  admit- 
ted to  practice  in  the  Federal  courts  on  motion,  without 
examination.  In  courts  not  of  record,  license  to  practice  is 
not  usually  required. 

g  24.  Legal  instmction  in  the  United  States. — Until 
recently,  instruction  in  the  law  in  the  United  States  has  been 
given  for  the  most  part  in  the  offices  of  practicing  lawyers. 
The  Litchfield  Law  School  was  established  in  1784,  and  was 
continued  about  fifty  j'ears,  attaining  much  celebrity.  Mr. 
(afterward  Judge)  Reeve,  of  Connecticut,  was  at  first  the 
sole  instructor,  but  Judge  Gould  was  afterward  associated 
with  him,  and  under  them  many  leading  lawyers  and 
statesmen  of  th^  country  received  their  legal  training.  The 
Harvard  Law  School  was  next  in  point  of  time,  being  estab- 
lished in  1817.  Law  schools  are  now  numerous,  and  the 
proportion  of  students  in  the  law  who  receive  instruction 
in  them  continually  increases.  Most  of  them  confer  the 
degree  of  Bachelor  of  Laws,  which, -however,  is  not  necessa- 
rily an  admission  to  the  bar.  The  rules  of  admission  are 
different  in  the  different  States,  and  are  established  either 
by  statute  or  by  rule  of  court.  In  some  of  the  States,  a 
diploma  from  the  law  school  entitles  the  student  to  admis- 
sion on  motion,  without  examination.' 

§  25.  Difference  between  the  English  and  American 
bar. — When  England  sent  out  her  colonies,  the  bar,  like 
most  other  institutions,  reappeared  upon  the  new  soil,  and 
held  a  similar  position  to  the  one  it  held  at  home;  it  ex- 
isted because  the  conditions  of  a  progressive  society  re- 
quired its  existence.  The  lawyers  in  America  soon  acquired 

'  Blackst.  Com.  24,  Cooley's  note. 
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professional  habits,  and  an  esprit  de  corps  similar  to  that  of 
their  English  brethren,  and  fifty  years  ago  enjoyed  a  power 
and  social  position  even  greater  than  the  bar  held  in  Eng- 
land. 

In  the  United  States,  there  is  no  distinction  between  bar- 
risters and  attorneys.  Every  lawyer,  or  "counsel,"  is  per- 
mitted to  take  every  kind  of  business:  he  may  generally 
argue  a  case  in  the  highest  courts;  or  write  letters  to  delin- 
quent debtors ;  he  may  himself  conduct  all  the  proceed- 
ings in  a  cause,  confer  wiih  the  client,  issue  the  writ,  draw 
the  declaration  or  complaint,  get  together  the  evidence, 
prepare  the  brief,  and  manage  the  trial  when  it  comes  on 
in  court;  he  is  not  necessarily  employed  by,  nor  must  he 
deal  exclusively  with,  another  professional  man,  as  barris- 
ters do,  but  with  the  client  himself,  who  generally  seeks 
him  out  and  makes  his  bargain  with  him  directlJ^ 

All  a  lawyer's  functions  may,  therefore,  be  joined  in  one 
person  ;  still,  considerations  of  practical  convenience  have, 
and  do  establish  at  times  a  division  of  labor  somewhat 
similar  to  the  English  system.  Partnerships  are  formed  in 
which  one  member  undertakes  the  court  work  and  the  du- 
ties of  the  advocate,  while  another,  or  others,  transact  the 
rest  of  the  business,  see  the  clients,  conduct  correspondence, 
hunt  up  evidence,  prepare  witnesses  for  examination,  and 
manage  those  numerous  matters  for  which,  in  England,  a 
mangoes  to  his  attorney,  or  "  solicitor  "  as  they  are  now 
called.  This  plan  saves  the  sfenior  member  from. drudgery, 
and  from  being  distracted  by  petty  details ;  it  introduces 
the  juniors  to  business,  it  secures  to  the  client  a  closer  at- 
tention to  details  than  a  leading  counsel  could  or  would 
give,  while  the  whole  suit  is  managed  in  the  same  office, 
and  the  responsibility  not  divided,  as  in  England,  between 
two  different  persons.  These  are  some  of  the  advantages  in 
favor  of  the  system  in  the  United  States.^  There  is,  also,  in 
some  States  a  tendency  for  different  kinds  of  work  to  fall 
into  different  hands.     As  the  practitioner  rises  it  becomes 

'  James  Bryce,  in  Macmillan's  Magazine,  1872. 
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easier  for  him  to  select  his  business,  and  when  he  has  at- 
tained eminence  he  may  confine  himself  to  the  higher 
walks,  or  to  particular  branches  of  his  profession.  His 
services  may  then  be  sought  not  only  by  the  client,  but  by 
another  counsel,  or  firm  of  counsel,  who  have  suits  of  im- 
portance on  hand.  He  is,  however,  often  retained  directly 
by  the  client,  and  then  he  is  allowed  to  have  a  junior  to 
aid  him,  or  maj'  desire  his  client  to  retain  one,  and  he  is 
allowed  to  select  the  person  he  desires — a  thing  that  the 
English  barrister  cannot  do.  One  conspicuous  merit  of  the 
American  system  is,  that  it  affords  a  far  better  prospect  of 
speedy  employment,  and  an  active  professional  life,  than 
the  beginner  who  is  not  "  backed  "  can  look  forward  to  in 
England.  He  need  not  always  occupy  a  subordinate  rank 
in  the  profession  if  his  abilities  qualify  him  for  its  higher 
walks.  A  further  practical  benefit  is  the  absence  of  certain 
restrictions  and  rules,  theoretically,  at  least,  in  vogue 
among  the  English  lawyers.  It  is  considered  improper,  in 
many  localities,  for  a  lawyer  to  advertise  himself  in  the 
newspapers;  this  is  a  custom  followed  even  in  Canada. 
Again,  counsel  are  allowed  to  make  whatever  bargains  they 
please  with  clients — they  maj'  work  for  nothing,  or  may 
generally  stipulate  for  a  commission  on  the  result  of  the 
suit,  or  even  for  a  certain  share  in  whatever  the  verdict 
promises.  This,  however,  is  not  universally  the  case. 
Counsel  can  bring  actions  for  tlie  recovery  of  their  fees, 
and,  pari  ratione,  can  be  sued  for  negligence  in  the  conduct 
of  a  cause. 

There  are  two  classes  of  persons  in  England  who  com- 
plain of  present  arrangements — a  section  of  the  solicitors, 
who  are  debarred  from  the  exercise  of  advocacy;  and  a 
portion  of  the  junior  bar,  whose  members,  depending  en- 
tirely upon  the  patronage  of  the  solicitors,  find  themselves, 
if  they  happen  to  have  no  private  connections  among  that 
branch  of  the  profession,  absolutely  unable  to  get  employ- 
ment. They  are  forbidden  to  undertake  certain  kinds  of 
work,  or  to  do  work  except  on  a  fixed  scale  of  fees,  or  to 
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take  work  ;directly  from  a  client,  or  to  form  partnerships 
with  other  counsel. 

Rules  regulating  the  conduct  of  the  profession  may  be 
viewed  as  they  affect  either  the  profession,  the  client,  or  the 
nation  and  community  at  large.  So  far  as  the  advantage 
to  the  profession  is  concerned,  it  would  seem  that  the  bal- 
ance of  advantage  is  in  favor  of  the  American  system  of 
uniting  barristers  and  attorneys  in  one  body.  The  attorney 
has  a  wider  field,  greater  opportunities  of  distinguishing 
himself,  and  the  satisfaction  of  seeing  the  cause  in  all  its 
stages.  The  junior  finds  it  easier  to  succeed,  even  as  an 
advocate,  and  if  advocacy  is  not  that  for  which  he  is  par- 
ticularly fitted,  he  may  adopt  the  functions  of  a  solicitor. 
The  senior,  or  leader,  may  suffer  some.  He  is  more  dis- 
tracted by  various  calls,  he  does  more  petty  work,  he  finds 
it  less  easy  to  devote  himself  to  a  special  department  of  law, 
he  has  the  responsibility  of  the  entire  conduct  of  the  case, 
which  in  England  is  divided  between  counsel  and  attorney, 
so  that  neither  can  charge  a  miscarriage  on  the  other.  The 
gain  to  the  client  is  still  clearer,  as  it  must  be  admitted  that 
he  is  more  expeditiously  and  effectively  served  where  he 
lias  but  one  person  to  look  to  and  deal  with  throughout. 
Mistakes  and  oversights  are  less  likely  to  occur,  since  the 
advocate  knows  the  facts  better,  and  generally  sees  and 
questions  the  witnesses  before  going  into  court.  The  bene- 
fit to  the  nation,  or  to  the  community,  is  not  so  apparent. 
The  most  important  part  of  the  profession,  politically  con- 
sidered, is  that  which  corresponds  to  the  English  barristers. 
It  is  that  part  which  is  in  direct  contact  with  the  judges, 
which  conducts  the  causes  in  the  courts,  which  cultivates 
oratory,  which  influences  assemblies  and  public  meetings 
outside  of  professional  duty.  In  England,  this  small  body 
can  be  kept  under  strict  control,  it  can  cherish  a  strong 
professional  feeling,  and  may  with  safety  be  allowed  some 
exceptional  privileges.  But  when  the  mass  of  the  whole 
profession  is  entitled  to  these  privileges,  it  is  not  possible  to 
maintain  the  same  supervision,  nor  perhaps  is  the  scientific 
character  of  the  law  as  well  promoted  as  by  a  section  of  the 
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profession  not  distracted  by  an  attorney's  office  work.  The 
relation  between  the  advocate  and  the  judge  is  more  inde- 
pendent than  where  the  fee  depends  on  success,  or  a  share 
or  commission  is  given  to  the  advocate.  A  judge's  corrup- 
tion is  less  likely  to  be  taken  advantage  of,  and  the 
advocate  is  less  likely  to  make  an  attempt  to  undermine 
the  honor  of  the  judge.' 

'  See  article  by  James  Bryce,  in  MacmUlan's  Magazine,  1872. 
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§  26.    Different  designations  applied  to  lawyers. — In 

various  countries,  and  in  different  periods,  tlie  members  of 
the  legal  profession  have  been  designated  by  different  titles, 
sometimes  descriptive  of  their  respective  rank  and  dignity, 
sometimes  applied  because  of  the  different  courts  in  which 
they  have  practiced,  or  the  different  branches  of  the  pro- 
fession which  they  have  pursued.  The  terms  in  most  gen- 
eral use  have  been  advocates,  attorneys  at  law,  barristers, 
counsel  and  counsellors,  lawyers,  proctors,  sergeants  at  law, 
and  solicitors.  It  becomes  necessary  at  the  outset  to  men- 
tion the  leading  distinctions  between  these  different  classes, 
to  point  out  to  some  extent  their  varying  functions,  and  to 
describe  briefly  their  origin.  It  will  then  be  necessary  to 
select  some  generic  term  or  terms,  which,  in  attempting  to 
state  the  law  governing  the  entire  profession,  can  be  used 
in  the  following  chapters  of  the  book  as  including  all  classes 
now  known  to  the  profession,  and  which  will  be  understood 
henceforth  to  comprehend  them  all,  unless  there  is  some- 
thing in  the  text  to  denote  that  the  term  is  used  in  a  more 
limited,  or  in  a  special  or  local  sense.  Occasionally,  in 
the  future  pages  of  the  volume,  it  will  be  necessary  to  state 
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separately  the  law  in  different  countries;  an  attorney  in 
England,  for  instance,  being  a  very  different  person  from  an 
attorney  in  America,  holding  a  very  different  rank,  and  re- 
stricted to  much  more  limited  functions.  But,  in  so  far  as 
as  it  is  possible,  the  law  will  be  stated  generally  as  apply- 
ing to  all  classes,  whenever  such  be  the  case. 

§  27.  Advocate. — The  term  "advocate"  is  derived  from 
the  Latin  advocatus,  which  term  denoted  in  the  old  Eoman 
law  one  who,  in  a  law  suit,  was  called  upon  for  advice  by  a 
party,  and  appeared  with  him  in  court,  yet  without  plead- 
ing for  him,  which  the  patronus  did.  The  term  signified  a 
legal  assistant,  a  legal  adviser,  or  counsel.  Its  general  sig- 
nification was  an  assistant,  a  helper,  or  a  friend.'  The  word 
advocati  afterward  included  patrons,  pleaders,  and  speakers. 

In  the  modern  civil  law,  also,  the  term  seems  to  have  been 
extended  to  those  who  argue  the  causes  of  their  clients,  and 
to  comprehend  the  functions  of  tlie  ancient  patronus;  and 
in  this  sense  an  advocate  has  been  defined  to  be  "an  officer 
of  the  court  learned  in  the  law,  who  is  engaged  by  a  suitor 
to  maintain  or  defend  his  cause."  Advocates,  like  counsel- 
lors, have  the  exclusive  privilege,  in  the  civil  and  ecclesi- 
astical law,  of  addressing  the  court,  either  orally  or  in 
written  pleadings;  and,  in  general,  in  regard  to  duties, 
liabilities,  and  privileges,  the  same  rules  apply  to  advocates 
as  to  counsellors.^ 

Originally,  the  management  of  suits  of  law  was  under- 
taken by  the  patronus  for  his  cliens  as  a  matter  of  duty  aris- 
ing out  of  their  reciprocal  relation.  Afterward  it  became  a 
profession,  and  the  relation,  though  a  peculiarly  confidential 
one  while  it  lasted,  was  but  temporarj^,  ending  with  the 
suit.  The  profession  was  governed  by  very  stringent  rules. 
A  limited  number  only  were  enrolled,  and  allowed  to  prac- 
tice in  the  higher  courts;  one  hundred  and  fifty  before  the 
prsefedus  prsetorio^  fifty  before  the  prsefedus  Augustus,  and  dux 

'  Cic.  pro  Caeo.  chap.  8;  Livy,  lib.  2,  55;  Ibid.  3,  47;  Inst.  1,  2;  Dig.  50, 13. 
'^  Bouv.  Die.  ad  verb. 
'  Dig.  8,  11;  Code,  2,  7. 
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^gypticus,  at  Alexandria.^  The  enrolled  advocates  were 
called  advocati  or  dinarii.  Those  not  enrolled  were  called 
advocati  supernumerarii  or  extraordinarii,  and  were  allowed 
to  practice  in  the  inferior  courts.  From  their  ranks  vacan- 
cies in  the  list  of  ordinarii  were  filled ;  the  latter  were  either 
fiscales,  who  were  appointed  by  the  crown  for  the  manage- 
ment of  suits  in  which  the  imperial  treasury  was  concerned, 
and  who  received  a  salary  from  the  State,  or  privati,  whose 
business  wa,s  confined  to  private  causes. 

The  ordinarii  were  bound  to  lend  their  aid  to  every  one 
applying  to  them,  unless  a  just  ground  existed  for  their 
refusal,  and  they  could  be  compelled  to  undertake  the 
cause  of  a  needy  party.  The  supernumerarii  were  not  thus 
obliged;  but,  having  once  undertaken  a  cause,  were  bound 
to  prosecute  or  defend  it  with  diligence  and  fidelity.  The 
client  was  to  be  defended  against  every  person,  even  the 
emperor,  though  the  fiscales  could  not  undertake  a  cause 
against  the  fisctis  without  a  special  permission,  unless  such 
cause  was  their  own,  or  that  of  their  parents,  children,  or 
ward.^  An  advocate  was  required  to  be  at  least  seventeen 
years  of  age;  he  must  not  be  either  blind  or  deaf;  he  was 
to  be  of  good  repute;  not  convicted  of  any  infamous  act. 
He  could  not  be  advocate  and  judge  in  the  same  cause,  nor 
judge  in  a  suit  in  which  he  had  been  engaged  as  advocate; 
nor,  after  being  appointed  judge,  could  he  practice  as 
advocate,  even  in  another  court,  nor  could  he  be  a  witness 
in  the  cause  in  which  he  was  acting  as  advocate." 

The  Roman  advocate  (after  the  Code)  was  bound  to 
bestow  the  utmost  care  and  attention  upon  the  cause.  He 
was  liable  for  damages  caused  in  any  way  by  his  fault;  he 
was  to  clearly  and  correctly  explain  the  law  to  his  clients, 
and  honestly  warn  them  against  transgression  or  neglect 
thereof;  he  must  frankly  inform  them  of  the  lawfulness  or 
unlawfulness  of  their  cause  of  action,  and  be  careful  not  to 

'  Dig.  8, 13. 

«  Code  2,  6 ;  Ibid.  2,  9 ;  Ibid.  11 ;  Dig.  3,  1. 

'  Dig.  2, 1 ;  Ibid.  3,  1 ;  Code,  2,  6 ;  Ibid.  1.  61 ;  Dig.  22,  5 ;  22  Gluck,  Pand 
p. 161. 
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undertake  a  cause  clearly  unjust,  or  let  himself  be  used  as 
an  instrument  of  chicanery,  malice,  or  other  unlawful  action. 
In  pleading,  he  was  required  to  abstain  from  invectives 
against  the  judge,  the  opposite  party,  or  his  advocate. 
Conscientious  honesty  forbade  his  betraying  secrets  con- 
fided to  him  by  his  client,  or  making  any  improper  use  of 
them.  He  was  to  observe  inviolable  secrecy  in  respect  to 
them,  nor  could  he  be  compelled  as  a  witness  to  divulge 
them.  If  he  violated  these  obligations,  he  was  liable  not 
only  for  damages,  but  also  to  fine,  imprisonment,  suspension, 
or  entire  removal  from  practice,  or  to  still  severer  punish- 
ment where  he  had  been  guilty  of  a  betrayal  of  his  trust 
for  the  benefit  of  the  opposite  party .^ 

Compensation. — By  the  Cincian  law,  A.  u.  c.  549,  advo- 
cates were  proliibited  from  receiving  compensation  for  their 
services.  In  course  of  time  this  became  obsolete.  Clau- 
dius allowed  it,  and  fixed  ten  thousand  sesterces  as  the 
maximum  fee.  Trajan  prohibited  this  fee,  called  honora- 
rium, from  being  paid  before  the  termination  of  the  action. 
This,  too,  was  disregarded,  and  prepayment  had  become 
lawful  in  the  time  of  Justinian.  The  fee  was  regulated  by 
law,  unless  the  advocate  had  made  a  special  agreement 
with  his  client,  when  the  agreement  fixed  the  amount. 
Contingent  fees  were,  however,  prohibited  under  penalty  of 
the  advocate's  forfeiting  his  privilege  of  practicing.  A  con- 
ditional fee,  in  addition  to  the  lawful  charge,  and  depend- 
ing upon  his  gaining  the  cause,  was  also  prohibited.  But 
an  agreement  not  made  until  after  the  conclusion  of  the 
suit  might  be  entered  into.  The  attorney  might  also  re- 
ceive an  annual  salary. 

The  advocate  had  the  right  to  retain  papers  and  instru- 
ments o:  nis  Client  until  payment  of  his  fee.  Should  this 
laii,  ne  could  apply  for  redress  to  the  court  where  the 
cause  was  tried,  by  petition,  a  formal  action  being  unneces- 
sary.''' 

'See  Code,  3,  1;   Ibid.  2,  6;   Dig.  22,5;  Bouv.  Die.  ad  verb.  Adv.;  5 
Gliick,  Pand.  110,  HI ;  Boehmer  Cons,  et  Decis.  tit.  2,  p.  1. 
"  5  Gluck,  Pand.  122,  117,  120 ;  Dig.  50,  13 ;  Code,  2,  6 ;  Dig.  3,  2. 
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Under  the  English  system  the  word  "advocate"  is  virtually 
synonymous  with  the  words  "  counsellor,"  or  "barrister." 
These  all  come  to  the  bar  through  the  inns  of  court. 

In  many  of  the  continental  states  of  Europe,  as  for  the 
most  part  in  the  United  States  of  America,  the  profession 
of  the  advocate  is  found  united  with  the  office  of  attorney, 
solicitor,  and  proctor.  In  England,  as  we  shall  see,  they 
are  kept  distinct.'  There  a  member  of  the  bar,  or  barris- 
ter cannot  either  be  admitted  an  attorney,  or  serve  as  a  clerk 
or  pupil  to  an  attorney, unless  he  is  formally  and  voluntar- 
ily disbarred,  and  this,  even  though  it  was  wholly  from  in- 
advertence that  the  application  to  be  disbarred  was  not 
made  prior  to  the  articles  of  clerkship  being  entered  into ; 
nor  can  a  party,  after  being  duly  admitted  an  attorney,  and 
subsequently'  called  to  the  bar,  be  re-admitted  an  attorney 
unless  he  be  first  formally  and  voluntarily  disbarred.^ 

§  28.  Attorney  at  law. — "An  attorney,"  says  Coke,  "  is 
one  that  is  set  in  the  turn,  stead,  or  place  of  another,"  being 
apparently  so  called  from  the  old  French  word  attournee,  or 
substitute.'  The  term  in  this  sense  includes  any  substitute 
or  agent  who  is  appointed  to  act  for  another.''  An  attorney 
in  fact  is  a  private  or  special  attorney,  appointed  for  some 
particular  or  definite  purpose  not  connected  with  a  proceed- 
ing at  law,  the  formal  authority  by  which  he  is  appointed  be- 
ing called  a  letter,  or  power  of  attorney,^  in  which  is  expressed 
the  particular  act  or  acts  for  which  he  is  appointed.  Such 
a  document  was  called  in  the  civil  law  a  procuration,  and 
the  party  appointed,  the  procurator.'     The  term  "  attorney," 

'  See  Smith  v.  Andrews,  1  Roll.  Abr.  54 ;  Hanley  v.  Boswell,  Ibid.  55 ; 
Box  V.  Barnaby,  Hob.  117 ;  Havdwicke  v.  Chandler,  2  Strange,  1138 ; 
Ex  parte  Bateman,  6  Q.  B.  853 ;  2  Dowl.  &  L.  725 ;  14  Law  J.  N.  S.  Q.  B. 
89;  9  Jur.  132. 

"  Ex  parte  Bateman,  2  Dowl.  &  L.  725;  Ex  parte  W^arner,  7  Jur.  1016. 

=  Co.  Litt.  516. 

■*  Com.  Dig.  Attorney  A. 

*  Story  on  Agency,  chap.  3,  sec.  25;  Co.  Litt.  516,  526. 

'  Hein.  ad  Pandect,  lib.  3,  tit.  3,  ss.  415,  423;  1  Domat,  lib.  1,  tit.  15,  s.  1, 
art.  1. 
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when  used  bj''  itself,  is  generally  used  as  relating  to  an  at- 
torney at  law,  formally  appointed  or  retained  in  an  action 
or  suit  in  court,  answering  in  many  respects  to  the  respon- 
salis  in  real  actions  at  common  law,  or  the  procurator  ad 
litem  of  the  civilians,  the  main  distinction  being  that  these 
were  only  appointed  subsequent  to  the  formal  contestation 
of  the  suit,  when  the  parties  themselves  had  already  ap- 
peared in  person  in  the  court.' 

The  Roman  pragmatici  appear  to  have  been  somewhat 
similar  in  their  position  to  the  English  attorney,  and  the 
procuratores  to  have  answered  to  the  English  barrister.  The 
former  are  described  as  persons  who  assisted  the  advocates 
when  they  were  pleading,  and  helped  them  about  points  of 
law.^  This,  Cicero  says,  they  sometimes  did  for  very  trifling 
fees;  yet  he  at  times  speaks  of  them  as  skilled  in  legal 
affairs,  (m  casuis  juris  peritos)  and  as  assisting  the  Greek 
advocates,  whom  he  designates  as  far  inferior  to  the  Ro- 
man.^ It  appears  that  they  occasionally  addressed  the  court 
as  advocates. 

Blackstone  describes  an  attorney  at  law  as  answering  to 
the  procurator  or  proctor  of  the  civilians  and  canonists, 
and  one  who  is  put  in  the  place,  stead,  or  turn  of  another, 
to  manage  his  matters  of  law.^  But  according  to  Cicero,  as 
we  have  seen,  the  procuratores  seem  to  have  occupied  the 
superior  rank,  and  the  pragmatici  were  the  Roman  attor- 
neys proper,  according  to  the  English  classification. 

In  every  court,  says  Blackstone,  there  must  be  at  least 
three  constituent  parts — the  actor,  reus,  and  judex.  He  then 
defines  each,  and  adds:  "It  is  also  usual  in  the  superior 
courts  to  have  attorneys,  and  advocates  or  counsel,  as  assist- 
ants." 

"An  attorney  at  law  answers  to  the  procurator,  or  proctor 

'  Glanville,  lib.  2,  chap.  1;  3  Blaekst.  Com.  2.5;  Paley  on  Pr.  &  Agent,  20; 
Hein.  Antiq.  lib.  4,  tit.  10,  sec.  2;  Beciier's  Case,  8  Co.  586. 

^  Instruebant  que  caunas  quas  oratores  pronundarant,  tela  subministra- 
bant,  quae  ab  oratore/t  torquerentur.    Proust,  n.  Cio.  de  Orat.  lib.  1-45. 

3  Cic.  de  Orat.  lib  1,  59;  Cic.  Attic.  2,  20;  Ibid.  4,  15;  Cic.  pro  CoBcin,  20; 
Coai.  Dig.  Bac.  Abr.  Attorney. 

*  3  Blaekst.  Com.  25. 
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of  the  civilians  and  canonists ;  and  he  is  one  who  is  put  in 
the  place,  stead,  or  turn  of  another,  to  manage  his  matters  of 
law.  Formerly,  every  suitor  was  obliged  to  appear  in  per- 
son, to  prosecute  or  defend  his  suits,  (according  to  the  old 
Gothic  constitution)  unless  by  special  license  under  the 
king's  letters  of  patent." 

"And,"  proceeds  Blackstone,  "an  idiot  cannot  to  this  day 
appear  by  attorney,  but  in  person;  for  he  hath  not  discre- 
tion to  enable  him  to  appoint  a  proper  substitute ;  and  upon 
his  being  brought  before  the  court  in  so  defenseless  a  con- 
dition, the  judges  are  bound  to  take  care  of  his  interests, 
and  they  shall  admit  the  best  plea  in  his  behalf  that  any 
one  present  can  suggest.' 

"But  as  in  the  Roman  law,  so  with  us,  upon  the  same 
principles  of  convenience,  it  is  now  permitted  in  general, 
by  divers  ancient  statutes,  whereof  the  first  is  Statute  of 
Westminster  3,  chap.  10,  that  attorneys  may  be  made  to 
prosecute  or  defend  any  action  in  the  absence  of  the  parties 
to  the  suit.  These  attorneys  are  now  formed  into  regular 
corps;  they  are  admitted  to  the  execution  of  their  office  by 
the  Superior  Courts  of  Westminster  Hall,  and  are  in  all 
points  officers  of  the  respective  courts  of  which  they  are 
admitted ;  and  as  they  have  many  privileges  on  account  of 
their  attendance  there,  so  they  are  particularly  subject  to 
the  censure  and  animadversion  of  the  judges.  No  man 
can  practice  as  an  attorney  in  any  of  those  courts,  but  such 
as  is  admitted  and  sworn  an  attorney  of  that  particular 
court — an  attorney  of  the  Court  of  King's  Bench  cannot 
practice  in  the  Court  of  Common  Pleas,  nor  vice  versa.  To 
practice  in  the  Court  of  Chancery  it  is  also  necessary  to  be 
admitted  as  a  solicitor  therein." 

An  attorney  at  law  is  "  an  officer  of  a  court  of  record  legally 
qualified  to  prosecute  and  defend  actions  in  courts  of  law  on 
the  retainer  of  clients."  Other  transactions,  about  which  an 
attorney  at  law  is  often  employed,  may  be  performed  by 
educated  and  skilled  persons,  who  are  nevertheless  not 
attorneys  at  law. 

'  Inst.  4,  tit.  10. 
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Attorneys  have  been  said  to  be  either  public  or  private — 
the  former  being  an  attorney  at  law,  and  a  person  who  may 
be  employed  generally  by  any  one  to  prosecute  and  defend 
actions  in  courts  of  law;  the  latter,  attorneys  in  fact.^ 

The  ordinary  business  of  attorneys  and  solicitors  under 
the  English  system  has  extended  to  the  conduct  of  formal 
proceedings  in  civil  and  criminal  cases,  to  attending  the 
courts,  judges,  and  public  officers,  investigating  the  matters 
in  controversy  by  personal  communication  with  the  clients, 
collecting  and  analyzing  the  evidence,  summoning  the  wit- 
nesses, preparing  for  the  trial  or  hearing,  and  taking  the 
necessary  proceedings  after  judgment.^ 

In  modern  times  the  duty  of  the  attorney  (using  the  term 
in  its  special  sense)  is  to  draft  legal  documents,  institute 
suits,  bring  them  to  an  issue  by  proper  pleadings,  and  pre- 
pare the  cases  for  trial. 

Besides  these  things,  it  has  come  within  the  province  of 
attorneys  and  solicitors  of  modern  times  to  draw  and  pre- 
pare agreements,  wills,  deeds,  settlements,  securities,  and 
documents;  to  conduct  negotiations,  procure  and  solicit 
loans,  superintend  the  management  of  and  the  letting,  pur- 
chasing, and  selling  of  property;  to  collect  and  receive 
rents  and  debts,  invest  moneys,  find  securities,  investigate 
titles  to  property,  make  arrangements  between  debtors  and 
creditors;  thus  acting  generally  in  the  character  of  procu- 
rators, negotiators,  conveyancers,  confidential  advisers, 
agents,  stewards,  receivers,  and  collectors.' 

'  "Attorney,"  says  Sir  Edward  Coke,  "is  an  ancient  English  word, 
and  signifiethi  one  that  is  set  in  the  turn,  stead,  or  place  of  another.  The 
warrant  of  the  attorney  at  lawisjpomii  loco  suo  talem  attorriatum  swum 
which  setteth  in  his  turn  or  place  such  a  man  to  be  his  attorney."  (Jao. 
Law  Die.  tit.  Atty.;  Co.  Litt.  513;  3  Blackst.  Com.  *2o.) 

"  Hopklnson  v.  Smith,  7  Moore,  237  ;  1  Bing.  13 ;  Reece  v.  Rigby,  4  Barn. 
&  Aid.  202  ;  Lee  v.  Ayrton,  Peake,  119  ;  Russell  v.  Palmer,  2  Wils.  325 ;  4 
Burr.  2061. 

'  Hutchinson  v.  Gascoigne,  Holt.  N.  P.  507 ;  Adams  v.  Malkin,  3  Camp. 
540;  Hamsont).  Harrison,  2  Esp.  555:;Luxmore  v.  Lethbridge,  5  Barn.  & 
Aid.  898 ;  2  Price,  280  ;  Newcaste  v.  Kindersley,  8  Ves.  303 ;  Edgar  v. 
Hunter,  Holt.  528 ;  Harvey  v.  Mount,  8  Beav.  439 ;  Rex  v.  Gilham,  6  T. 
R.  265;  12  Anne  St.  2,  chap.  16,  sec.  2;  Jolilfe  v.  Hector,  12  Sim.  308; 
White  V.  Lady  Lincoln,  8  Ves.  363 ;    Sugden  Vend.  <fe  Purch.  p.  6, 11th 
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§  29.  A  barrister  is,  under  the  English  S3'stem,a  coun- 
sellor or  advocate  admitted  to  plead  at  the  bar.  He  cannot 
be  an  attorney,  nor  can  an  attorney  be  a  barrister  at  one 
and  the  same  time.  The  barrister  is  a  "counsel"  or  advo- 
cate, in  the  modern  sense.  He  can  argue  the  cause  of  the 
client  in  court,  which  the  English  attorney  cannot. 

As  early  as  the  reign  of  Edward  I,  the  term  was  em- 
ployed to  denote  counsel  below  the  state  and  degree  of 
Serjeant  at  law,  one  degree  corresponding  to  that  of  bache- 
lor and  the  other  to  that  of  doctor  in  the  universities.  The 
barrister  must  go  to  the  bar  through  the  inns  of  court.' 
Coke  says  that  this  degree  was  anciently  preferred  to  that 
of  Serjeant.  Tliey  were  termed  dpprenticii  ad  legem,  or  ad 
barras,  whence  the  term  "barrister."^  The  province  of  the 
barrister,  like  that  of  the  counsel  or  advocate,  is  to  give 
counsel  in  legal  matters,  and  take  charge  as  advocates  of 
the  causes  which  the  attorneys  have  prepared  for  trial. 
The  barrister  is  regarded  in  England  as  the  superior  class 
in  dignity  and  importance,  as  between  barristers  and  attor- 
neys. 

"  Of  advocates,"  says  Blackstone,' "  or,  as  we  generally  call 
them,  counsel,  there  are  two  species  or  degrees — barristers 
and  Serjeants.  The  formSr  are  admitted  after  a  consider- 
able period  of  study,  or  at  least  standing,  in  the  inns  of 
court;*  and  are  in  our  old  books  styled  apprentices,  {appren- 
ticii  ad  legem)  being  looked  upon  as  raerelj^  learners,  and 
not  qualified  to  execute  the  full  oiiice  of  an  advocate  till 
they  were  sixteen  years'  standing,  at  which  time,  according 

ed. ;  Yates  v.  Freokleton,  2  Diug.  623 ;  Willett  v.  Chambers,  Cowp.  814 ; 
Cartuall  v.  How,  4  Barn.  &  C.  345:  Blair  v.  Bromley,  16  Law  J.  N.  S.  185; 
52  Geo.  Ill,  chap.  28;  Craig  v.  Watson,  8  Beav.  427;  Whitehead  v.  Gree- 
tliain,  2  Bing.  464  ;  Green  v.  Dixon,  1  .Tur.  137  ;  Howell  v.  Young,  5  Barn. 
&  C.  259  ;  Hayne  v.  Rhodes,  8  Q.  B.  342 ;  Crowder  v.  Davis,  3  Younge  ct 
J.  433;  Weeks  v.  Argent,  16  Law  J.  Ex.209;  Walsh  t).  Trevannion,  16 
Law  J.  N.  S.  Ch.  330;  Taylor  v.  Blacklow,  3  Bing.  (N.  C.)  235;  3  Scott, 
614;  2  Hodges,  224. 

'  For  a  full  description  of  this  process,  see  Introduction,  ante. 

^  Pearce's  Hist,  of  the  Inns  of  Court,  28;  2  Inst.  214. 

'  3  Blackst.  Com.  26. 

■*  1  Blackst.  Introd.  sec.  1. 
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to  Fortescue,^  they  might  be  called  to  the  state  and  degree 
of  Serjeants, or  servientes  ad  legem.  How  ancient  and  honor- 
able this  state  and  degree  is,  with  the  form,  splendor,  and 
profits  attending  it,  hath  been  so  fully  displayed  by  many 
learned  writers,^  that  it  need  not  be  here  enlarged  on.  I 
shall  only  observe  that  Serjeants  at  law  are  bound  by  a 
solemn  oath^  to  do  their  duty  to  their  clients;  and  that  by 
custom*  the  judges  of  the  courts  of  Westminster  ar6  always 
admitted  into  this  venerable  order  before  they  are  advanced 
to  the  bench ;  the  original  of  which  was  probably  to  qualify 
the  puisne  barons  of  the  exchequer  to  become  justices  of' 
assize,  according  to  the  exigence  of  the  Statute  of  14 
,  Edward  III,  chap.  16.  From  both  these  degrees  some  are 
usually  selected  to  be  his  majesty's  counsel,  learned  in  the 
law,  the  two  principal  of  whom  are  called  his  attorney  and 
solicitor-general.  Tlie  first  king's  counsel  under  the  degree 
of  Serjeant  was  Sir  Francis  Bacon,  who  was  made  so  honoris 
causa,  without  either  patent  or  fee,*  so  that  the  first  of  the 
modern  order  (who  are  now  the  sworn  servants  of  the  crown, 
.with  a  standing  salary)  seems  to  have  been  Sir  Francis 
>  North,  afterwards  lord  keeper  of  the  great  seal  to  King 
'  Charles  11."  These  king's  counsel  answer  in  some  measure 
to  the  advocates  of  the  revenue  (advocati  fisci)  among  the 
Romans,  for  they  must  not  be  employed  in  any  cause 
ai^ainst  the  crown  without  special  license.^  In  this  restric- 
tion they  agree  with  the  advocates  of  the  fisc,'  but  in  the 
imperial  law  the  restriction  was  carried  still  further,  and 

'  De  LL.  chap.  50 ;  Mr.  Serjeant  Manning's  Servians  ad  Legem. 

'  Fortesc.  Ibid ;  10  Rep.  pref.  Dudg.  Grid.  Jurid ;  Tract  of  Sergeant 
Wynne,  1765,  entitled  "  Observations  toaching  the  Antiquity  and  Dignity 
of  the  Degree  of  Sergeant  at  Law." 

3  2  Inst.  214. 

"■  Fortesc.  chap.  50. 

*  See  his  L-  tters,  256. 

*  See  his  Life,  by  Roger  North,  37. 

'  Hence  none  of  the  liing's  counsel  can  publicly  plead  In  court  for  a 
prisoner,  or  a  defendant  in  a  criminal  prosecution,  without  a  license, 
which  is  never  refused,  but  an  expense  of  about  nine  pounds  must  be 
incurred  in  obtaining  it.    (Note  by  Chitty.) 

8  Cod.  2-9,  1. 

A  &  C— 4. 
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rperhaps  was  more  for  the  dignity  of  the  sovereign;  for, 
■eKeepting  some  peculiar  causes,  the  fiscal  advocates  were 
not  permitted  to  be  at  all  concerned  in  private  suits 
between  subject  and  subject/  A  custom  has  of  late  years 
prevailed  of  granting  letters-patent  of  precedence  to  such 
barristers  as  the  crown  thinks  proper  to  honor  with  that 
mark  of  distinction,  whereby  they  are  entitled  to  such  rank 
and  preaudience''  as  are  assigned  in  their  respective  pat- 
ents ;  sometimes  next  after  the  king's  attorney-general,  but 
usually  next  after  his  majesty's  counsel  then  being.  These 
(as  well  as  the  queen's  attorney  and  solicitor-general/  rank 
promiscuously  with  the  king's  counsel,  and  together  with 
them  sit  within  the  bar  of  the  respective  courts;  but  receive 
no  salaries,  and  are  not  sworn,  and  therefore  are  at  liberty 
to  be  retained  in  causes  against  the  crown.  And  all  other 
Serjeants  and  barristers,  indiscriminately,  (except  in  the 
Court  of  Common  Pleas,  where  only  Serjeants  are  admitted) 
may  take  upon  them  the  protection  and  defense  of  any  suit- 
ors, whether  plaintiff  or  defendant,  who  are,  therefore,  called 
their  clients,  like  the  dependents  upon  the  ancient  Roman 
orators.  Those,  indeed,  practiced  gratis  for  honor  merely, 
or  at  most  for  the  sake  of  gaining  influence ;  and  so  like- 
wise it  is  established  with  us,^  that  a  counsel  can  maintain 
no  action  for  his  fees;  which  are  given,  not  as  locatio  vel  con- 
dudio,  but  as  quiddam  honorarium;  not  as  a  salary  or  hire, 
but  as  a  mere  gratuity,  which  a  counsellor  cannot  demand 

'  Cod.  2-7,  13. 

^  "  Preaudience  in  the  eoui'ts  is  reckoned  of  so  much  consequence,"  says 
Blackstone,  in  a  note,  "that  it  may  not  be  amiss  to  subjoin  a  short  table 
of  the  precedence  which  usually  obtains  among  the  practicers:  1.  The 
king's  premier-serjeant,  so  constituted  by  special  patent.  2.  The  king's 
ancient  serjeant,  or  the  eldest  among  the  king's  Serjeants.  3.  The  king's 
advocate-general.  4.  The  king's  attorney-general.  5.  The  king's  solici- 
tor-general. 6.  The  king's  Serjeants.  7.  The  king's  counsel,  with  the 
queen's  attorney  and  solicitor.  8.  Sei-jeants  at  law.  9.  The  recorder  of 
London.  10.  Advocates  of  the  civil  law.  11.  Barristers.  In  the  Ex- 
chequer, now  a  branch  of  the  High  Court,  two  of  the  most  experienced 
barristers,  called  the  post- man  and  the  tub-man,  (from  the  places  in  which 
they  sit)  have  also  a  precedence  in  motions." 

3  Seld.  tit.  Hon.  1,  6,  7. 

<  Davis,  pref.  22;  1  Ch.  Kep.  38. 
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without  doing  wrong  to  his  reputation ;  as  is  also  laid  down 
with  regard  to  advocates  in  the  civil  law,  whose  honorarium 
was  directed  by  a  decree  of  the  senate  not  to  exceed,  in  any 
case,  ten  thousand  sesterces,  or  about  eighty  pounds  of 
English  money.'  And  in  order  to  encourage  due  freedom 
of  speech  in  the  lawful  defense  of  their  clients,  and  at  the 
same  time  to  give  a  check  to  the  unseemly  licentiousness  of 
prQstitute  and  illiberal  men,  (a  few  of  whom  may  sometimes 
insinuate  themselves  even  into  the  most  honorable  profes- 
sions) it  hath  been  holden  that  a  counsel  is  not  answerable 
for  anj'^  matter  by  him  spoken  relative  to  the  cause  in  hand, 
and  suggested  in  his  client's  instructions,  although  it  should 
reflect  upon  the  reputation  of  another,  and  even  prove  abso- 
lutely groundless;  but  if  he  mentions  an  untruth  of  his  own 
invention,  or  even  upon  instructions,  if  it  be  impertinent  to 
the  cause  in  hand,  he  is  then  liable  to  an  action  from  the 
party  injured.^  And  counsel  guilty  of  deceit  or  collusion 
are  punishable  b}'  the  Statute  Westminster  1,  3  Edw.  I, 
chap.  28,  with  imprisonment  for  a  year  and  a  day,  and 
perpetual  silence  in  the  courts — a  punishment  still  some- 
times inflicted  for  gross  misdemeanors  in  practice."^ 

The  text  of  Blackstone  has  been  given  intact,  as  illustrat- 
ing the  condition  of  things  in  England  at  the  time  he  wrote. 
It  now  becomes  necessary  to  point  out  the  modifications 
requisite  to  be  made  in  the  text  before  it  can  be  regarded  as 
a  correct  exposition  of  present  law,  and  to  note  the  changes 
that  have  occurred  since  that  time.  The  degree  of  Serjeant 
was  deprived  of  its  most  profitable,  if  not  most  important, 
advantage,  (exclusive  audience  in  the  Court  of  Common 
Pleas/  by  the  Statute  9  and  10  Vict.,  chap.  54,  which  ex- 

'  Tac.  Ann.  lib.  IL 

'  Brook  V.  Montague,  Cro.  Jae.  90;  see  also,  as  establishing  the  correct- 
ness of  this  position,  Hodgson  v.  Scarlett,  Holt.  N.  P.  621;  1  Barn.  &  Aid. 
232;  1  Saund.  Kep.  130.  The  publication  of  the  counsel's  statement  by  a 
third  party  may,  however,  expose  such  a  third  party  to  an  action.  (Flint 
V.  Pike,  4  Barn.  <fe  C.  473.) 

^  Hughes  V.  Scirace,  2  Atk.  173:  3  Com.  B.  N.  S.  804. 

'  See,  as  to  their  former  privileges,  The  Serjeants'  Case,  8  Scott,  430;  8 
D.  P.  C.  268;  6  Blng.  N.  C.  187,  232. 
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tended  to  all  barristers  the  privileges  of  Serjeants  in  the 
Court  of  Common  Pleas.  The  Serjeants  had  been  limited 
to  fifteen  in  number,  and  had  the  monopoly  of  practice  in 
that  court.  A  bill  was  introduced  into  Parliament  in  the 
year  1755,  for  the  purpose  of  destroying  this  monopolj'-, 
but  it  did  not  pass.  In  1834,  a  warrant  under  the  sign- 
manual  of  the  crown  was  directed  to  the  judges  of  the  Com- 
mon Pleas,  commanding  them  to  open  that  court  to  the  bar 
at  large,  on  the  ground  that  it  would  tend  to  the  general 
dispatch  of  business.  This  order  was  received,  and  the 
court  obeyed.  In  1839,  the  matter  was  brought  before  the 
court  by  the  Serjeants,  when  it  was  decided  that  the  order 
was  illegal,  Tindall,  C.  J.,  declaring  "  tliat  from  time  imme- 
morial the  Serjeants  have  enjoyed  the  exclusive  privilege 
of  practicing,  pleading,  and  audience  in  the  Court  of  Com- 
mon Pleas.  Immemorial  enjoyment  is  the  most  solid  of 
all  titles;  and  we  think  the  warrant  of  the  crown  can  no 
more  deprive  the  serjeaut,  who  holds  an  immemorial  office, 
of  the  benefits  and  privileges  which  belong  to  it,  than  it 
could  alter  the  administration  of  the  law  within  the  court 
itself."^  Afterward,  however,  the  Statute  9  and  10  Vict., 
chap.  54,  as  already  stated,  extended  to  all  barristers  the 
privileges  of  Serjeants  in  the  Court  of  Common  Pleas.  In 
regard  to  preaudience,  by  the  king's  mandate,  December 
14th,  1811,  the  king's  attorney  and  solicitor-general  were 
ordered  to  have  a  place  and  audience  before  the  king's  pre- 
mier-serjeant. 

The  various  statutes  mentioned  by  Blackstone  as  regulat- 
ing attorneys  have  been  consolidated  and  amended  by  the 
Statute  6  and  7  Vict.,  chap.  73.'^  which  prescribes  the  condi- 
tions of  their  admission,  the  time  and  mode  of  their 
preliminary  service  as  a  clerk  under  articles,  and  the  exam- 
inations which  have  to  be  passed  before  they  can  receive 
their  certificate,  a  document  which  entitles  the  holder  to 
admission  in  all  the  courts  of  the  kingdom. 

'  Serjeants'  Case.    See  also  10  Bing.  S71;  Bing.  N.  C.  187,  232,  235. 
2  7  and  8  Viot.  chap.  86;   14  and  15  Vict.  chap.  88.     See  also  23  and  24 
Vict.  chap.  127;  33  and  34  Vict.  chap.  28;  35  and  36  Viet.  chap.  81. 
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The  admission  of  the  judges  of  the  common-law  courts  of 
Westminster  into  the  order  of  Serjeants  before  advancement 
to  the  bench  was  rendered  unnecessary  by  the  English  Ju- 
dicature Act  of  1873. 

The  order  of  preaudience  in  the  courts  is  now:  1.  The 
attorney-general.  2.  The  solicitor-general.  3.  The  regnant 
queen's  premier  Serjeant,  so  constituted  by  special  patent, 
when  appointed.  4.  The  regnant  queen's  ancient  serjeant, 
or  the  eldest  among  the  regnant  queen's  Serjeants,  when 
appointed.  5.  The  regnant  queen's  Serjeants.  6.  The  reg- 
nant queen's  counsel  and  those  barristers  who  have  obtained 
patents  of  precedence,  according  to  the  precedence  assigned 
to  them.  7.  Serjeants  at  law.  8.  The  recorder  of  London. 
9.  Advocates  of  the  civil  law.     10.  Barristers.' 

The  barristers  or  Serjeants  who  have  received  letters-patent 
of  precedence,  and  the  queen  consort's  attorney  and  solicit- 
or-general, when  the  sovereign  is  a  king,  rank  promiscu- 
ously, and,  together  with  the  queen's  counsel,  sit  within  the 
bar  of  the  respective  courts.^ 

For  gross  misdemeanors  in  practice,  on  the  part  of  bar- 
risters, the  course  usually  now  resorted  to  is  for  the  benchers 
of  the  inn  of  court  to  which  the  offender  belongs  to  disbar 
'him.^ 

Students  who  do  not  wish  to  be  called  to  the  bar  may 
obtain  permission  to  practice  under  the  bar.  This  class  of 
practitioners  have  hitherto  been  called  special  pleaders  or 
equity  draftsmen,  according  as  they  prepared  pleadings  in 
the  common  law  or  equity  courts,  or  conveyancers,  if  they 
prepared  deeds.  These  distinctions  are  also  in  general  pre- 
served after  the  call  to  the  bar.  Special  pleaders,  equity 
draftsmen,  and  conveyancers  who  have  taken  out  certificates 
to  practice,  under  the  bar,  and  therefore  are  not  counsel,  may 
recover  their  reasonable  charges  for  business  done  by  them.* 

'  3  Kerr's  Blackst.  Com.  26,  note. 

'^  Ibid.  As  to  the  nature  of  the  inns  of  court,  see  Bex  v.  The  Benchers 
of  Lincoln's  Inn,  4  B.  &  C.  855.  As  to  the  terms  to  be  kept,  and  the  ex- 
aminations, see  the  regulations  issued  by  these  societies.    Ante,  Introd. 

'  Kerr's  Blackst.  Com.  28. 

■*  Poucher  v.  Norman,  3  Barn.  &  C.  744. 
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"Advocates  or  attorneys,"  says  Blackstone,  "that  betray 
the  cause  of  their  client,  or,  being  retained,^  neglect  to  appear 
at  the  trial,  by  which  the  cause  miscarries,  are  liable  to  an 
action  on  the  case  for  a  reparation  to  their  injured  client." 
Blackstone  cites  Finch  as  authority  for  this  position;  but 
Finch  does  not  sustain  him  to  the  full  extent.  Finch  sim- 
ply lays  down  the  law  in  the  case  of  an  attorney  for  the 
tenant  in  a  real  action  making  default;  and  F.  N.  B.  96, 
which  is  his  authority,  goes  no  further.  As  the  advocate 
can  maintain  no  action  for  his  fees,  there  would  be  some 
hardship  in  exposing  him  to  an  action  for  what  his  client 
might  consider  want  of  proper  zeal,  industry,  or  knowledge 
in  the  conduct  of  his  cause.  In  two  cases  at  nisiprius,  Lord 
Kenyon  held  such  actions  not  maintainable.^ 

In  the  United  States  there  is  no  distinction  between  at- 
torneys and  advocates.  The  same  persons  fulfill  the  duties 
of  both.  Hence,  no  difference  is  made  between  their  rights 
to  recover  compensation  for  services  in  the  one  capacity  or 
the  other.  The  attorney  is  liable  for  want  of  ordinary  care 
and  skill.  When  he  disobeys  the  lawful  instructions  of 
his  client,  and  a  loss  ensues,  for  that  loss  he  is  responsible. 
But  a  client  has  no  right  to  control  his  attorney  in  the  due 
and  orderly  conduct  of  a  suit;  and  it  is  his  duty  to  do  what 
the  court  would  order  to  be  done,  though  his  client  in- 
struct him  otherwise.^ 

Barristers  cannot  serve  as  articled  clerks,  for  the  purpose  of 
being  admitted  as  attorneys,  without  being  disbarred.*  The 
courts  cannot  interfere  in  questions  as  to  their  retainers.^ 

'  T^.  183;  3  Blackst.  Com.  165. 

^  3  Blackst.  Com.  165,  note  by  Coleridg-e;  Fell  v.  Brown,  Peake,  96,  131; 
Turner  v.  Phillips,  Ibid.  122-166. 

'  3  Blackst.  Com.  165,  note  by  Sharswood;  Gilbert  v.  Williams,  8  Mass. 
57;  Holmes  v.  Peck,  1  R.  I.  245;  Cox  v.  Sullivan,  7  Ga.  144;  Cox  v.  Liv- 
ingston, 2  Watts  <fc  Sargent,  103;  Wilcox  v.  Plummer,  4  Peters,  172;  Anon. 
1  Wend.  108. 

■•  In  re  Bateman,  6  Q.  B.  863;  9  Jur.  29;  14  Law  J.  Q.  B.  89.  See  as  to 
barristers  practicing  in  various  courts,  15  and  16  Vict.,  chap.  54,  sec.  10; 
20  and  21  Ibid.,  chap.  77,  sec.  45;  chap.  85,  sec.  15;  21  and  22  Ibid.,  chap. 
93;  22  and  23  Ibid.,  chap.  6. 

*  Baylis  v.  Grout,  2  Mylne  &  K.  316;  Ex  parte  Elsee,  1  Montague,  69; 
Taylor  v.  Clarke,  13  I.  R.  C.  L.  571. 


§    29  DEFINITIONS   AND    CLASSIFICATIONS.  55 

A  barrister,  by  accepting  a  brief  in  the  usual  way,  un- 
dertakes a  duty,  but  does  not  enter  into  any  contract,  ex- 
press or  implied.  No  action  lies  against  him  when  em- 
ployed to  conduct  a  cause  at  nisi  prius,  if  he  enters  into  a 
compromise  and  withdraws  a  juror,  even  though  contrary 
to  his  client's  instructions,  provided  it  is  done  bona  fide. 
The  conduct  aiid  control  of  the  cause  are  ^eft  to  him.  But 
he  has  not,  by  virtue  of  his  retainer,  any  power  over  mat- 
ters collateral.  The  barrister,  acting  in  good  faith,  and 
with  a  single  view  to  the  interests  of  his  client,  is  not  re- 
sponsible for  mistake,  error,  or  indiscretion  of  judgment. 
But  a  barrister  may  be  responsible  on  an  express  agree- 
ment, or  if  he  acts  toward  his  client  with  fraud,  malice,  or 
treachery.^ 

An  action  will  not  lie  against  a  barrister  for  words  spoken 
by  him  as  counsel  in  a  cause  pertinent  to  the  matter  in 
issue.  But  although  counsel,  in  the  discharge  of  their 
duty,  are  privileged  to  utter  matter  injurious  to  individ- 
uals, the  subsequent  publication  of  such  matter  is  unlaw- 
ful.^ A  party  in  a  matter  in  court  had  kept  a  sum  of 
money  which,  by  his  contract,  he  ought  not  to  have  kept; 
counsel,  in  reference  to  this  matter,  used  the  language: 
"  This  gentleman  has  defrauded  us."  The  words  were  held 
not  actionable,'  and  not  irrelevant  to  the  matter  before  the 
court.  A  barrister  may  be  punished  for  contempt  of 
court,  even  for  language  professedlj''  used  in  the  discharge 
of  his  functions  as  advocate;  as  where,  on  a  trial  for  fel- 
on}', the  counsel  for  the  prisoner,  whose  mode  of  conduct- 
ing the  case  had  been  remarked  upon  by  the  foreman  of 
the  jury,  in  his  address  to  the  jury  uttered  words  which 
reflected  upon  the  foreman,  and  being  required  by  the 
judge  to  withdraw  them,  refused,  and  was  thereupon  ad- 
judged guilty  of  contempt,  and  fined;    upon  motion  for  a 

'  Swinfen  v.  Chelmsford,  5  Hurl.  &  N.  890;  29  Law  J.  Exch.  382;  6  Jur. 
N.  S.  1035;  8  Week.  R.  5i5;  2  L.  T.  N.  S.  406. 

^  Hodgson  V.  Scarlett,  1  Barn.  &  Aid.  232;  Flint  v.  Pike,  6  Dowl.  &  R. 
528;  4  Barn.  &  C.  473. 

"  Needam  v.  Dowling,  15  Law  J.  Common  Pleas,  9. 
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certiorari  to  remove  the  order,  it  was  held,  that  as  the 
words  used  might  have  been,  and  were  by  the  judge  ad- 
judged to  have  been,  used  to  insult  the  juror,  there  was  no 
excess  of  jurisdiction,  and  the  appellate  court  could  not  in- 
terfere.^ 

No  action  lies  against  a  barrister  for  misconduct  in  the 
management  of  a  cause,  nor  to  recover  a  fee  given  to  him 
to  argue  a  cause  which  he  did  not  attend;^  nor  for  negli- 
gence in  not  attending  a  trial.^  A  barrister  is  privileged 
from  arrest  (like  others  of  the  profession)  whilst  in  attend- 
ance on  the  courts,  and  therefore  will  be  discharged  if  ar- 
rested on  the  circuit,*  and  returning  from  court.^  Advo- 
cates conducting  causes  cannot  be  examined  as  witnesses 
therein,  nor  can  they  be  heard  in  their  own  cases  after 
their  own  counsel  have  addressed  the  court,^ 

The  court  will  not  enforce  by  attachment  an  agreement  of 
compromise,  made  by  counsel  on  behalf  of  his  client,  if  it  is 
at  all  doubtful  whether  the  client  is  bound  to  perform  the 
agreement,  nor  will  a  court  of  equity  enforce  such  a  com- 
promise by  a  specific  performance.^  But  where  there  had 
been  a  conference  between  a  party  to  an  action  and  his 
counsel  and  attorney,  as  to  the  terms  of  compromising  such 
action,  and  there  was  evidence  that  the  client  had  author- 
ized his  counsel  to  do  the  best  for  him  he  could,  and  the 
counsel  afterward  settled  such  action  in  court  whilst  the 
client  was  actually  present,  the  court  refused  to  set  aside  the 
order  of  7iisi  prius  made  according  to  the  terras  of  such  set- 

'  Ex  parte  Pater,  5  Best  &  Smith,  299.  9  Cox  C.  C.  544;  10  Jur.  N .  S. 
972;  33  Law  J.  M.  C.  142;  10  L.  T.  N.  S.  376. 

^  Fell  V.  Brown,  Peake,  96,  122;  Turner  v.  Phillips,  Peake,  122. 

5  Mulligan  v.  MuDonough,  2  L.  T.  N.  S.  136;  5  Irish  Jur.  N.  S.  101. 

*  In  re  Hippesley,  1  H.  Black.  6-36;  In  re  Oxfordshire,  2  Car.  ct  K.  200 
In  re  Kent,  2  Oar.  &  K.  197,  15  Law  J.  Q.  B.  268. 

5  Luntly  V.  Nathaniel,  2  D.  P.  C.  51;  1  Cromp.  &■  M.  579;  Newton  v. 
Harland,  8  Scott,  70;  Rubenstein  v. ,  10 1.  C.  L.  R.  386. 

'  Dunn  V.  Packwood,  1  B.  C.  R.  312;  11  Jur.  242;  Stones  r.  Bacon,  4  Dowl. 
&  L.  393;  1  B.  C.  R.  248;  11  Jur.  44;  16  Law  J.  Q.  B.  32;  Newton  !'.  Chap- 
lin, 10  Com.  B.  356;  14  Jur.  1121;  19  Law  J.  Com.  P.  374;  but  see  Nichol- 
son V.  Styles,  2  Ex.  213;  12  Jur.  681;  17  Law  J.  Ex.  229. 

'  Swinfen  v.  Swinfen,  1  Com.  B.  N.  S.  364;  3  Jur.  N.  S.  85;  26  Law  J. 
Com.  P.  97;  2  DeGex  &  J.  381;  4  Jur.  N.  S.  774;  27  Law  J.  Ch.  491. 
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tlement,  notwithstanding  the  client  made  an  affidavit  that 
the  action  was  settled  without  his  autiiority,  and  that,  al- 
though present  in  court,  he  did  not  understand  what  was 
going  on.^  Where  a  jury  had  given  excessive  damages, 
and  the  court  was  reluctant  to  interfere  to  set  aside  the  ver- 
dict, but  recommended  a  compromise,  counsel  had  author- 
ity to  consent  to  such  a  compromise  in  the  absence  of  their 
clients,  such  consent  being  considered  within  their  ordi- 
nary authority.^ 

It  is  within  the  general  authority  of  counsel  retained  to 
conduct  a  cause,  to  consent  to  the  withdrawal  of  a  juror, 
and  the  compromise,  being  within  the  counsel's  apparent 
authority,  is  binding  on  tlie  client,  notwithstanding  he  may 
have  dissented,  unless  his  dissent  was  brought  to  the  knowl- 
edge of  the  opposite  party  at  the  time.' 

When  a  part}'  appears  in  court  by  counsel,  and  the  case 
is  on,  and  the  counsel  has  been  fully  seized  of  it,  his  author- 
ity cannot  be  revoked  by  his  client,  so  as  to  give  the  client 
a  right  himself  to  address  the  court.  But  if  counsel  is  not 
so  seized,  as  where,  upon  a  motion,  the  hearing  has  pro- 
ceeded no  further  than  the  reading  of  affidavits,  and  the 
counsel  has  addressed  no  arguments  to  the  court,  he  may, 
at  the  instance  of  his  client,  be  permitted  to  withdraw,  and 
the  client  himself  may  be  heard.*  A  statement  made  by 
counsel,  upon  his  address  to  the  jury,  but  in  the  hearing  of 
his  client,  is  binding  on  the  client,  if  he  makes  no  objec- 
tion.^ When  a  party  appears  by  counsel  before  the  court 
or  a  judge  at  chambers,  in  any  stage  of  a  cause,  and  counsel 
makes  an  admission  of  a  fact,  though  unsupported  by  affi- 
davit, the  court  will  regard  such  statement  as  presumably 
true,  and  will  admit  it  in  evidence  when  offered  by  the 

'  Chambers  v.  Mason,  5  Com.  B.  N.  S.  59;  5  Jur.  N.  S.  148;  28  Law  J. 
Com.  P.  10. 

^  Thomas  v.  Harris,  27  Law  J.  Ex.  353. 

=  Strauss  v.  Francis,  1  Law  R.  Q.  B.  379;  12  Jur.  N.  S.  48G;  35  Law  .1.  Q. 
B.  133;  14  Week.  R.  634;  14  L.  T.  N.  S.  322;  Lynch  v.  Coel,  13  Week.  R.  846; 
12  L.  T.  N.  S.  548. 

1  Reg.  V.  Maybury,  11  L.  T.  N.  S.  566. 

5  Colledge  v.  Horn,  3  Bing.  119;  10  Moore,  431. 
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other  side.  Statements  of  counsel  will  be  received,  when 
made  in  the  discharge  of  their  functions  as  counsel,  and  are 
relevant  to  the  matter  at  issue,  and  especially  when  made 
for  the  purpose  of  influencing  the  judge  to  take  a  step  in 
favor  of  their  clients.' 

The  English  attorney  has  no  implied  authority  to  bind 
his  client  by  an  undertaking  to  a  barrister  that  the  client 
will  pay  him,  if  he  receipts,  for  the  purpose  of  fees,  then 
due;  nor  will  a  subsequent  receipt  out  of  court,  by  the  cli- 
ent of  taxed  costs,  which  include  those  fees,  make  him  liable 
to  the  barrister,  without  more,  for  money  had  and  received.^ 
A  promise  made  by  a  client  to  pay  money  to  a  counsel  for 
his  advocacy,  whether  made  before  or  during  or  after  the 
litigation,  has  no  binding  effect,  the  relation  of  counsel  and 
client  rendering  the  parties  mutually  incapable  of  making 
any  contract  of  hiring  and  service  concerning  advocacy  in 
litigation.^ 

Thus,  a  conveyance  of  a  large  estate  by  a  client  to  a  bar- 
rister, who  had  been  successfully  engaged  for  her  in  recover- 
ing the  estate,  in  consideration  of  his  services,  was  set  aside 
for  undue  influence.  It  was  held  that  such  a  deed  could 
not  be  supported,  either  on  a  previous  contract  to  pay  her 
£20,000,  or  as  executed  in  performance  of  a  moral  obligation.^ 

§  30.  A  "counsel"  is  an  advocate  associated  in  the 
management  of  a  particular  cause,  or  one  who  acts  as  a 
legal  adviser  in  reference  to  any  matter  requiring  legal 
knowledge  and  judgment.^  In  the  Supreme  Court  of  the 
United  States,  the  two  degrees  of  attorney  and  counsel  were 
at  first  kept  separate,  and  no  person  permitted  to  practice 
in  both  capacities. 

'  Haller  v.  Vi^orman,  9  Week.  R.  348;  3  L.  T.  N.  S.  741. 

=  See  O'Brien  v.  Cantwell,  12  I.  Chancery  R.  221. 

'  Kennedy  v.  Brown,  13  Cora.  B.  N.  S.  677;  9  Jur.  N.  S.  119;  32  Law.  J. 
C.  P.  137;  1].W.  R.  281;  7  L.  T.  N.  S.  626. 

■*  Brown  v.  Kennedy,  33  Beav.  133;  9  Jur.  N.  S.  1163;  33  Law  J.  Ch.  71; 
9  L.  T.  N.  S.  302.  Affirmed  on  appeal,  10  Jur.  N.  S.  141;  33  Law  J.  Ch.  342; 
12  Week.  R.  360;  9  L.  T.  N.  S.  736. 

^  Bouv.  Die. 
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It  is  the  duty  of  counsel  to  draft  or  review  and  correct 
the  special  pleadings;  to  manage  the  cause  on  trial,  and 
during  the  whole  course  of  the  suit  to  apply  established 
priciples  of  law  to  the  exigencies  of  the  case.' 

In  the  United  States,  as  a  general  rule,  the  same  person 
may,  and  often  does,  perform  the  duties  of  both  attorney 
and  counsellor.  In  the  Supreme  Court  of  the  United  States 
one  may  now  be  admitted  as  attorney  and  counsellor. 

In  England,  the  term  "counsel"  is  applied  to  the  bar- 
risters. 

§  31.  A  lawyer  is  one  skilled  in  the  law;  one  whose  pro- 
fession is  to  give  advice  and  assistance  in  legal  matters,  and 
to  prosecute  and  defend  in  courts  the  causes  of  those  who 
may  employ  him  for  the  purpose.  This  designation  com- 
prehends the  several  classes  known  as  attorneys,  solicitors, 
proctors,  counsellors,  barristers,  and  advocates,  who,  with 
various  privileges,  and  in  different  capacities,  give  aid  in 
expounding,  applying,  and  enforcing  the  law,  or  in  the  pre- 
paration of  legal  documents.^ 

§  32.  Proctor. — The  term  "proctor"  is  a  special  term, 
applied  to  legal  practitioners  in  the  admiralty  and  ecclesi- 
astical courts.  It  appears  to  be  a  contraction  of  the  Latin 
procurator. 

§  33.  The  ofiSce  of  serjeant  at  law. — On  November 
2nd,  1875,  the  time  of  the  coming  into  operation  of  the  Su- 
preme Court  of  Judicature  Act  in  England,  the  institution 
and  office  of  serjeant  at  law  virtually  came  to  an  end.  For 
centuries,  the  office  had  been  one  of  great  importance. 
Much  is  said  of  its  dignity  in  the  reigns  of  Henry  VII  and 
Henry  VIII.  The  honor  it  conferred  upon  a  few  it  was  the 
custom  to  appoint  was  one  of  distinction,  and  carried  with 

'  1  Kent  Com.  307.  But  an  attorney  might  have  his  name  struck  off  the 
roll  of  attorneys,  and  placed  on  the  list  of  counsellors.  (Hallowell's 
Case,  3  Dall.  410.) 

^  T.  M.  Cooley,  LL.  D.;  New  Am.  Encyc.  1875,  ad  verb. 
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it  exclusive  privileges.  It  was  created  by  the  king's  writ, 
and  the  call  was  accompanied  with  solemnities  and  cere- 
monies. 

It  is  said  that  the  order  flourished  before  the  Conquest. 
Men  who  had  studied  the  laws  in  Normandy  came  to  Eng- 
land with  the  king,  and  thus  obtained  a  writ  to  the  degree 
by  the  advice  of  his  council.  They  administered  the  law 
generally  in  counties,  and  the  king  had  Serjeants  in  every 
county,  to  prosecute  pleas  of  the  crown.  Serjeants  are  men- 
tioned in  the  Year  Books  as.  early  as  Edward  I,  and  by 
Bracton,  and  in  the  "  Mirror  of  Justice."  In  the  superior 
courts  of  Normandy,  litigants  themselves  were  allowed  to 
plead  by  their  "contours";  but  on  the  introduction  of  the 
Norman  system  into  the  Superior  Court  of  England,  parties 
were  not  allowed  to  conduct  their  own  causes,  but  were 
compelled  to  engage  persons  conversant  with  the  law  to 
conduct  their  suits.^  These  officers  were  termed  "  countors," 
and  the  amount  of  fees  received  by  them  seems  to  have  in- 
duced the  conversion  of  the  office  into  serjeanty,  which  was 
effected  by  royal  mandate,  in  respect  of  Serjeants  practicing 
in  Aula  Regia,  otherwise  the  Court  of  Common  Pleas,  and 
by  letters-patent  in  respect  of  those  practicing  in  Dublin. 
They  were  called  narratores,  counters,  or  conteors,  because  the 
count  or  declaration  comprehended  the  substance  of  the 
original  writ  and  the  foundation  of  the  suit. 

Serjeants  were  recognized  by  name  and  office  in  the  Stat- 
ute of  Westminster.  The  judges  of  the  courts  of  law,  by 
custom,  and  in  order  to  enable  them  to  hold  assizes,  must 
have  been  of  the  rank  of  Serjeants.  The  Serjeant's  duty 
originally  was  to  frame  the  pleadings  in  each  cause,  for 
which  he  was  responsible  for  deceit,  or  interruption  of  the 
due  course  of  justice;  hence  the  ancient  rule  of  the  Ser- 
jeant's hand  being  put  to  all  pleas.  Their  oath,  according 
to  Lord  Coke,  consisted  of  six  parts:  "1.  That  he  shall 
well  and  truly  serve  the  king  and  his  people,  as  one  of  the 
king's  Serjeants  at  law.     2.  That  he  shall  truly  counsel  the 

'  London  Law  Mag.  and  Rev.;  3  Am.  Law  Record,  257. 
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king  in  his  matters  when  he  shall  be  called.  3.  And  duly 
and  truly  minister  the  king's  matters  '  after  the  course  of 
the  law  to  his  conning.'  4.  He  shall  take  no  wages  or  fee 
of  any  man  for  any  matters  where  the  king  is  party  against 
tlie  king.  5.  He  shall,  as  duly  as  hastily,  speed  such  mat- 
ters as  any  man  shall  have  to  do  against  the  king  in  the 
law,  as  he  may  lawfully  do  without  delay,  or  tarrying  the 
party  of  his  lawful  process  in  that  belongeth  to  him.  6. 
He  shall  be  attendant  on  the  king's  matters  when  he  shall 
be  called  thereto." 

The  distinction  between  a  serjeant  and  an  ordinary  ad- 
vocate was  that  Serjeants  were  sworn  not  to  attend  to  the 
behests  of  the  crown  alone,  but  to  serve  the  king's  people 
against  the  king,  while  apprentices  were  called  for  no  par- 
ticular object,  and  were  not  sworn.  Tliey  had  exclusive 
right  of  practice  in  one  particular  court,  and  their  services 
were  always  brought  into  requisition  in  the  leading  and 
■  better  class  of  business  in  the  profession.  Though  not  by 
the  oath  were  they  bound  to  serve  the  king,  yet  in  several 
instances  Parliament  compelled  them  to  defend  the  throne, 
and  also  called  upon  them  to  attend  at  the  trial  of  petitions 
in  the  House.  They  were  exempt  from  knighthood,  which 
by  the  common  law  of  the  period,  was  imposed  upon  per- 
sons having  a  pecuniary  standard,  and  was  considered  by 
many  more  a  burden  than  an  honor.  In  the  reign  of 
Henry  VI,  a  serjeant,  having  refused  to  appear  to  receive 
the  order  of  knighthood,  pleaded  his  privilege,  which  was 
accepted.  No  Serjeants  were  knights  till  the  latter  part  of 
the  reign  of  Henry  VIII.  Serjeants  had  also  an  exclusive 
right  of  practicing  in  the  Marshalsea  Court,  a  court  for  the 
trial  of  causes  for  the  recovery  of  small  debts,  abolished  by 
County  Courts  Act;  but  this  right  was  taken  away  by  sta- 
tute in  the  reign  of  Henry  VIII.  They  were  exempt  from 
being  empaneled  at  the  grand  assize.' 

They  signed  pleas,  and  were  frequently  consulted  by  the 
judges  on  points  of  law,  and  were  eligible  to  sit  as  judges  at 

'  London  Law  Mag.  and  Rev.;  3  Am.  Law  Record,  234. 
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assize.  The  appointment  was  alwaj's  considered  one  of 
rank  and  distinction.  Out  of  the  ordinary  Serjeants  at  law 
the  king  appears  to  have  appointed  his  own,  called  "  king's 
Serjeants,"  and  in  the  reign  of  Edward  I  these  Serjeants  had 
pensions  assigned  them  for  their  services,  out  of  the  ex- 
chequer, and  afterward  it  is  recorded  that  they  received 
twenty  pounds  a  year  for  attending  to  the  business  of  the 
king. 

The  last  of  the  queen's  ancient  Serjeants  died  in  1866. 
Since  then,  the  offices  of  the  queen's  chief  or  first  serjeant, 
the  queen's  ancientest  serjeant,  and  the  queen's  serjeant 
have  been  vacant.  The  Supreme  Court  of  Judicature  Act 
of  1873,  by  section  8,  provides  that  "  henceforth  no  person 
appointed  a  judge  should  be  required  to  take  or  have  taken 
the  degree  of  serjeant  at  law." 

In  Ireland,  the  crown  appoints  three  barristers  to  the 
rank  of  Serjeants,  who  take  precedence  of  the  queen's 
counsel,  except  the  attorney-general  and  solicitor-general. 
It  is  a  patent  office,  to  which  a  small  salary  is  attached. 
They  are  crown  officers,  and  included  in  the  commission. 
They  never  had  the  exclusive  right  to  practice  in  the  Court 
of  Common  Pleas  in  Dublin.  The  office  there  dates  from 
1326.' 

§  34.  Solicitor. — The  term  "  solicitor "  appears  to  be 
derived  from  the  Latin  solicitare,  and  in  English  practice 
has  been  applied  to  a  person  practicing  in  the  courts  of 
equity;  one  whose  business  is  to  be  employed  in  the  care 
and  management  of  matters  and  suits  in  chancery.  It  is 
also  the  term  usually  applied  in  England  to  an  attorney  in 
proceedings  before  Parliament,  the  Court  of  Privy  Council, 
and  generally  in  proceedings  unconnected  with  the  courts 
of  common  law.  The  term  does  not  appear  in  very  ancient 
statutes.  It  was  first  used  in  the  Statute  3  Jac.  I,  chap.  7, 
since  which  it  has  been  used  in  nearly  all  the  subsequent 
statutes  relative'  to  attorneys. 

'  London  Law  Magazine  and  Review;  3  Am.  Law  Record,  270.  See  also 
ante,  Introd.,  and  ante,  sec.  29. 
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The  apparent  etymology  of  the  words  sanctions  the  mean- 
ing a  person  taking  care  of,  prosecuting,  or  superintending 
the  affairs  of  others,  more  particularly  matters  in  litigation. 
The  vocation  of  common  solicitors — or  persons  well  practiced 
in  suing  out  process,  soliciting  causes,  and  managing  the 
evidence,  and  subordinate  to  and  distinct  from  the  office  of 
attorney — seems,  long  previously  to  the  English  statutes  in 
regard  to  attorneys,  to  have  been  known  and  recognized 
in  the  common-law  courts.^  But  in  modern  times  the 
term  "  attorney "  has  been  made  use  of  in  common-law 
proceedings,  and  that  of  "  solicitor  "  in  the  equity  courts. 
The  solicitor  is  in  equity  what  the  attorney  is  at  common 
law. 

Under  the  recent  English  Supreme  Court  of  Judicature 
Acts  of  1873  and  1875,'^  all  persons  admitted  as  solicitors, 
attorneys  or  proctors,  empowered  to  practice  in  any  court, 
the  jurisdiction  of  which  is  by  these  acts  transferred  to  the 
High  Court  of  Justice,  or  the  Court  of  Appeal  created  by 
the  acts,  are  to  be  called  "solicitors  of  the  Supreme  Court," 
and  are  entitled  to  the  same  privileges,  and  subject  to  the 
same  obligations,  so  far  as  circumstances  permit,  as  if  the 
acts  had  not  been  passed;  and  all  persons  who  would  have 
been  entitled  to  be  admitted  as  solicitors,  attorneys,  or  proc- 
tors, or  empowered  to  practice  in  the  other  courts,  are 
entitled  to  be  admitted,  and  to  be  called  solicitors  of  the 
Supreme  Court,  and  are  admitted  by  the  master  of  the  rolls, 
and  are  entitled  as  such  solicitors,  as  before  mentioned. 
They  are  officers  of  the  Supreme  Court;  and  that  court,  and 
the  High  Court  of  Justice,  and  the  Court  of  Appeal,  respect- 
ively, or  any  division  or  judge  thereof,  may  exercise  the 
same  jurisdiction  over  them  as  any  one  of  the  superior 
courts  of  law  or  equity  might  have  done  before. 

The  registrar  of  attorneys  and  solicitors  in  England  is 
called  the  "registrar  of  solicitors";  and  the  lord  chief  justice 

'  55  Geo.  Ill,  chap.  184;  Sch.  part  1,  tit.  Admission;  see  term  "  solicit," 
in  6  and  7  Viot.,  chap.  73,  sees.  2,  27;  RoUes  v.  Germine,  Cro.  Eliz.  459;  3 
Jac.  1,  chap.  7;  Thursby  v.  Warren,  Cro.  Car.  160. 

^  36  and  37  Viot.,  chap.  66,  see.  87;  38  and  39  Vict.,  chap.  77,  sec.  14. 
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of  England,  the  master  of  the  rolls,  and  lord  chief  justice 
of  the  Court  of  Common  Pleas,  and  the  lord  chief  baron, 
or  any  two  of  them,  may,  from  time  to  time,  by  regulations, 
adopt  any  enactments  relating  to  attorneys,  and  any  decla- 
ration, certificate,  or  form  required  under  those  enactments 
to  the  solicitors  of  the  Supreme  Court. 

§  35.  Use  of  terms  in  this  work. — In  the  following 
pages  the  author  has  discovered  the  necessity  of  selecting 
and  adopting  some  general  terra,  that  will  apply  to  all 
members  of  the  legal  profession,  and  tliat  will  be  understood 
to  so  appl.y,  whenever  the  law  relative  to  the  profession  is 
discussed,  without  reference  or  restriction  to  any  particu- 
lar class  or  branch  of  it.  As  has  been  seen,  the  term -"bar- 
rister'' is  an  English  name  for  a  particular  branch  of  the 
profession,  and  includes  only  those  practicing  at  the  bar, 
or  who  try  causes,  as  distinguished  from  the  English  attor- 
neys and  solicitors,  who  do  not.  The  term  "  advocate  "  is  a 
term  of  similar  import,  and  has  therefore  been  rejected  as  a 
generic  term.  The  term  "solicitor"  has  in  modern  times, 
in  England,  been  applied  to  the  class  who  fulfill  in  the 
courts  of  equity,  and  in  chancery  proceedings  generally, the 
same  duties  as  the  English  attorney  does  in  the  courts  of 
common  law.  Its  meaning  is,  therefore,  limited,  and  it 
cannot  properly  be  applied  to  the  entire  body  of  lawyers. 
"Counsel"  or  "counsellor"  has, in  England, much  the  same 
signification  as  "barrister."  The  words  "serjeant,"  "proc- 
tor," "procurator,"  etc.,  are  obviously  words  of  still  less 
scope,  and  manifestly  out  of  the  question.  To  coin  a  word 
would  probably  not  be  acceptable  to  the  profession.  To 
make  use  of  a  paraphrase  is  a  cumbrous  mode  of  expres- 
sion, giving  additional  labor  to  an  author,  and  inconven- 
ience to  the  reader.  In  this  predicament — one  which  well 
illustrates  the  oft-lamented  poverty  of  the  English  language 
as  regards  technical  and  precise  terms — the  choice  seemed 
to  be  narrowed  down  to  the  selection  of  one  of  the  two 
terms,  "  lawyer "  or  "  attorney  at  law."  Tq  each  of  these 
there  are   objections,  but   they  are    of  less  inherent    im- 
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portance  than  the  objections  to  the  other  terms  mentioned. 

Against  the  phrase  "  attornej'  at  law"  it  may  be  said 
that  in  England,  though  not  generally  in  the  United 
States  of  America,  the  term  "attorney"  has  been  used  in 
contradistinction  to  their  brethren  of  the  same  grade  in  the 
courts  of  equity — the  solicitors.  It  may  also  be  said,  it  has 
been  used  in  contradistinction  to  the  orders  of  the  pro- 
fession higher  than  either  the  attorneys  or  solicitors,  viz., 
the  barristers  and  Serjeants.  Both  of  these  propositions 
are  true.  To  use  the  term  "attornej''"  alone  may  be  open 
to  the  further  objection  that  it  might  include  attorneys  in 
fact;  but  this  last  is  not  thought  a  serious  obstacle,  as  it 
will  not  be  deemed  a  violent  presumption  that  the  reader 
will  exclude  attorneys  in  fact  from  his  mind  in  a  work 
wholly  occupied  with  the  law  relative  to  members  of  the 
legal  profession. 

Without  reference  to  custom  or  fashion,  perhaps  the  term 
"lawyer"  would  be  the  most  comprehensive,  and  etymologi- 
cally  the  most  correct  of  any;  but  here  steps  in  the  very 
comprehensiveness  of  the  term  as  an  objection;  for  lawyers 
are  often  judges,  or,  to  transpose  the  phrase,  it  is  very  often 
that  judges  are  lawyers;  and  it  is  not  of  the  law  governing 
the  judiciary  that  we  desire  to  speak.  Besides,  while  a 
layman  generally  speaks  of  a  member  of  the  bar  as  a  law- 
yer, the  latter  generally  prefers,  for  some  reason,  or  from 
force  of  habit,  or  custom  without  a  reason,  to  style  himself, 
in  America,  an  attorney,  or  counsellor  at  law,  or  both ;  or 
simply  counsel,  or  an  advocate,  etc.,  etc. ;  and  in  England 
he  calls  himself  whatever  he  is,  strictly  speaking — a  bar- 
rister, an  attorney,  a  solicitor,  or  a  proctor.^ 

The  term  "attorney,"  or  "attorney  at  law,"  (and  in  the 
ensuing  pages  the  latter  is  always  meant  by  the  former  term 
without  more)  has,  therefore,  seemed  the  least  objectionabe 
in  common  use.      When  the  word  is  used  in  the  restricted 


■  In  many  of  the  State  courts  of  the  United  States,  and  in  the  Federal 
courts,  the  license  gives  him  power  to  practice  "  as  an  attorney  and 
counsellor  at  law,  solicitor  in  chancery,  and  proctor  in  admiralty,"  etc., 
etc. 

A.  &  C.^5. 
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iBaglish  sense,  there  will  always  be  found  something  in  the 
context  to  denote  that  it  is  used  as  signifying  an  English 
attorney,  and  not  generally;  but  otherwise  it  will  mean,  as 
its  etymology  indicates,  any  member  of  the  legal  profession 
employed  in  "the  turn,  place,  or  stead  of  his  client"  in  legal 
proceedings  and  suits  in  court,  be  he  attorney,  counsellor, 
advocate,  barrister,  solicitor,  or  proctor. 

Besides,  in  America,  the  English  distinctions  have  not 
been  generally  preserved.  The  common  law  is  made  the 
basis  of  jurisprudence  in  nearly  all  the  States.  The  courts 
exercise  a  mixed  law  and  equity  jurisdiction.  Attorneys 
and  solicitors  are  both  called  attorneys,  and  attorneys  fulfill 
the  office  of  barristers  and  advocates,  and  vice  versa.  In  one 
State,  however,  an  exception  exists:  New  Jersey  has  a  dis- 
tinct court  of  chancery;  and  its  practitioners  are  known  as 
solicitors.  But  in  New  York,  with  the  destruction  of  the 
distinct  chancery  jurisdiction,  the  term  "solicitor"  fell  into 
disuse;  and  Story,  and  other  elementary  writers,  use  the 
term  "attorney"  in  treating  of  matters  both  of  law  and 
equity.  With  this  authority,  and  for  the  above  reasons, 
the  term  will  be  so  used,  except  where  otherwise  plainly 
indicated.  For  the  sake  of  variety,  the  term  "  lawyer"  will 
not  be  entirely  discarded  as  a  generic  lerm.^ 

'  "  The  term  '  attorney  at  law '  may  be  regarded  as  comprehending  all 
grades  of  praotioing  Lawyers.  In  England,  the  term  'attorney'  is  tech- 
nically restricted  so  as  to  exclude  not  only  solicitors  in  chancery  and 
proctors  in  admiralty,  but  counsel  and  barristers  in  proceedings  at  com- 
mon law.  In  the  United  States,  counsel,  proctors,  and  solicitors  are 
governed  by  the  same  general  rules  as  attorneys.  The  term  '  attorney  at 
law '  may,  therefore,  be,  used  as  a  general  term  to  cover  all  cases  of  persons 
who  are  skilled  in  the  law,  and  who  are  appointed  to  represent  others  in 
licigation  and  in  legal  matters."  (Wharton  on  Agency,  sec.  555;  Ingra- 
ham  V.  Richardson,  2  La.  An.  839;  Trowbridge  v.  Weir,  6  Ibid.  706.)  In 
most  of  the  States,  unless  some  special  quality  or  function  Is  to  be  desig- 
nated, the  same  person  is  called,  indifferently,  attorney,  counsellor,  or 
advocate.  And  in  Louisiana,  the  words  "curator  ad  hoc,"  "attorney  ad 
hoc,"  and  "  advocate,"  when  used  with  respect  to  an  absent  defendant,  all 
equally  indicate  the  person  appointed  by  the  court  to  defend  him,  and 
there  is  no  real  distinction  between  them.  (Bieuvenu  v.  Factors,  etc. 
Ins.  Co.  33  La.  An.  209.) 
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g  36.  The  lawyer's  vocation. — The  first  portion  of  this 
work  will  be  devoted  to  a  consideration  of  the  vocation  of  the 
lawyer  regarded  as  a  vocation  merely,  and  generally  sepa- 
rate and  distinct  from  the  subjects  arising  out  of  the  relation 
existing  between  the  lawyer  and  his  client.  In  treating  of 
the  vocation  of  the  lawyer,  the  following  topics  will  be  re- 
viewed in  the  order  named  :  1.  The  general  nature  of  the 
vocation,  and  nature  of  the  attorney's  office,  and  the  gen- 
eral qualifications  which  the  attorney  must  possess.  2.  Ad- 
mission to  the  bar,  and  the  rules  and  regulations  governing 
tiiat  admission.  3.  Removal  and  suspension  from  the  bar, 
and  striking  from  the  rolls,  including  the  offenses  and  im- 
proprieties which  will  authorize  the  infliction  of  these  pun- 
ishments, and  call  for  the  exercise,  in  these  and  various 
other  ways,  of  the  summary  jurisdiction  of  the  court  over 
attorneys;  the  removal  of  these  disabilities,  and  the  conse- 
quent readmission  of  the  attorney.  4.  The  privileges,  dis- 
abilities, and  liabilities  of  an  attorney  as  such,  without 
special  reference  to  the  relation  between  attorney  and 
client,  which  will  be  treated  of  when  that  relation  is 
reached. 

The  first  of  the  subdivisions  above  mentioned  constitutes 
the  subject-matter  of  this  chapter. 
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§  37.  General  nature  of  the  vocation.— In  considering 
the  vocation  of  the  lawyer  as  a  vocation,  and  entirely  dis- 
tinct from  the  professional  relation  with  the  client,  the  most 
important  question  to  be  answered  is.  Does  the  vocation 
take  the  character  of  an  office,  and  if  so,  what  is  the 
nature  of  the  office?  Is  it  a  Government  or  State  office;  is 
it  civil,  public,  or  private;  is  it  an  office  of  trust,  within  the 
meaning  of  the  State  constitutions;  or  is  the  attorney  simply 
an  officer  of  the  court,  and  no  more?  These  queries  have 
given  rise  in  America  to  many  grave  and  able  discussions 
upon  questions  of  constitutional  law.  During  the  Civil 
"War  in  the  United  States,  many  of  the  State  legislatures 
passed  what  were  known  as  "  Test-oath  Acts,"  prohibiting 
public  officers,  civil  officers,  persons  holding  offices  of  trust, 
etc.,  from  exercising  the  functions  and  receiving  the  emolu- 
ments of  their  offices,  unless  they  should  first  take  an  oath, 
differing  somewhat  in  phraseology  in  the  different  States, 
but  very  little  in  substance,  and  to  the  general  effect  that 
the  affiant  had  given,  voluntarily,  no  aid,  comfort,  or  en- 
couragement to  any  person  or  pretended  government  then 
in  armed  hostility  or  inimical  to  the  Government  of  the 
United  States.  The  first  phase  of  the  question  came  up  in 
considering  whether  or  not  an  attorney  was  a  public  officer, 
or  person  holding  an  office  of  trust  or  profit  within  the 
meaning  of  the  acts.  The  first  legislation  did  not  expressly 
mention  attorneys  at  law.  In  West  Virginia  and  Maryland, 
the  language  was :  "  Every  person  elected  or  appointed  to 
any  office  of  trust,  civil  or  military."  And  the  Court  of  West 
Virginia  held  that  attorneys  were  not  officers  within  the 
meaning  of  that  act,  and  could  not  be  debarred  from  prac- 
tice for  a  refusal  to  take  the  oath.'  In  Tennessee,  an  act^ 
required  the  courts  to  administer  the  abjuration  of  the  so- 
called  "  Ku  Klux  Klan  "  to  "  all  officers."  And  it  was  held 
that  this  language  did  not  apply  to  attorneys  at  law, 
and  the  courts  had  no  power  to  require  such  oath  by  a 
jgeneral  rule ;   and  if  a  judge  improperly  excluded  an  attor- 

1  Ex  parte  Faulkner,  1  W.  Va.  269.    '  Statutes,  1868,  chap.  2,  sec.  5. 
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ney  from  practice,  and  refused  to  put  the  order  on  record,  or 
allow  an  appeal,  he  was  a  proper  defendant  to  a  mandamus 
suit,  and  liable  for  costs/ 

Other  States  pursued  a  similar  course  in  construing  sim- 
ilar statutes,  until  it  seemed  necessary  to  admit  that  an 
attorney  at  law  was  not  a  government  officer,  nor  a  civil  nor 
public  officer,  nor  a  holder  of  a  public  office  of  trust  or  profit, 
within  the  meaning  of  those  acts.  This  being  tolerably  well 
established  by  the  weight  of  authority,  the  legislatures  went 
a  step  further,  and  passed  similar  test-oath  acts,  directly 
aimed  at  and  naming  attornej^s  at  law  as  a  class.  Con- 
gress also  passed  such  an  act,'  and  a  rule  of  the  Supreme 
Court  enforced  it.  Then  came  the  question  of  the  constitu- 
tionality of  these  later  acts,  and  the  whole  question  was 
fully  discussed  in  the  Supreme  Court  of  the  United  States, 
and  finally  decided. 

We  shall  dwell  on  these  cases  somewhat  more  than  will 
in  future  be  necessary  as  regards  single  cases;  (1)  because 
we  have  the  views  of  the  highest  tribunal  in  America  upon 
the  subject,  and  (2)  because  of  the  inherent  importance  and 
interest  of  the  subject  itself. 

§  38.  Test-oath  cases  in  the  United  States  Supreme 
Court. — The  whole  matter  received  a  full  consideration  in 
the  case  of  Ex  parte  Garland,  4  Wall.  332,  in  the  Supreme 
Court  of  the  United  States.  An  act  of  Congress'  provided 
that  certain  persons  should  swear  or  affirm  that  they  had 
never  voluntarily  borne  arms  against  the  United  States; 
that  they  had  not  voluntarily  given  aid,  countenance,  coun- 
sel, or  encouragement  to  persons  engaged  in  armed  hostil- 
ity thereto  ;  that  they  had  neither  sought  nor  accepted,  nor 
attempted  to  exercise  the  functions  of,  any  office  whatever, 
under  any  authority,  or  pretended  authority,  in  hostility  to 
the  United  States;  and  they  had  not  yielded  a  voluntary 

'  IngersoU  v.  Howard,  1  Heisk.  247;  Champioa  v.  State,  3  Cold.  114. 
^  Act  of  Jan.  24th,  1865,  13  U.  S.  Stats.  424. 

»  Act  of  July  2nd,  1862,  13  U.  S.  Stats.  502;  Act  of  Jan.  24th,  1865, 13  U.  S. 
Stats.  424. 
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support  to  any  pretended  government,  authority,  power,  or 
constitution  within  the  United  States,  hostile  or  inimical 
tliereto,  etc. 

Another  act  of  Congress  provided  that  after  its  passage 
no  person  should  be  admitted  as  an  attorney  and  counsellor 
to  the  bar  in  the  United  States  courts  without  taking  and 
subscribing  the  oath  prescribed  in  the  former  act. 

Garland  followed  the  State  of  Arkansas  in  the  act  of 
secession  from  the  Union,  and  was  one  of  her  representa- 
tives— first  in  the  lower  house,  and  then  in  the  Senate  of 
the  Confederate  Congress.  July,  1865,  he  received  from 
the  President  of  the  United  States  a  full  pardon  for  all 
offenses  committed  by  his  participation,  direct  or  implied, 
in  the  Rebellion.  He  produced  that  pardon,  and  asked 
permission  to  continue  to  practice  as  an  attorney  and  coun- 
sellor of  the  court,  without  taking  the  oath,  which  he  was 
unable  to  take,  by  reason  of  the  offices  he  held  under  the 
Confederate  Government. 

He  rested  his  application  upon  two  grounds: 

1.  That  the  Act  of  1865  was,  so  far  as  it  affected  his  status 
in  the  court,  unconstitutional  and  void.     And — 

2.  That  if  the  act  was  constitutional,  he  was  released 
from  compliance  with  its  provisions  by  the  pardon  of  the 
President. 

The  court  held  that  an  exclusion  from  any  of  the  pro- 
fessions, or  any  of  the  ordinary  avocations  of  life,  for  past 
conduct,  can  be  regarded  in  no  other  light  than  as  punish- 
inent  for  such  conduct.  All  enactments  of  this  kind  par- 
take of  the  nature  of  bills  of  pains  and  penalties,  and  are 
subject  to  the  constitutional  inhibition  against  the  passage 
of  bills  of  attainder,  under  which  general  designation  they 
are  included.     Field,  .J.,  said: 

"  The  profession  of  an  attorney  and  counsellor  is  not  like 
an  office  created  by  an  act  of  Congress,  which  depends  for 
its  continuance,  its  powers,  and  its  emoluments  upon  the 
will  of  its  creator,  and  the  possession  of  which  may  be  bur- 
dened with  any  conditions  not  prohibited  by  the  Constitu- 
tion.    Attorneys   and   counsellors  are   not   officers   of  the 
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United  States;  they  are  not  elected  nor  appointed  in  the 
manner  prescribed  by  the  Constitution  for  the  election  and 
appointment  of  such  officers.  They  are  officers  of  the 
court,  admitted  as  such  by  its  order  upon  evidence  of  their 
possessing  sufficient  legal  learning,  and  fair  private  char- 
acter. It  has  been  the  general  practice  in  this  country  to 
obtain  this  evidence  by  an  examination  of  the  parties.  In 
the  Supreme  Court  of  the  United  States,  the  fact  of  the  ad- 
mission of  such  officers  in  the  highest  court  of  the  States  to 
which  they  respectively  belong,  for  three  years  preceding 
their  application,  is  regarded  as  sufficient  evidence  of  the 
possession  of  the  requisite  legal  learning;  and  the  state- 
ment of  counsel  moving  their  admission,  sufficient  evidence 
that  their  private  and  professional  character  is  fair.  The 
order  of  admission  is  the  judgment  of  the  court  that  the 
parties  possess  the  requisite  qualifications  as  attorneys  and 
counsellors,  and  are  entitled  to  appear  as  such  and  conduct 
cases  therein.  From  its  entry  the  parties  become  officers 
of  the  court,  and  are  responsible  to  it  for  professional  mis- 
conduct. They  hold  their  office  during  good  behavior,  and 
can  only  be  deprived  of  it  for  misconduct,  ascertained  and 
declared  by  the  judgment  of  the  court,  after  opportunity  to 
be  heard  has  been  afforded.^  Their  admission  or  their  ex- 
clusion is  not  the  exercise  of  a  mere  ministerial  power."  It 
is  the  exercise  of  a  judicial  power,^  and  for  this  reason  man- 
damus will  not  lie  to  vacate  an  order  removing  an  attor- 
ney and  counsellor.  It  rests  exclusively  with  the  court  to 
determine  who  is  qualified  to  become  one  of  its  officers,  as 
an  attorney  or  counsellor,  and  for  what  cause  he  ought  to 
be  removed. 

The  attorney''  or  counsellor,  therefore,  being  by  the  sol- 
emn judicial  act  of  the  court,  clothed  with  his  office,  does 
not  hold  it  as  a  matter  of  grace  and  favor.  The  right  which 
it  confers  upon  him  to  appear  for  suitors,  and  to  argue 

1  Ex  parte  Garland,  4  Wall.  378;  Ex  parte  Heyfron,  7  How.  Miss.  127; 
Fletcher  v.  Daingerfeld,  ^0  Cal.  430. 

'  Ex  parte  G-arlaiid,  4  Wall.  378;  Ex  parte  Cooper,  22  N.  Y.  81;  Ex  parte 
Seoombe,  19  How.  9;  Petition  of  Splane,  123  Pa.  St.  527. 
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causes,  is  something  more  than  a  mere  indulgence,  revo- 
cable at  the  pleasure  of  the  court,  or  at  the  command  of  the 
legislature.  It  is  a  right  of  which  he  can  only  be  deprived 
by  the  judgment  of  the  court,  for  moral  or  professional  de- 
linquency. 

The  legislature  may  undoubtedly  prescribe  qualifications 
for  the  office,  to  which  he  must  conform,  as  it  may,  where 
it  has  exclusive  jurisdiction,  prescribe  qualifications  for 
the  pursuit  of  any  of  the  ordinary  avocations  of  life. 
But  in  the  test-oath  cases  the  question  was  whether  that 
power  had  been  exercised  as  a  means  for  the  infliction 
of  punishment,  against  the  prohibition  of  the  Consti- 
tution. 

That  this  result  cannot  be  effected  indirectly  by  a  State 
under  the  form  of  creating  qualifications,  was  held  in  the 
case  of  Cummings  v.  Missouri,'  and  the  reasoning  by  which 
that  conclusion  was  reached  applies  equally  to  similar 
action  on  the  part  of  Congress.  This  view  was  considered 
strengthened  by  a  consideration  of  the  effect  of  the  pardon 
produced  by  the  petitioner,  and  the  nature  of  the  pardon- 
ing power  of  the  President.  The  Constitution  provides 
that  the  President  "  shall  have  power  to  grant  reprieves 
and  pardons  for  offenses  against  the  United  States,  except 
in  cases  of  impeachment."  (Art.  II,  sec.  2).  The  power 
thus  conferred  is  unlimited,  with  the  exception  stated.'  It 
extends  to  every  offense  known  to  the  law,  and  maj'  be  ex- 
ercised at  any  time  after  its  commission,  either  before  legal 
proceedings  are  taken,  or  during  their  pendency,  or  after 
convictionand  judgment.  This  power  of  tlie  President  is  not 
subject  to  legislative  control.  Congress  can  neither  limit 
the  effect  of  his  pardon,  nor  exclude  from  its  exercise 
any  class  of  offenders.  The  prerogative  of  mercy  re- 
posed in  him  cannot  be  fettered  by  any  legislative  restric- 
tions. 

As  to  the  effect  and  operation  of  a  pardon,  all  the  author- 
ities concur.      A  pardon  reaches  both  the  punishment  pre- 

'  4  Wall.  277. 
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scribed  for  the  offense  and  the  guilt  of  the  offender;  and 
when  the  pardon  is  full,  it  releases  the  punishment,  and 
blots  out  of  existence  the  guilt,  so  that  in  the  eye  of  the  law 
the  offender  is  as  innocent  as  if  he  had  never  committed  the 
offense.  If  granted  before  conviction,  it  prevents  any  of  the 
penalties  and  disabilities  consequent  upon  conviction  from 
attaching ;  if  granted  after  conviction,  it  removes  the  penal- 
ties and  disabilities,  and  restores  him  to  all  his  civil  rights; 
it  makes  him,  as  it  were,  a  new  man,  and  gives  him  a  new 
credit  and  capacity.  There  is  only  this  limit  to  its  opera- 
tion, it  does  not  restore  offices  forfeited,  or  property  or  in- 
terests vested  in  others  in  consequence  of  the  convicti9n 
and  judgment. 

The  pardon  produced  by  Garland  was  a  full  pardon 
"  for  all  offenses  by  him  committed,  arising  from  par- 
ticipation, direct  or  implied,  in  the  Rebellion,"  and  was 
subject  to  certain  conditions,  -which  were  complied 
with.  ! 

The  effect  of  this  pardon  was  held  by  a  majority  of  the 
court  to  relieve  the  petitioner  from  all  penalties  and  dis- 
abilities attached  to  the  offense  of  treason  committed  by  his 
participation  in  the  Rebellion.  He  was  held  to  be  placed 
bej'^ond  the  reach  of  punishment  of  any  kind.  To  exclude 
him,  by  reason  of  that  offense,  from  continuing  in  the  en- 
joyment of  a  previously  acquired  right,  was  to  enforce  a 
punishment  for  that  offense,  notwithstanding  the  pardon. 
If  such  exclusion  can  be  effected  by  the  exaction  of  an  ex- 
purgatory  oath  covering  the  offense,  the  pardon  may  be 
avoided,  and  that  accomplished  indirectly  which  cannot  be 
reached  bj^  direct  legislation. 

It  was  held  not  within  the  constitutional  power  of  Con- 
gress thus  to  inflict  punishment  beyond  the  reach  of  execu- 
tive clemency.  From  the  petitioner,  therefore,  the  oath 
required  by  the  Act  of  January  24th,  1865,  could  not  be 
exacted,  even  if  that  act  were  not  subject  to  any  other  objec- 
tion than  the  one  just  stated.  The  prayer  of  the  petitioner 
was  granted,  and  a  rule  of  court,  which  required  the  oath 
prescribed  by  the  act  of  January  24th,  1865,  to  be  taken  by 
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attorneys  and  counsellors,  having  been  unadvisedly  adopted, 
was  ordered  rescinded.^ 

'  See  Drehman  v.  Stefle,  8  Wall.  597.  The  conclusion  reached  by  the 
Court  in  Ex  parte  Garland  had  been  previously  reached  in  the  United 
States  Circuit  Courts.  (In  re  Boxter,  by  Mr.  Justice  Trigg;  In  re  Shorter, 
District  Court  of  Alabama;  In  re  Law,  District  Court  of  Georgia.)  See 
contra,  Ex  parte  Magruder,  6  Am.  Law  Reg.  N.  S.  299;  Ex  parte  Hunter, 
Ibid.  410;  2  VV.  Va.  122;  Ex  parte  Quarrier,  4  W.  Va.  210.  See  Cohen  c. 
Wright,  22  Cal.  293;  Ex  parte  Yale,  24  Cal.  241;  85  Am.  Dec.  62. 

In  Alabama,  a  majority  of  the  Court  held  that  an  oath  to  the  effect  that 
the  applicant  had  not  engaged  or  assisted  in  a  duel,  was  illegal  as  applied 
to  attorneys,  and  the  applicant  was  allowed  to  practice  upon  taking  the 
other  oaths.  (In  re  Dorsey,  7  Port.  39S;  Ex  parte  Garland,  4  Wall.  333;  4 
Blackst.  Com.  402;  6  Bac.  Abr.  tit.  Pardon;  Hawkins,  book  2,  chap.  37, 
sees.  34,  54.  See  contra.  State  v.  Garesche,  36  Mo.  256,  See  also,  to  the 
same  effect.  Ex  parte  Low,  32  Ga.  285;  IngersoU  v.  Howard,  1  Heisk. 
Tenn.  247.) 

The  term  in  a  test-oath  act  "all  offieers"  does  not  apply  to  attorneys. 
The  courts  have  no  power  to  require  such  oath  by  a  general  rule.  (Cham- 
pion V.  State,  3  Cold.  114.) 

The  dissenting  justices,  in  Ex  parte  Garland,  held  that  the  right  to  prac- 
tice law  as  a  profession  is  a  privilege  granted  by  the  law  under  such  lim- 
itations or  conditions  in  each  State  or  government  as  the  law-making 
power  may  prescribe.  It  is  a  privilege,  and  not  an  absolute  right.  The 
distinction  may  be  illustrated  by  the  difference  between  the  right  of  a 
party  to  a  suit  in  oourt  to  defend  his  own  cause,  and  the  right  of  another 
to  appear  and  defend  for  him.  The  one,  like  the  right  to  life,  liberty, 
and  the  pursuit  of  happiness,  is  inalienable;  the  other  is  the  privilege  con- 
ferred by  law  on  a  person  who  complies  with  the  prescribed  conditions. 

Every  State  in  the  Union  and  every  civilized  government  has  laws  by 
which  the  right  to  practice  in  its  courts  may  be  granted,  and  makes  that 
right  to  depend  on  the  good  moral  character  and  professional  skill  of  the 
party  on  whom  the  privilege  is  conferred.  This  is  not  only  true  in  refer- 
ence to  the  first  grant  of  license  to  practice  law,  but  the  continuance  of 
the  right  is  made  by  these  laws  to  depend  upon  the  continued  possession 
of  those  qualities.  Attorneys  are  often  deprived  of  this  right,  upon  evi- 
dence of  bad  moral  character,  or  specific  acts  of  immorality  or  dishon- 
esty, showing  that  they  no  longer  possess  the  requisite  qualifications. 
No  reason  was  perceived  by  the  dissenting  justices  why  this  body  of  men, 
in  their  important  relations  to  the  courts  of  the  nations,  should  not  be 
subject  to  the  action  of  Congress  to  the  same  extent  that  they  are  under 
the  legislative  control  in  the  States,  or  in  any  other  government,  and  to 
the  same  extent  that  the  judges,  clerks,  marshals,  and  other  officers  of 
the  court  are  subject  to  Congressional  legisUition. 

Having  the  power  to  establish  the  courts,  to  provide  for  and  regulate 
the  practice  in  those  courts,  to  create  their  officers  and  prescribe  their 
functions,  it  was  not  doubted  that  Congress  had  the  full  right  to  pre- 
scribe terms  for  the  admission,  rejection,  and  expulsion  of  attorneys,  and 
for  requiring  of  them  an  oath  to  show  whether  they  have  the  proper 
quaaflcations  for  the  discharge  of  their  duties. 
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The  Supreme  Court  of  the  United  States  held,  in  Oum- 
mings  V.  The  State  of  Missouri/  that  a  legislature  may  un- 
doubtedly prescribe  qualifications  for  the  office,  to  which 
the  attorney  must  conform,  as  it  may,  where  it  has  exclu- 
sive jurisdiction,  prescribe  qualifications  for  the  pursuit  of 

The  Test-oath  Act  was  considered  to  be  nothing  more  than  a  statute 
which  required  of  all  lawyers  who  proposed  to  practice  in  the  national 
courts  that  they  should  take  the  same  oath  which  was  exacted  of  every 
officer  of  the  Government,  civil  and  military.  The  oath  had  two  aspects, 
one  which  looked  to  the  past  conduct  of  the  party,  and  one  to  his  future 
conduct;  but  both  had  reference  to  his  disposition  to  support  or  to  over- 
turn the  government  in  whose  functions  the  attorney  proposed  to  take  a 
part.  In  substance,  he  was  required  to  swear  that  he  had  not  been  guilty 
of  treason  to  that  government  in  the  past,  and  that  he  would  bear  faith- 
ful allegiance  to  it  in  the  future. 

1st.  The  act  was  considered  by  the  dissenting  justices  to  be  not  in  the 
nature  of  a  bill  of  attainder.  It  was  not  contended  that  the  act  worked  a 
corruption  of  blood,  which  was  one  of  the  leading  features  of  the  Eng- 
lish bills  of  attainder.  Nor  did  it  contain  a  conviction  or  sentence  of 
any  designated  person  or  persons. 

The  statute,  in  their  opinion,  designated  no  criminal,  either  by  name 
or  description,  declared  no  guilt,  pronounced  no  sentence,  and  inflicted 
no  punishment  on  any  specific  person,  and  was,  therefore,  not  in  the  na- 
ture of  a  bill  of  attainder,  and  not,  therefore,  open  to  any  objection  based 
upon  its  unconstitutionality.  (Ex  parte  Garland,  Opinion  of  Dissenting 
Justices.) 

2d.  Upon  the  question  as  to  whether  the  act  was  an  ex  post  facto  law, 
the  only  doubt  was  as  to  the  character  of  the  particular  case,  and  not  as 
to  the  definition  of  the  phrase.  The  term  is  applied  to  criminal  causes 
alone,  and  not  to  civil  proceedings.  (Watson  v.  Mercer,  8  Peters,  88; 
Calder  v.  Bull,  3  Dall.  386;  Fletcher  v.  Peck,  6  Cranch,  87;  Ogden  v.  Saun- 
ders, 12  Wheat.  266;  Satterlee  v.  Matthewson,  2  Peters,  380.) 

The  law  was  not  regarded  as  contemplating  the  trial  of  a  person  for  an 
offense  committed  before,  or  the  punishment  of  any  person  for  such  an 
offense.  The  oath  was  simply  an  oath  of  office,  and  it  was  required  of 
all  office-holders  alike.  Taking  an  oath  of  office,  or  not  taking  one,  is 
not  a  criminal  proceeding.  If  not  a  criminal  proceeding,  the  act  was  not 
regarded  as  an  ex  post  facto  law.  No  trial  was  contemplated  for  any  past 
offense. 

The  purpose  of  the  act  was  to  require  loyalty  as  a  qualification  of  all 
who  practice  law  in  the  national  courts;  not  to  impose  a  punishment  for 
past  acts  or  disloyalty,  no  more  than  the  requirement  that  the  President 
of  the  United  States  must  be  a  native-born  citizen,  which  is  not  regarded 
in  the  eye  of  the  law  as  a  punishment  inflicted  on  naturalized  citizens. 

The  statute  was,  therefore,  regarded  by  the  dissenting  justices  as 
within  the  legislative  power  of  Congress,  in  its  control  over  the  courts 
and  their  officers,  and  not  void  as  either  a  bill  of  attainder,  or  as  an  ex 
post  facto  law.     (See  also  Ex  parte  Hunter,  2  West  Va.  122.) 

1  4  Wall.  277. 
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any  of  the  ordinary  avocations  of  life.  But  it  is  not  a  ques- 
tion as  to  the  power  of  Congress  to  prescribe  qualifications, 
but  whether  that  power  has  been  exercised  as  a  means  for 
the  infliction  of  punishment  against  the  prohibition  of  the 
Constitution.  This  result,  the  court  said,  cannot  be  effected 
indirectly  by  a  State,  under  the  form  of  creating  qualifica- 
tions. The  States  cannot,  in  effect,  inflict  a  punishment  for 
a  past  act  which  was  not  punishable  at  the  time  it  was  com- 
mitted; and  deprivation  or  suspension  of  civil  rights  is 
punishment  for  such  conduct. 

The  case  of  Cummiiigs  went  to  the  Supreme  Court  of  the 
United  States  on  a  writ  of  error  to  the  Supreme  Court  of 
Missouri,  and  involved  a  consideration  of  a  test  oath  im- 
posed by  the  constitution  of  that  State.  The  plaintiff  in 
error  was  a  priest  of  the  Roman  Catholic  Church,  and  was 
indicted  and  convicted,  in  one  of  the  circuit  courts  of  the 
State,  of  the  crime  of  preaching  and  teaching,  as  a  priest 
and  minister  of  that  religious  denomination,  without 
first  having  taken  the  oath,  and  was  sentenced  to  pay  a  fine 
of  five  hundred  dollars,  and  to  be  committed  to  jail  until  the 
fine  should  be  paid.  Mr.  Justice  Field,  in  an  elaborate 
opinion,  contended  for,  and  announced  as  the  views  of  the 
court,  substantially  the  following  propositions:  A  bill  of 
attainder  is  a  legislative  act  which  inflicts  punishment 
without  a  judicial  trial.  If  the  punishment  be  less  than 
death,  the  act  is  termed  "  a  bill  of  pains  and  penalties." 
Within  the  meaning  of  the  Constitution  of  the  United 
States,  bills  of  attainder  include  bills  of  pains  and  penal- 
ties. These  bills  may  be  directed  against  a  whole  class,  and 
may  inflict  punishment  absolutely  and  conditionally. 

There  was  a  clause  of  the  Missouri  constitution  which  re- 
quired priests  and  clergymen,  in  order  that  they  miglit  con- 
tinue in  the  exercise  of  their  professions,  to  take  and  sub- 
scribe an  oath  that  they  had  not  committed  certain  desig- 
nated acts,  some  of  which  were  at  the  time  offenses  with 
penalties  attached,  and  some  of  which  were  not  offenses. 
This  clause  constituted  a  bill  of  attainder  within  the  mean- 
ing of  the  provisions  of  the  Federal  Constitution  prohibit- 
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ing  the  States  from  passing  bills  of  that  character.  sThese 
clauses  presumed  the  parties  guilty  of  the  acts  specified, 
and  adjudged  the  deprivation  of  their  right  to  preach  or 
teach  unless  the  presumption  be  first  removed  by  their  ex- 
purgatory  oath.  They  assumed  the  guilt,  and  adjudged 
the  punishment  conditionally.  The  prohibition  of  the  Con- 
stitution was  intended  to  secure  the  rights  of  the  citizen 
against  deprivation  for  past  conduct  by  legislative  enact- 
ment under  any  form,  however  disguised.  An  ex  2:)ost  facto 
law  is  one  which  imposes  a  punishment  for  an  act  which 
was  not  punishable  at  the  time  it  was  committed;  or  im- 
poses additional  punishment  to  that  then  prescribed ;  or 
changes  the  rules  of  evidence,  by  which  less  or  different 
tesiimony  is  sufficient  to  convict  than  was  then  required. 
Bj^  the  clauses  referred  to,  a  penalty  was  imposed  for  some 
acts  which  were  innocent  at  the  time  they  were  committed, 
and  an  increase  effected  of  the  penalties  prescribed  for  such 
of  the  acts  as  constituted  public  offenses.  They  therefore 
constituted  an  ex  post  facto  law.  Although  the  prohibition 
of  the  Constitution  to  pass  ex  post  facto  laws  is  aimed  at  civil 
cases,  it  cannot  be  evaded  by  giving  a  civil  form  to  that 
which  is  in  substance  criminal.-' 

§  39.  The  test-oaths  in  California.— In  1863,  the  Legis- 
lature of  California  passed  an  act  entitled  "An  Act  to 
exclude  traitors  and  alien  enemies  from  the  courts  of  justice 
in  civil  cases."  ^  The  act  provided,  among  other  things, 
that  the  defendant  in  civil  suits  might  object  to  the  further 
prosecution  of  the  suit  on  the  ground  of  the  disloyalty  of 
the  plaintiff,  and  that  then  all  proceedings  should  be  stayed 
until  the  plaintiff  should  file  in  the  case  an  affidavit  in  the 
following  form: 

"  I, ,  do  solemnly  swear  that  I  will  support  the  Con- 
stitution of  the  United  States,  and  the  Constitution  of  the 

'  Cummings  v.  State  of  Missouri,  4  Wall.  277.  In  this  case,  as  in  its 
companion  case  of  Ex  parte  Garland,  Ibid.  333,  Chase,  C.  J.,  and  S  wayne, 
Davis,  and  Miller,  J.J.,  dissented  from  the  judgment. 

"  Statutes  1863,  p.  566. 
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State-of  California;  that  I  will  bear  true  faith  and  allegiance 
to  the  Government  of  the  United  States,  any  ordinance, 
resolution,  or  law  of  any  State  or  Territory,  or  of  any  con- 
vention or  legislature  thereof,  to  the  contrary  notwith- 
standing;   that  I  have  not,  since  the ,  [here  insert  the 

date  of  the  passage  of  the  ad]  knowingly  aided,  encouraged, 
countenanced,  or  assisted,  nor  will  I  hereafter,  in  any  man- 
ner, aid,  encourage,  countenance,  or  assist  the  so-called  Con- 
federate States,  or  any  of  them,  in  their  rebellion  against 
the  lawful  Government  of  the  United  States ;  and  this  I  do 
without  any  qualification  or  mental  reservation  whatsoever. 
So  help  me  God." 

The  same  section  also  provided  the  form  of  oath  to  be 
taken  by  a  plaintiff  who  was  a  foreigner,  and  had  not  been 
admitted  to  citizenship ;  and  also  that  if  the  affidavit  should 
not  be  filed  within  certain  periods,  prescribed  or  to  be  fixed 
by  the  court,  in  case  the  plaintiff  was  a  non-resident,  the 
case  should  thereupon  be  absolutely  dismissed,  and  no  other 
suit  should  ever  be  maintained  by  the  plaintiff,  his  grantees 
or  assigns,  for  the  same  cause  of  action. 

It  was  also  provided  that  no  attorney  at  law  should  be 
permitted  to  practice  in  any  court  in  the  State  until  he 
should  have  taken  and  filed,  in  the  ofiice  of  the  county  clerk 
of  the  county  in  which  the  attorney  should  reside,  the  oath 
prescribed  above.  For  violation  of  the  provisions,  he  was 
also  considered  guilty  of  a  misdemeanor,  and  was  made 
subject  to  fine. 

Section  3  of  article  11  of  the  Constitution  of  California 
then  provided  that  members  of  the  legislature,  and  "all 
officers,  executive  and  judicial,  except  such  inferior  officers 
as  may  be  by  law  exempted,  shall,  before  they  enter  on  the 
duties  of  their  respective  offices,  take  and  subscribe  the 
following  oath  or  affirmation :  '  I  do  solemnly  swear  [or 
affirm,  as  the  case  may  be]  that  I  will  support  the  Constitu- 
tion of  the  United  States  and  the  Constitution  of  the  State 
of  California,  and  that  I  will  faithfully  discharge  the  duties 
of  the  office  of according  to  the  best  of  my  ability.' 
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And  no  other  oath,  declaration,  or  test  shall  be  required  as  a 
qualification  for  any  office  or  puhlic  trust." 

In  California,  therefore,  the  discussion  took  a  peculiar 
turn.  The  constitutionality  of  the  "Act  to  exclude  traitors 
and  alien  enemies  from  courts  of  justice"'  had  been  upheld. 
But  it  was  objected  that,  when  applied  to  attorneys,  it  was 
in  conflict  with  the  clause  of  the  State  constitution  which 
provided  that  all  officers,  executive  and  judicial,  should, 
before  entering  on  the  duties  of  their  respective  offices,  take 
and  subscribe  a  certain  oath  to  support  the  Constitution  of 
the  United  States  and  the  Constitution  of  the  State  of  Cali- 
fornia, and  to  faithfully  discharge  the  duties  of  their  offices 
according  to  the  best  of  their  ability,  and  proceeding  to 
declare  that  "no  other  oath,  declaration,  or  test  shall  be  re- 
quired as  qualification  for  any  office  or  public  trust."  ^ 

The  appearance  of  an  attorney  in  a  cause  was  objected  to 
on  the  ground  that  he  had  not  taken  the  test-oath  pre- 
scribed in  the  State  statute.  He  admitted  he  had  not,  but 
replied  that  under  the  clause  in  the  constitution  above  re- 
ferred to,  he  could  not  be  compelled  to.  The  court  said  : 
"  The  terms  'office'  and  'public  trust,'  as  used  in  section  3, 
article  11,  of  the  State  constitution,  are  nearly  synonymous 
— at  least  the  term  'public  trust'  is  included  in  the  more 
comprehensive  term,  '  office.'  Those  duties  and  responsi- 
bilities of  a  public  character  that  are  temporarily  or  spe- 
cially devolved  upon  persons,  maj'  be  more  appropriately, 
denominated  public  trusts  than  offices.  The  persons  dis- 
charging such  duties,  or  assuming  those  responsibilities, 
are  officers. 

"  The  form  of  the  oath  prescribed  by  the  constitution,  as 
the  only  oath  to  be  taken  by  officers  and  persons  executing 
public  trusts,  the  last  part  of  which  is,  '  That  I  will  faith- 
fully discharge  the  duties  of  the  office  of according  to 

the  best  of  my  knowledge  and  ability,'  clearly  indicates  that 
the  person  who  executes  a  public  trust  was  deemed  by  the 
constitution  to  be  an  officer, 

'  Act  of  April  25th,  1863.     ^  Constitution  of  California,  art.  11,  sec.  3. 
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"  The  terms  '  office,'  '  office  and  public  trust,'  as  employed 
in  the  constitution,  have  relation  only  to  those  persons  and 
duties  that  are  of  a  public  nature.  This  subject  was  con- 
sidered by  the  Supreme  Court  of  New  York,  (20  Johns. 
492;  see  Woods'  Case,  1  Hopk.  Ch.  6;  Seymour  v.  Ellison, 
2  Cowen,  13)  in  the  matter  of  oaths  to  be  taken  by  attorneys 
and  counsellors  (20  Johns.  492)  in  which  a  question  arose, 
whether  the  act  to  suppress  dueling,  passed  in  1816,  had 
been  repealed  by  the  constitution  adopted  in  1821.  The 
oath  required  bj'  that  constitution  was  practically  the  same 
as  that  in  the  California  constitution,  and  was  prescribed 
for  the  same  class  of  officers.  The  act  to  suppress  dueling 
required  every  officer,  (with  certain  exceptions)  and  every 
person  who  should  be  admitted  as  an  attorney,  counsellor, 
or  solicitor,  to  take  the  oath  that  he  had  not  been  engaged 
in  a  duel,  etc.  Mr.  Justice  Piatt  in  that  case  says:  'The 
point  is  simply  whether  an  attorney  or  counsellor  holds  an 
office  of  public  trust,  in  the  sense  of  the  constitution.  *  * 
In  my  judgment,  an  attorney  or  counsellor  does  not  hold 
an  office,  but  exercises  a  privilege  or  franchise.  As  attor- 
neys or  counsellors  they  perform  no  duties  on  behalf  of  the 
government — they  execute  no  public  trust.'" 

The  California  court,  in  Ex  parte  Yale,  held  that  an  offi- 
cer is  a  person  commissioned  to  perform  any  public  duty, 
and  that  an  attorney  at  law  is  not  such  an  officer,  in  the 
constitutional  sense  of  the  term,  and  does  not  hold  a  public 
trust.  The  courts  of  Alabama,  Virginia,  New  York  and 
South  Carolina  support  the  same  side  of  the  question.* 

Thus  far  the  California  court  moved  in  parallel  lines 
with  the  courts  of  sister  States,  but  it  proceeded  to  SHy : 
"The  manners,  terms,  and  conditions  of  the  admission  to 
practice  of  attorneys,  and  of  their  continuing  in  practice,  as 
well  as  their  powers,  duties,  and  privileges,  are  proper  sub- 
jects of  legislative  control  to  the  same  extent,  and  subject 
to    the    same    limitations,   as   in    the    case  of  any    other 

'  Dorsey's  Case,  7  Port.  203;    Leigh's  Case,  1  Munf.  468;  Cooper's  Case, 
22  N.  Y.  84;  Byrne  v.  Stewart,  3  Desaus.  Eq.  466. 
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profession  or  business  that  is  created  or  regulated  by 
statute." 

The  State  constitution  being  merelj-  a  restriction  upon 
legislative  power,  and  there  being  no  provision  of  the  con- 
stitution directly  restricting  the  legislature  from  exercising 
plenarj'^  control  over  the  qualifications,  admission,  oath,  or 
duties  of  attorneys  at  law,  and  none  arising  by  implication, 
the  California  court  considered  that  the  legislature  might 
lawfully  require,  as  a  condition  to  their  admission  to  prac- 
tice, or  their  continuance  to  practice,  the  taking  of  the  oath 
prescribed  in  the  act  under  consideration,  or  at  their  pleas- 
ure might  dispense  with  all  conditions  and  oaths.  The  ap- 
plicant was  therefore  denied  permission  to  practice  until 
such  time  as  he  should  see  fit  to  take  the  oath  mentioned 
in  the  act.' 

It  will  be  observed  that  the  California  court,  agreeing 
with  the  weight  of  authority  elsewhere,  that  an  attorney  is 
not  a  public  ofiicer,  nor  a  holder  of  an  ofiice  of  trust,  ar- 
rived at  a  diametrically  opposite  conclusion  as  to  the  right 
of  the  legislature  to  impose  such  restrictions  upon  a  prac- 
ticing attorney.  While  much  of  the  reasoning  in  Ex  parte 
Yale  is  in  consonance  with  what  must  now  be  regarded  as  an 
established  principle  in  the  Supreme  Court  of  the  United 
States  and  other  courts,  the  conclusion  reached  is  opposed 
to  it. 

An  attorney,  then,  is  not  a  civil,  governmental,  or  public 
officer;  he  is  not  a  holder  of  an  office  of  public  trust, within 
the  meaning  of  the  constitutions.  He  is  simply  an  officer 
of  the  court.^ 


'  Ex  parte  Yale,  24  Cal.  241;  85  Am.  Dec.  62;  Cohen  v.  Wright,  22  Cal. 
324;  In  re  Guerrero,  69  Cal.  il8.    See  State  v.  Garesche,  36  Mo.  256. 

^  Attorneys  of  record  being  of&cers  of  the  court,  their  signatures  are 
judicially  known  to  the  court,  and  need  not  be  proven.  (Strippelman  v. 
Clark,  11  Tex.  298.) 

Nature  of  the  office  of  attorney. — An  attorney  or  solicitor  is  an  officer  of 
the  court.  (Austin's  case,  5  Rawle,  161;  28  Am.  Dec.  657;  Petition  of 
Splane,  123  Pa.  St.  527,  540;  In  re  Haynes,  Law  R.  15  Ch.  Div.42, 52.)  But 
although  counsellors,  solicitors,  and  attorneys  are  declared  by  statute  to 
be  judicial  officers,  yet  they  do  not  hold  an  office  or  public  trust,  in  the 
constitutional  sense  of  that  term.    They  are  officers  of  the  court,  exer- 

A.  &  C— 6. 
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I  40.  Who  may  be  attorneys — Admission  of  women 
-as  attorneys. — The  question  as  to  who  is  eligible  to  hold 
the  position  of  attorney  at  law  is  one  generally  settled  by 
local  legislation  or  rules  of  court.  The  right  of  women  to 
practice  law  has,  however,  received  the  attention  of  the  Su- 
preme Court  of  the  United  States. 

Mrs.  Myra  Bradwell,  residing  in  the  State  of  Illinois, 
made  application  to  the  judges  of  the  Supreme  Court  of 
that  State  for  a  license  to  practice  law.  So  far  as  the  record 
showed,  her  only  disqualification  was  her  sex.  The  statute 
of  Illinois  on  the  subject  of  admission  to  the  bar  enacted 
that  no  person  should  be  permitted  to  practice  as  an  attor- 
ney or  counsellor  at  law,  etc.,  without  having  previously 
obtained  a  license  for  that  purpose  from  two  of  the  justices 
of  the  Supreme  Court,  which  license  should  constitute  the' 
person  receiving  the  same  as  an  attorney  or  counsellor  at 
law,  and  should  authorize  him  to  appear  in  all  the  courts 

cisinga  privilege  or  franchise,  subject  to  removal  or  suspension  by  the 
courts,  but  if  they  are  not  so  removed  or  suspended,  they  hold  their 
oiflce  for  life.  (In  re  Baum,  8  N.  Y.  Supp.  771.)  Moreover,  it  Is  held  that 
an  attorney  is  neither  a  public  oflRcer  nor  an  officer  of  the  court,  in  the 
sense  in  w^hich  a  prosecuting  attorney,  a  clerk,  sheriff,  or  coroner  is  an 
officer  in  both  of  these  respects.  In  the  practice  of  his  profession,  an 
attorney  is  not  in  the  receipt  either  of  a  salary  or  fees  allowed  by  law, 
but  is  simply  engaged  in  a  private  pursuit,  in  which  his  particular  ser- 
vices cannot  be  required  without  compensation.  (Ex  parte  Harrison, 
112  Ind.  329,  333;  In  re  Thomas,  (Colo.),  27  Pac.  Kep.  707.)  Yet  it  has 
been  said  that  the  office  of  an  attorney  is  quasi  public,  and  his  conduct 
semi-official,  and  any  one  may  oppose  his  admission  to  practice,  or,  if 
already  admitted,  may  move  to  suspend  or  disbar  him,  and,  if  sus- 
pended or  disbarred,  may  oppose  his  readmission.  (Ex  parte  Walls,  73 
Ind.  95,) 

Appointment  of  counsel — Liability  of  a  county. — In  criminal  prosecu- 
tions, the  accused  has  the  right  to  be  heard,  and  to  defend  by  himself 
and  counsel;  and  the  court  will,  in  case  of  the  inability  of  the  accused 
to  obtain  counsel,  appoint  counsel  for  him,  and  compel  counsel,  as  an 
officer  of  the  court,  subject  to  its  authority,  to  defend  the  accused  against 
unjust  conviction.  The  law  confers  on  licensed  attorneys  rights  and 
privileges,  and  with  them  imposes  duties  and  obligations,  which  must 
be  reciprocally  enjoyed  and  performed.  The  attorney  but  performs  an 
official  duty,  for  which  no  compensation  is  provided.  (Edgar  Co.  v. 
Mayo,  8  111.  82;  Vise  v.  Hamilton,  19  111.  78.)  But  in  criminal  prosecu- 
tions the  people  are  the  prosecutors,  not  the  county,  and  counties  are  not 
liable.  The  county  does  not  employ  the  counsel.  There  is,  therefore, 
no  implied  promise  to  pay  on  the  part  of  the  county. 
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of  record  within  the  State,  and  there  to  practice  as  an  attor- 
ney and  counsellor  at  law  according  to  the  laws  and  cus- 
toms thereof.  On  Mrs.  Bradwell's  application  first  coming 
before  the  Illinois  court,  the  license  was  refused ;  and  it 
was  stated  as  a  sufficient  reason  that  in  Illinois  the  appli- 
cant, "as  a  married  woman,  would  be  bound  neither  by 
her  express  contracts,  nor  by  those  implied  contracts 
which  it  is  the  policy  of  the  law  to  create  between  attorney 
and  client."  The  fact  of  her  coverture  was  admitted.  The 
matter  was  reheard  in  the  Illinois  court,  and  the  applica- 
tion again  denied.  It  was  considered  as  settled,  in  Illi- 
nois, that  a  married  woman  was  not  bound  by  contracts 
having  no  relation  to  her  own  property.^ 

In  all  other  respects  than  those  already  mentioned,  the 
Illinois  court  considered  it  left  to  their  discretion  to  estab- 
lish rules  by  which  admission  to  the  office  of  attorney 
should   be    determined,  provided   that   the   court   should 

It  has  been  held  in  Missouri  that  an  additional  license  may  be  imposed 
upon  an  attorney. 

In  Simmons  v.  Missouri,  12  Mo.  268:  49  Am.  Dec.  131,  there  was  a  crim- 
inal indictment  against  an  attorney  for  practicing  without  an  additional 
license,  the  same  being  In  the  nature  of  an  additional  tax  on  their  in- 
comes. The  law  imposing  the  tax  was  held  constitutional;  nor  was  it 
considered  to  impair  the  obligation  of  contracts. 

A  license  to  practice  law,  granted  to  an  individual  by  a  judge,  cannot 
be  construed  a  contract,  vesting  such  individual  with  rights  which  the 
legislature  cannot  interfere  with. 

None  of  the  essential  elements  of  a  contract  are  to  be  found  in  a  license 
to  practice  law.  There  is  no  engagement  between  the  State  and  the  appli- 
cant for  license  that  he  will  follow  the  practice  of  the  law  for  a  livelihood. 
No  legal  consideration  is  paid  the  State  for  the  license.  The  grant  of  a 
license  is  a  mere  naked  grant  of  a  privilege  without  consideration,  and 
which  the  applicant  may  or  may  not,  at  his  option,  avail  himself  of. 
Therefore,  the  State  may  revoke  the  privilege  granted,  or  may  impose 
such  conditions  upon  its  exercise  as  are  deemed  proper  or  demanded 
by  the  public  interest.  (Simmons  v.  State,  12  Mo.  268;  49  Am.  Dee.  131; 
Egan  V.  Charles  County  Court,  3  Har.  &  McH.  169.)  But  it  was  held  by 
the  Supreme  Court  of  Tennessee  that  the  grant  of  a  license  to  practice 
law  is  a  contract,  binding  on  the  State,  and  as  such  is  irrevocable.  And 
a  statute  providing  that  all  lawyers  setting  themselves  up  as  practicing 
attorneys,  and  who  have  been  practicing  five  years,  shall  pay  a  privilege 
tax  of  fifteen  dollars,  was  held  to  be  unconstitutional.  (Caldwell  v.  State 
(Tenn.),  17  S.  W.  Rep.  109.) 

'  In  re  Bradwell,  55  111.  535;  Carpenter  v.  Mitchell,  50  111.  470;  Conway 
«).  Smith,  13  Wis.  125. 
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establish  such  terms  of  admission  as  would  promote  the 
proper  administration  of  justice,  and  that  it  should  not  ad- 
mit any  person,  or  class  of  persons,  not  intended  by  the 
legislature  to  be  admitted,  even  though  their  exclusion  was 
not  expressly  required  by  the  statute.  The  opinion  of  the 
State  court  rested  upon  the  latter  ground — the  intention  of 
the  legislature  as  a  basis — and  the  general  usage  of  courts 
from  time  immemorial  was  invoked  in  ascertaining  the 
legislative  intent.  The  application  was  denied,  and  the 
legislature  referred  to  as  the  proper  source  of  relief,  by 
means  of  a  change  in  the  statute.  It  is  to  be  observed  that 
on  the  rehearing  the  opinion  went  beyond  the  mere  dis- 
qualification of  coverture,  and  decided  that  under  the  ex- 
isting statutes  no  woman,  married  or  single,  was  privileged 
to  practice  law  in  that  State. 

The  State  court  having  denied  the  application,  Mrs.  Brad- 
well  carried  the  case  to  the  Supreme  Court  of  the  United 
States. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court.  He 
stated  that  the  plaintiff  asserted  her  right  to  a  license  on 
the  grounds,  among  others,  that  she  was  a  citizen  of  the 
United  States,  and  that  having  been  a  citizen  of  Vermont 
at  one  time,  she  was,  in  the  State  of  Illinois,  entitled  to  any 
rights  granted  to  citizens  of  the  latter  State;  and  also  on 
the  ground  that  the  citizens  of  each  State  shall  be  entitled 
to  all  the  privileges  and  immunities  of  citizens  in  the  sev- 
eral States.  The  protection  designed  by  the  latter  clause,  it 
was  thought,  had  no  application  to  a  citizen  of  the  State 
whose  laws  are  complained  of.  The  court  said:  "We  agree 
with  counsel,  that  there  are  privileges  and  immunities 
belonging  to  citizens  of  the  United  States,  in  that  relation 
and  character,  and  that  it  is  these,  and  these  alone,  which 
a  State  is  forbidden  to  abridge.  But  the  right  to  admission 
to  practice  in  the  courts  of  a  State  is  not  one  of  them.  This 
right  in  no  sense  depends  on  citizenship  of  the  United 
States.  It  has  not,  as  far  as  we  know,  ever  been  made  in 
any  State,  or  in  any  case,  to  depend  on  citizenship  at  all. 
Certainly  many  prominent  and  distinguished  lawyers  have 
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been  admitted  to  practice,  both  in  the  State  and  Federal 
courts,  who  were  not  citizens  of  the  United  States,  or  of  any 
State.  But,  on  whatever  basis  this  right  may  be  placed,  so 
far  as  it  can  have  any  relation  to  citizenship  at  all,  it  would 
seem  that,  as  to  the  courts  of  a  State,  it  would  relate  to  citi- 
zenship of  the  State;  and  as  to  Federal  courts,  it  would 
relate  to  citizenship  of  the  United  States.     *     * 

"  The  right  to  control  and  regulate  the  granting  of  license 
to  practice  law  in  the  courts  of  a  State,  is  one  of  those  pow- 
ers which  are  not  transferred  for  its  protection  to  the  Federal 
Government,  and  its  exercise  is  in  no  manner  governed  or 
controlled  by  citizenship  of  the  United  States  in  the  party 
seeking  such  license."'  The  action  of  the  lower  court  was, 
therefore,  held  not  to  violate  any  provision  of  the  Federal 
Constitution,  nor  the  Fourteenth  Amendment  to  that  Con- 
stitution, the  po\^er  of  a  State  to  prescribe  qualifications  for 
admission  to  tlie  bar  of  its  own  courts  being  unaffected 
thereby.     The  judgment  of  the  lower  court  was  affirmed. 

Justices  Bradley,  Swayne,  and  Field  concurred  in  the 
judgment,  but  not  in  the  reasoning  of  the  opinion. 

"  The  claim,"  said  Mr.  Justice  Bradley,  "  that  under  the 
Fourteenth  Amendment,  which  declares  that  no  State  shall 
make  or  enforce  any  laws  which  shall  abridge  the  privi- 
leges and  immunities  of  citizens  of  the  United  States,  the 
statute  law  of  Illinois,  or  the  common  law  prevailing  in 
that  State,  can  no  longer  be  set  up  as  a  barrier  against  the 
right  of  females  to  pursue  any  lawful  employment  for  a 
livelihood,  (the  practice  of  law  included)  assumes  that  it  is 
one  of  the  privileges  and  immunities  of  women,  as  citizens, 
to  engage  in  any  and  every  profession,  occupation,  or  em- 
ployment in  civil  life.  It  certainly  cannot  be  affirmed,  as 
an  historical  fact,  that  this  has  ever  been  established  as  one 
of  the  fundamental  privileges  and  immunities  of  the  sex. 
On  the  contrary,  the  civil  law,  as  well  as  nature  herself, 
has  always  recognized  a  wide  difference  in  the  respective 
spheres  and  destinies  of  men  and  women.    *     *     *    In  the 

'  Brad  well  v.  The  State,  16  Wall.  130;  Slaughter-house  Cases,  16  Wall.  36. 
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nature  of  things,  it  is  not  every  citizen,  of  every  age,  sex, 
and  condition,  that  is  qualified  for  every  calling  and  posi- 
tion. It  is  the  prerogative  of  the  legislator  to  prescribe 
regulations,  founded  on  nature,  reason,  and  experience,  for 
the  due  admission  of  qualified  persons  to  professions  and 
callings  demanding  special  skill  and  confidence."^ 

§  40a.  Admission  of  women  as  attorneys — (Continued). 
— It  was  held  in  Massachusetts,  that  a  woman  may  not  be 
admitted  to  the  bar  as  a  "citizen."^  And  a  woman  was 
denied  admission  to  the  bar  in  Oregon,  although  she 
founded  her  application  on  a  certificate  of  her  admission 

'  Chase,  C.  J.,  dissented  from  the  judgment  of  the  court,  and  all  the 
opinions. 

Afterward,  a  statute  was  passed  in  Illinois  which  permitted  women 
to  be  licensed  to  practice;  and  by  statute,  or  decisions  of  courts,  they 
may  be  admitted  in  several  of  the  other  States. 

The  Court  of  Claims  has  decided  that,  under  the  Constitntion  and  laws 
of  the  United  States,  a  court  of  the  United  States  is  without  power  to 
admit  a  woman  to  the  bar;  and  a  woman  is  without  legal  capacity  to  take 
the  oiEce  of  attorney.  A  woman,  therefore,  cannot  be  permitted  to  prac- 
tice in  the  Court  of  Claims.  (In  re  Belva  A.  Lockwood,  9  Nott  &  H.  346. 
See  In  re  Lavinia  Goodell,  39  Wis.  232;  20  Am.  Eep.  42. 

In  North  Carolina,  an  unnaturalized  foreigner  cannot  be  licensed  as  an 
attorney.    (Ex  parte  Thompson,  3  Hawks,  355.) 

An  alien  may  not  be  admitted  to  practice  as  an  attorney  and  counsellor 
at  law,  in  the  courts  of  New  York  State.  (In  re  O'Neill,  27  Hun.  599;  90  N. 
Y.  581.)  So,  in  California,  onlythosewho  are  citizens  of  theUnited  States, 
or  who,  being  eligible  to  become  citizens  have  declared  their  intention 
to  beuome  such,  are  entitled  to  be  admitted  to  practice  in  the  Supreme 
Court  of  the  State.  A  Chinaman  is  not  therefore  entitled  to  such  admis- 
sion, although  he  may  have  a  license  to  practice  in  all  the  courts  of  the 
State  of  New  York,  issued  by  the  Supreme  Court  of  that  State.  (In  re 
Hong  Yeng  Chang,  84  Cal.  163.) 

In  Maryland,  a  State  limits  the  right  of  admission  as  attorney  to  white 
male  citizens.     (Matter  of  Taylor,  48  Md.  28;  30  Am.  Kep.  451.) 

Under  a  statute  authorizing  the  judges  of  the  judicial  circuits  to  remove 
the  disabilities  of  minors,  a  male  person  over  eighteen  years  of  age,  whose 
disabilities  of  minority  have  been  removed  by  a  judgment  of  a  circuit 
judge,  is  entitled  to  be  examined  as  to  his  qualifications  to  practice  law, 
tlie  same  as  if  he  were  twenty-one  years  of  age.  (State  v.  Baker,  25  Fla. 
598.  But  see  contra,  under  the  Arkansas  statute.  Ex  parte  Coleman,  15 
S.  W.  Rep.  470.)  In  New  York,  the  race  or  sex  of  an  applicant  for  admis- 
sion to  the  bar  constitutes  no  cause  for  refusing  such  admission.  (N.  Y. 
Code  Civ.  Proc.  sec.  56.) 

^  Robinson's  Case,  131  Mass.  376;  41  Am.  Rep.  239. 
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in  Washington  Territory.^  So,  in  Maryland,  and  in  some 
of  the  other  States,  the  right  to  practice  law  is  restricted  to 
white  male  citizens.^  But  under  a  statute  providing  that 
the  court  may  admit  "  such  persons  as  are  qualified,"  it  was 
held  that  women  may  be  admitted  to  practice  as  attorneys.^ 
And  the  previous  lack  of  statutory  authority  in  Wisconsin 
for  the  admission  of  women  to  the  bar,  has  been  supplied 
by  an  act  of  the  legislature  of  that  State,  (Wis.  Rev.  Sat. 
sec.  2586,  subd.  5) ;  *  and  an  applicant  for  admission  as  a 
student  to  the  Hastings  Law  College  cannot  lawfully  be  re- 
jected on  the  sole  ground  that  she  is  a  female.^  A  woman 
was  admitted  to  practice  in  the  Supreme  Court  of  Pennsyl- 
vania;^ and  women  are  now  admitted  to  practice  before 
the  Supreme  Court  of  the  United  States.'  So,  it  has  recently 
been  held  by  the  Supreme  Court  of  Colorado,  that  attorneys 
at  law  are  not,  per  se,  civil  oflficers,  within  the  constitu- 
tional inhibition*  that  "no  person,  except  a  qualified 
elector,  shall  be  elected  or  appointed  to  any  civil  office  in 
the  State,"  and  as  there  is  no  direct  statutory  inhibition, 
women  will  be  admitted  to  the  bar  of  that  State  on  equal 
terms  with  men.  Helm,  C.  J.,  speaking  for  the  court, 
says :  "  We  have  no  disposition  to  postpone  falling  into 
line  with  the  Supreme  Court  of  the  United  States  and  other 
enlightened  tribunals  throughout  the  country  that  have 
finally,  voluntarily,  or  in  obedience  to  statutory  injunc- 
tion, discarded  the  criterion  of  sex,  and  opened  the  door  of 
the  profession  to  women  as  well  as  men."' 

'  In  re  Leonard,  12  Greg.  93;  53  Am.  Rep.  323. 

"  Matter  of  Taylor,  48  Md.  28;  30  Am.  Rep.  451. 

3  Matter  of  Hall,  50  Conn.  131;  47  Am.  Rep.  625. 

*  Matter  of  Goodell,  48  W^is.  693.  So,  in  Massachusetts:  Act  of  1882, 
chap.  139;  Maine:  Act  of  1887,  chap.  50;  Oregon:  1  Hill  An.  Laws,  sec. 
1035}  New  York:  Code  Civ.  Proc.  sec.  56;  California:  Code  Civ.  Proc. 
sec.  275. 

^  Foltz  V.  Hoge,  54  Cal.  28. 

'  In  re  Kilgore,  17  Weelj.  N.  C.  475. 

'  20  U.  S.  St.  at  Large,  292,  chap.  18. 

^  Col.  Const,  art.  7,  see.  6. 

»  In  re  Thomas,  27  Pac.  Rep.  708. 
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I  41.  Taxation  of  the  profession. — As  the  State  has  a 
right  to  tax  occupations,  a  revenue  act  requiring  a  lawyer 
to  pay  a  revenue  license,  entitling  him  to  practice  his  pro- 
fession within  the  State,  has  been  held  constitutional,  and 
this  on  the  ground  that  the  right  to  tax  is  an  incident  of 
sovereignty,  and  co-extensive  with  it.  All  subjects  over 
which  the  sovereign  power  of  a  State  extends  are  objects  of 
taxation.  And  the  private  revenue  of  individuals  arises 
ultimately  from  three  different  sources — rent,  profit,  and 
wages;  and  every  public  tax  must  be  finally  paid  from  some 
one,  or  all,  of  these  different  sources  of  revenue.  Neither  is 
the  tax  open  to  the  constitutional  objection  that  it  is  not 
equal  and  uniform,  if  it  is  so  upon  all  attorneys  as  a  class. 
The  State  having  authorized  the  issuance  of  a  license  to 
an  attorney,  is  not  thereby  precluded  from  taxing  such 
party  annually  for  pursuing  the  profession  within  the 
State.' 

'  Jones  V.  Page,  44  Ala.  657;  Stewart  v.  Potts,  49  Miss.  749;  McCulloch  o. 
Maryland,  4  Wheat.  316;  Weston  v.  Council,  2  Peters,  449;  Brown  v.  Mary- 
land, 12  Wheat.  419;  Smith's  Wealth  of  Nations,  B.  5,  chap.  2,  p.  2;  State 
x.  King;  21  La.  An.  201;  State  v.  Wafles,  12  La.  An.  243;  Mayor  v.  Yuille,  3 
Ala.  137;  36  Am.  Dec.  441;  Cousins  v.  State,  50  Ala.  113;  20  Am.  Rep.  290; 
State  V.  Uazlay,  5  Ohio,  14;  22  Am,  Dee.  767;  Goldth waiter.  Council,  50  Ala. 
486;  Case  v.  Mayor,  ,<iO  Ala.  538. 

In  Virginia,  an  attorney's  license  fee  may  be  paid  in  coupons,  receivable 
for  taxes,  (Royall  v.  Virginia,  116  U.  S.  572);  and  one  who  has  tendered 
the  requisite  amount  of  coupons  to  the  proper  State  officer,  in  payment 
for  such  fee,  and  being  in  other  respects  entitled,  may  by  mandamus 
compel  such  officer  to  accept  them.    (Sands  v.  Edmunds,  U6  U.  S.  585.) 
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§  42.     Admission.— A  consideration  of  the  admission  of 
the  attorney  to  the  bar  introduces  us  to  a  subject  governed, 
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to  a  great  extent,  by  statute  and  rules  of  court.  The  gen- 
eral rules  and  general  features  running  through  all  the  reg- 
ulations will  be  considered,  and  afterwards  some  of  the 
statutory  and  other  rules  obtaining  in  England  and  a  few 
of  the  representative  States  and  Territories  of  the  American 
Union  will  be  glanced  at,  and  references  made  to  other  sim- 
ilar statutes  in  other  States.^ 

The  qualifications  of  the  attorney  and  the  nature  of  his 
office  having  been  treated  of,  the  next  inquiry  is  as  to  how 
he  may  obtain  admission  to  the  bar,  and  thus  become  intro- 
duced to  the  privileges  and  responsibilities  of  his  profession. 

§  43.  Admission  and  permission  to  practice  are  essen- 
tial.— The  office  of  attorney  at  law  is  public  so  far  as  con- 
cerns the  necessity  of  a  license  of  some  kind  for  its  exercise, 
and  the  duty  imposed  upon  the  attorney  of  subserving 
the  interests  of  public  justice  in  the  mode  pointed  out  by 
his  oath  for  admission.^  Due  admission  to  practice,  ac- 
cording to  the  lex  fori,  is  essential  to  enable  a  person  to 
practice  either  as  attorney,  solicitor,  or  counsel  in  a  partic- 
ular court.^  In  the  admission  of  attorneys  the  courts  are 
S'iid  to  act  judicially.  The  function  is  held  not  to  be  of  an 
executive  character,  neither  is  it  ministerial.'' 

A  citizen  of  one  State  is  not  entitled,  as  of  right,  to  ad- 
mission to  the  bar  of  another  State.     The  term  "  any  male 

'  The  provisions  of  the  statutes  of  older  States,  being  incorporated  with 
additions  in  those  of  newer  States  and  Territories,  the  latter  have  some- 
times been  selected  as  illustrations  instead  of  the  former. 

^  Waters  v.  Whittemore,  22  Barb.  505;  Austin's  Case,  5  Rawle,  191;  28 
Am.  Dec.  657;  Byrne  v.  Stewart,  3  Dessaua.  Eq.  466.  Wharton  on  Agency, 
sec.  557. 

'  Ex  parte  Collins,  2  Va.  Cas.  222;  Wharton  on  Agency,  sec.  557;  Hobby 
V.  Smith,  1  Cowen,  588;  Seymours.  Ellison,  2  Cowen,  13;  Robb  v.  Smith, 
4  111.  46;  Hallowell'a  Case,  3  Dall.  410;  State  v.  Garesche,  36  Mo.  256; 
Champion  v.  State,  3  Cold.  Ill;  MoKoan  v.  Devries,  3  Barb.  196;  Ex  parte 
Hunter,  2  W.  Va.  122;  Thorn  v.  Lawson,  6  Tex.  240;  Rader  v.  Snyder,  3  W. 
Va.  414.  See  Ex  parte  Tenney,  2  Duval,  351;  Harrington  v.  Edwards,  17 
Wis.  586. 

■■  In  re  Brackenridge,  1  Serg.  &  R.  187.  The  question  whether  an  attor- 
ney shall  be  admitted  to  practice  by  a  court  of  record,  or  whether  he 
shall  be  disbarred,  is  a  judicial  and  not  a  legislative  question.  (Petition 
of  Splane.  123  Pa.  St.  527,  540;  Wilson  v.  Whitacre,  Ohio,  4  C.  C.  15.) 
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citizen,"  used  in  tlie  statutes  in  regard  to  the  admission  of 
attorneys,  has  been  gonstrued  to  mean  a  citizen  of  the  State.' 
Nor  can  the  legislature  pass  an  act  allowing  such  admis- 
sion, and  take  the  power  of  examination  and  passing  upon 
the  qualifications  of  an  applicant  away  from  the  court,  and 
confer  it  upon  non-residents.^ 

The  fact  of  an  attorney  not  being  admitted  to  practice  is 
not  a  cause  for  dissolving  an  injunction,  and  dismissal  of 
the  bill.  If  plaintiff  is  present  to  attend,  he  need  not  have 
counsel.  The  attorney  himself,  however,  may  be  pun- 
ished.' A  client  is  not  bound  to  ascertain  whether  a  party, 
ostensibly  acting  as  attorney,  whom  he  employs  in  that 
capacity,  is  duly  qualified^  And  proceedings  taken  by 
practitioners  whose  qualifications  are  defective  are  held  to 
be  neither  void  nor  perhaps  irregular  on  that  account,  so 
far  as  the  proceedings  are  concerned.^ 

§  44.  Old  regulations  as  to  admission  and  practice  in 
England. — Most  of  the  old  English  statutory  enactments  as 
to  attorneys  were  repealed  or  superseded  by  the  2  Geo.  II, 
chap.  23,  and  this  in  turn  has  been  remodeled,  and  many 
of  its  provisions  merged  in  subsequent  enactments.  Some 
of  the  old  provisions  have  been  incorporated  in  these  sub- 
sequent enactments,  and  others  have  become  obsolete.  It 
may  be  interesting,  however,  if  not  instructive,  to  refer  to  a 
few  of  these  ancient  regulations. 

'  In  re  Henry  <fe  Snyder,  40  N.  Y.  560. 

'  In  re  Mosness,  39  Wis.  509;  20  Am.  Rep.  55.  It  has  been  held  that  the 
privilege  of  admission  to  the  oflB.ce  of  attorney  is  not  a  right  or  immunity 
belonging  to  the  ojtizen,  but  is  governed  and  regulated  by  the  legisla- 
ture, which  has  power  to  prescribe  the  qualifications  required,  and 
to  designate  the  class  of  persons  who  may  be  admitted.  (Matter  of  Tay- 
lor, 48  Md.  28;  30  Am.  Rep.  451.)  And  it  seems  that  the  legislature  has 
power  to  authorize  the  admission  as  attorneys  of  persons  not  citizens  of 
the  State.     (Matter  of  O'Neill,  90  N.  Y.  584.) 

^  Peterson  v.  Parriott,  4  W.  Va.  42;  Rader  v.  Snyder,  3  W.  Va.  413. 

■*  Hilleary  v.  Hungate,  3  Dowl.  62;  Smith  v.  Wilson,  1  Dowl.  545;  Anon 
V.  Sexton,  Ibid.  180;  Glynn  v.  Hutchinson,  3  Dowl.  529;  Harding  v.  Pur- 
kess,  2  Marsh.  228;  Welch  t).  Prlbble,  1  Dowl.  &  R.  215;  Reader  v.  Bloom, 
3  Bmg.  9;  10  Moore,  2til.  One  who  has  in  fact  been  practicing  as  an  attor- 
ney, will  be  presumed,  the  contrary  not  appearing,  to  have  been  licensed 
to  practice.    (Ex  parte  Trippe,  66  Ind.  531.) 
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By  the  15  Edw.  II,  stat.  1,  the  barons  of  the  exchequer 
were  restrained  from  admitting  attorneys,  except  in  pleas 
before  them,  and  prohibited  their  clerks  and  servants  from 
admitting  attorneys,  reserving  to  the  chancellor  and  chief 
justices  power  to  admit  attorneys  according  to  their  discre- 
tion. 

The  Statute  4  Hen.  IV,  chap.  18,'  enacted  that  attorneys 
should  be  examined  by  the  justices,  and,  by  their  discre- 
tion, their  names  put  in  the  roll ;  "  and  they  that  be  good 
and  virtuous,  and  of  good  fame,  shall  be  received  and  sworu 
well  and  truly  to  serve  in  their  offices,  and  especially  that 
they  make  no  suit  in  a  foreign  country;  and  the  other  at- 
torneys shall  be  put  out  by  the  discretion  of  the  said  justices, 
and  that  their  masters  for  whom  they  were  attorneys  be 
warned  to  take  others  in  their  places,  so  that,  in  the  mean- 
time, no  damage  nor  prejudice  come  to  their  said  masters. 
And  if  any  one  of  the  said  attorneys  do  die,  or  do  cease, 
the  justices  shall  make  another  in  his  place,  which  is  a 
virtuous  man  and  learned,  and  sworn  in  the  same  manner 
as  afore  is  said;  and  if  any  sucli  attorney  be  found  in  any 
default  of  record  or  otherwise,  he  shall  forswear  the  court, 
and  never  after  be  received  to  make  any  suit  in  the  court 
of  the  king."  This  was  also  to  be  observed  in  the  exchequer 
at  the  discretion  of  the  treasurer  and  barons. 

The  3  Jac.  I,  chap.  7,  enacted  that  attorneys  or  solicitors 
delaying  their  clients'  suits  for  gain,  or  making  false 
charges,  "  shall  be  liable  to  costs  and  treble  damages  in  an 
action,  and  be  discharged  from  being  an  attorney  or  solici- 
tor any  more;  and  to  avoid  the  infinite  numbers  of  solici- 
tors and  attorneys,  none  shall  be  admitted  but  such  as 
have  been  brought  up  in  the  said  courts,  or  otherwise  well 
practiced  in  soliciting  of  causes,  and  have  been  found  by 
their  dealings  to  be  skillful  and  of  honest  disposition,  and 
that  none  be  suffered  to  solicit  causes  in  any  of  the  courts 
aforesaid,  but  onlj'^  such  as  are  known  to  be  men  of  suffi- 
cient and  honest  disposition." 

'  2  Reeve's  Hist.  Eng.  Law,  chap.  18. 
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The  33  Hen.  VI,  chap.  7,  recited  the  great  increase  of  at- . 
torneys  in  Norfolk  and  Suffolk;  enacted  that  there  should 
be  but  six  attorneys  in  Norfolk,  six  in  Suff'olk,  and  two  in 
Norwich,  to  be  admitted  by  the  two  chief  justices.  Offend- 
ers were  to  forfeit  £20.  By  the  rule  or  Mich.  1654,  (K.  B. 
and  C.  P.)  it  was  ordered  that  a  jury  of  able  and  credible 
officers,  clerks,  and  attorneys  should,  once  in  three  years, 
inquire  concerning  the  offenses  of  attorneys;  and  that  the 
court,  once  in  every  year,  at  Michaelmas,  should  nominate 
"twelve,  or  more,  able  practicers"  to  examine  such  as 
should  desire  to  be  admitted  attorneys,  and  to  inform  the 
court  of  breaches  of  orders. 

Under  the  rules  of  the  Court  of  King's  Bench,  in  1654, 
none  was  to  be  admitted  an  attorney  unless  he  had  prac- 
ticed five  years,  or  served  five  years  as  clerk  to  some  judge, 
Serjeant  at  law,  counsellor,  attorney,  or  officer  of  one  of  the 
courts  at  Westminster,  unless  his  master  died  or  gave  over 
practice;  and  also  unless,  upon  examination,  he  was  found 
of  good  ability  and  honesty  for  such  employment;  and  that 
sufficient  proof  (to  be  put  into  writing)  was  made  of  such 
service  to  the  prothonotary  upon  a  desire  of  admittance, 
and  filed  with  the  clerk  of  the  warrants,  without  fee.  At- 
torneys dismissed  by  one  court  from  their  practice,  for  mis- 
demeanors, were  not  (after  certificate)  to  be  admitted  to 
practice  m  another  court,  it  being  contrary  to  the  intent  of 
the  law. 

Various  rules  were  promulgated  in  "the  courts  of  King's 
Bench  and  Common  Pleas,  in  the  years  1457,  1564,  1573, 
1582,  1616,  1615,  1645,  1654,  1656,,  1632,  1682,  1662,  1669, 
1705,  regulating  the  attendance  upon  the  court,  practicing 
without  leave,  payment  of  fees,  the  number  of  attorneys 
allowed  to  practice,  the  appearance  and  change  of  attor- 
neys, the  retainer  and  licenses  of  attorneys,  etc. 

Formerly  an  attorney  of  the  Court  of  King's  Bench  could 
not  practice  in  the  Court  of  Common  Pleas,  nor  vice  versa. 
No  one  could  practice  as  an  attorney  in  any  of  the  courts 
but  such  as  were  admitted  and  sworn  as  an  attorney  of  that 
particular  court.      But   afterward,   by   the  Statute  6  and' 
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7  Vict.,  chap.  73,  sec.  27,  attorneys  admitted  of  any  one 
of  the  superior  courts  might  practice  in  any  other  supe- 
rior court,  or  in  any  inferior  court  of  law  in  England  and 
Wales,  upon  signing  the  roll  of  such  other  court.  To  prac- 
tice in  the  Court  of  Chancery,  it  was  still  necessary  to  be 
admitted  a  solicitor  therein. 

The  Statute  6  and  7  Vict,  chap.  73,  consolidating  and 
amending  several  of  the  laws  relating  to  attorneys  and 
solicitors,  prescribes  the  conditions  of  admission  as  an  attor- 
ney, the  time  and  mode  of  their  service  under  articles,  and 
the  oaths  to  be  administered  to  them ;  and  authorizes  the 
judges  of  the  courts  of  common  law,  and  the  master  of  the 
rolls,  to  appoint  examiners,  to  examine  the  fitness  and  ca- 
pacity of  all  persons  applying  to  be  admitted  as  attorneys 
or  solicitors;  and  the  certificate,  either  of  the  common  law 
or  equity  examiners,  will  be  sufficient  to  entitle  a  person  so 
examined  to  admission  in  all  the  courts,  examination  by 
both  not  being  necessary. 

§  45.  Articled  clerks  in  England — Persons  contract- 
ing.— In  England,  the  first  step  requisite  to  a  person  becom- 
ing an  attorney  has  been  to  enter  into  an  agreement,  usually 
called  articles  of  clerkship,  with  a  person  properly  qualified 
under  the  statutes  to  take  articled  clerks  for  the  purpose  of 
becoming  attorneys  or  solicitors.  The  attorneys  or  solicitors 
properly  qualified  to  receive  clerks  must  be  actually  prac- 
ticing, or  else  the  masters  must  be  certain  other  specified 
officers  of  the  various  courts.^  The  binding  of  the  clerk  to 
his  master  must  be  bona  fide,  and  he  must  be  under  the  en- 
tire control  of  the  master  the  whole  of  the  time  mentioned 
in  the  articles.^  The  person  articled  must  be  of  a  proper 
age,  or  his  name  will  be  erased  from  the  roll  of  clerks  in 
court.' 

By  the  Statute  6  and  7  Vict.,  chap.  73,  sec.  3,  no  person  is 

'  See  the  early  statute:    22  Geo.  II,  chap.  46,  sees.  7,  19;  2  Geo.  II,  chap. 
23,  sec.  15;  Reg.  Trin.  31  George  III,  K.  B.  &  C.  P. 
"  Ex  parte  Taylor,  4  Barn  &  C.  341;  Fraser's  Case,  1  Burr.  291. 
'  In  re  Donne,  3  Swanst.  96. 
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capable  of  being  admitted  and  enrolled  as  an  attorney  or 
solicitor,  unless  he  has  been  bound  by  contract  in  writing 
to  serve  as  a  clerk  for  and  during  the  term  of  five  years  to 
a  practicing  attorney  or  solicitor  in  England  or  Wales, 
duly  sworn  and  admitted,  and  has  duly  served  under  such 
contract  for  the  term  of  five  years.  A  person  bound  for 
five  years -may  serve  part  of  that  time,  not  exceeding  a 
year,  as  pupil,  either  with  a  practicing  barrister  or  a  cer- 
tificated special  pleader,  or  the  London  agent  of  the  attor- 
ney or  solicitor.' 

No  attorney  or  solicitor  can  have  more  than  two  clerks 
at  the  same  time,  or  take  or  retain  a  clerk  after  discontin- 
uiug  practice,  nor  while  he  is  retained  as  a  writer  or  clerk 
by  any  other  attorney  or  solicitor;  and  service  under  such 
circumstances  is  not  included  in  the  computation  of  time, 
nor  considered  as  good  service.^  By  the  23  and  24  Vict., 
chap.  127,  sec.  4,  persons  having  been  bona  fide  clerks  to  at-- 
torneys  and  solicitors  for  ten  years,  may  be  admitted  after 
three  years'  service.^ 

Under  the  old  English  rule,  service  under  articles  to  an 
attorney  by  a  barrister  was  not  available  for  the  purpose  of 
his  being  admitted  an  attorney ;  *  but  by  23  and  24  Vict., 
chap.  127,  sec.  3,  persons,  having  been  barristers,  may 
be  admitted  as  attorneys  after  three  years'  service  to 
attorneys  or  solicitors  in  practice.  Persons  who  hold 
government  positions  are  not  competent  to  enter  into  a 
contract  of  service  as  articled  clerks.  Where  a  person  so 
situated  was  articled  to  an  attorney,  and  nominally  served 
him  for  five  years,  retaining  his  position  under  the  govern- 
ment during  the  entire  period,  and  then  commenced  prac- 

'  6  and  7  Vict.  chap.  73,  sees.  3,  6.  The  1  and  2  Geo.  IV.  chap.  48,  and  1 
Vict.  chap.  56,  repealed,  were  of  similar  purport;  6  and  7  Vict.  chap.  73, 
see.  4;  3  Stewt.  Blackst.  29.  See  also  2  Geo.  II,  chap.  2.^,  sees.  5,  7;  12 
Ibid.  chap.  13,  sec.  3;  22  Ibid.  chap.  46,  sec.  2:  30  Ibid.  chap.  19,  sec.  75. 

'  R.  Trln.  31  Geo.  Ill,  K.  B.  &  C.  P.  This  rule  has  been  held  retro- 
spective in  its  operation,  it  being  merely  confirmatory  of  an  old  regula. 
tion.    (4  Durn.  &  E.  492.) 

'  See  In  re  Sherry,  3  Law  R.  Q.  B.  164. 

*  In  re  Bateman,  2  Dowl.  &  L.  725";  6  Q.  B.  583;  9  Jur.  132;  14  Law  J.  Q. 
B.  89. 
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ticing  as  an  attorney,  the  court  ordered  his  name  to  be 
stricken  from  the  rolls."  It  follows  that  the  service  must 
be  bona  fide ;  and  accordingly,  where  an  attorney,  hj  mere 
collusion,  and  with  intent  to  secure  the  business  arising 
from  the  prisoners,  took  one  of  the  turnkeys  of  the  King's 
Bench  Pi'ison  for  his  articled  clerk,  the  articles  were  can- 
celed in  court/  To  be  admitted,  a  clerk  must  actually 
serve  the  full  time  under  the  articles;  any  interregnum 
must  be  supplied  by  service  under  new  articles.'  The  clerk 
must  also  be  under  the  complete  control  of  the  master  for 
the  full  term.  Anj"^  other  absorbing  occupation,  like  accept- 
ing a  busy  official  position,  may  prevent  his  admission,  or, 
being  admitted,  lead  to  the  striking  of  his  name  from  the 
rolls.''  This  rule  has  been  laid  down  with  much  strictness 
and  apparent  hardship;  the  devoting  of  days,  or  even 
hours,  to  a  government  employment,  although  only  an 
hour  or  so  per  day,  being  held  to  disqualify  the  clerk. 

§  46.  Service  under  the  articles. — The  articled  clerk 
must,  during  the  whole  time  and  term  of  service  specified 
in  the  contract,  continue  and  be  actually  emploj'ed  in  the 
proper  business,  practice,  and  employment  of  an  attorney 
or  solicitor.  An  affidavit  of  due  service  is  required  of  him 
before  admission.^  But  no  person  who  has  regularly  served 
his  clerkship  is  prevented  or  disqualified  from  being  ad- 
mitted, by  reason  of  his  master  having  omitted  or  neglected 
to  take  out  his  annual  certificate,  or  to  enter  or  register  it.* 

The  time  of  service  is  computed  from  the  date  of  the  execu- 
tion of  the  articles,  and  not  from  their  date;  and  the  clerk 
cannot  be  admitted  till  he  has  served  five  years  from  the 

'  In  re  Taylor,  6  Dowl.  &  R.  428;  4  Barn.  &  C.  341.  The  same  prohibi- 
tion is  now  incorporated  in  the  Statute  23  and  24  Vict.  chap.  127,  sec.  10. 

^  Fraser's  Case,  1  Burr.  291. 

^  Ex  parte  Smith,  1  Dowl.  &  R.  14. 

^  Ex  parte  Rowle,  2  Chit.  61;  Ex  parte  Taylor,  5  Barn.  &  Aid.  341;  4 
Barn.  &  C.  341;  6  Dowl.  &  R.  348.  See  Ex  parte  Paige,  1  Bing.  160;  7 
Moore,  572. 

»  6  and  7  Vict.  chap.  73,  sees.  12, 14;  2  Geo.  II,  chap.  23,  sec.  5;  22  Ibid, 
chap.  46,  sec.  8. 

»  Ibid. 


§   46.  ADMISSION   TO   PRACTICE.  97 

former  date.^  A  clerk  (being  a  master  of  arts)  was  articled 
on  the  8th  of  May,  1858,  for  three  years  "  from  the  date 
thereof."  It  was  lield  that  such  service  was  not  completed 
until  after  the  8th  of  May,  1861.' 

In  deciding  whether  the  service  of  an  articled  clerk  has 
been  sufficiently  subject  to  the  supervision  of  the  master, 
the  courts  are  governed  by  the  circumstances  of  each  par- 
ticular case.'  The  statute  does  not  seem  to  be  complied  with 
by  the  clerk  serving  part  of  the  time  with  another  attorr 
iiey,  even  with  his  master's  consent,  and  the  residue  of  the 
time  with  his  master;^  nor  with  the  partner  of  a  deceased 
master.^  But  an  articled  clerk,  performing  all  his  master's 
business,  may  at  leisure  hours  work  for  wages  with  another 
attorney.''  If  the  clerk  be  absent,  with  his  master's  consent, 
a  portion  of  the  allotted  time,  he  must  serve  for  that  length 
of  time  in  addition,  and  can  then  be  admitted.'  But  in  one 
case,  where  the  time  of  absence  was  spent  in  a  law  school 
in  the  United  States,  and  the  voyage  thither  was  taken  b}'' 
medical  advice,  and  with  the  consent  of  the  master,  the 
clerk  was  allowed  to  be  examined  for  admission,  and  the 
time  of  absence  included.* 


'  Ex  parte  Angel,  4  Jur.  656. 

"  Anon.  9  W.  R.  639. 

«  In  re  Duncan,  5  Best  &  Smith,  341;  10  Jur.  N.  S.  939;  33  L.  J.  Q.  B.  190; 

12  Week.  R.  752;  10  L.  J.  N.  S.  337. 

■•  In  re  Taylor,  4  Barn.  &  C.  341;  6  Dowl.  <fe  R.  428:  Ex  parte  Hill,  7  T. 
R.4o6. 

5  Ex  parte  Dalton,  9  D.  P.  C,  110;  4  Jur.  1187. 

*  Ex  parte  Blunt,  2  W.  Black.  764;  Ex  parte  Hill,  supra;  Llewellyn, 
Ex  parte,  2  Dowl.  N.  S.  701;  7  Jur.  377;  12  Law  J.  Q.  B.  138.  See  Ex  parte 
Carr,  3  Q.  B.  447. 

'  Ex  parte  Hubbard,  1  D.  P.  C.  438;  S.  P.  Ex  parte  Frost,  3  D.  P.  C. 
322;  1  Har.  &  W.  111. 

»  Ex  parte  Gross,  2  Dowl.  N.  S.  692;  7  Jur.  67;  12  Law  J.  Q.  B.  138.  See 
Ex  parte  Earle,  17  Jur.  440;  1  B.  C.  C.  180.  See,  as  to  effect  of  assignment 
of  articles,  Ex  parte  Brutton,  18  Jur.  580;  23  Law  J.  Q.  B.  290.  See  gen- 
erally, as  to  effect  of  assignment,  absence,  and  time  of  service.  Ex  parte 
WalUs,  8  Jur.  N.  S.  913;  2  Best  &  Smith,  416;  31  Law  J.  Q.  B.  176;  6  L.  T. 
N.  S.  242;  In  re  Hayward,  11  Week.  R.  67;  Ex  parte  Smith,  5  Jur.  N.  S. 
515;  28  Law  J.  Q.  B.  263;  7  Week.  R.  451;  32  L.  T.  135;  1  El.  <fc  E.  928;  Ex 
parte  Keddle,  4  Best  <fe  Smith,  993;  11  Jur.  N.  S.  603;  34  Law  J.  Q.  B.  136; 

13  Week.  R.  290;  11  L.  T.  N.  S.  625;  In  re  Thomas,  11  Week.  R.  341.    As  to 
effect  of  illness,  see  Anon.  9  L.  T.  N.  S.  324;  Ex  parte,  Beddook,  13  Week, 

A.  &  a— 7. 
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In  case  of  death  of  the  master,  or  his  discontinuance  of 
practice,  or  if  the  contract  is  canceled  by  mutual  consent, or 
the  clerk  legally  discharged  by  order  of  court,  and  he  shall 
become  bound  by  another  contract,  the  time  during  which 
he  served  bona  fide  under  the  first  articles  shall  be  good  and 
available  pro  tanto  in  estimating  the  requisite  time  under 
the  second  contract/ 

By  the  23  and  24  Vict.,  chap.  127,  sec.  2,  (repealing  sec.  7 
•of  the  6  and  7  Vict.,  chap.  73)  a  person  having  taken  the 
degree  of  bachelor  of  arts  or  of  laws,  at  the  Oxford,  Cam- 
Jbridge,  Dublin,  Durham,  or  London  universities,  or  in  the 
(Queen's  Universitj',  in  Ireland;  or  the  degree  of  bachelor  of 
larts,  master  of  arts,  bachelor  or  doctor  of  laws  in  any  of  the 
(Universities  in  Scotland,  not  being  honorary,  may  be 
.admitted  after  three  years'  service,  instead  of  five.  Under 
former  statutes  it  was  held  that  he  must  have  taken  his 
.degree  before  being  bound  by  articles.^  By  the  same  23 
.and  24  Vict.,  persons  who  have  successfully  passed  exami- 
•nations  at  the  universities  may  be  admitted  and  enrolled, 
rafter  having  duly  served  under  articles  for  the  term  of  four' 
years,  under  regulations  made  by  the  judges.^ 

§  47.     Continuous   service. — A  clerk  was  articled  to  his 

. father,  .\who  was  an  attorney,  for  five  years,  and  he  served 

part  of  the  time,  when  the  father  assigned  all  the  service  he 

.R.  871;  12  L.  T.  N.  |S.  711;  Ex  parte  Matthews,  1  Barn.  <fe  Adol.  160;  Ex 
parte  De  Fivas,  4  B.  &  S.  992;  1 1  Jur.  N.  S.  13;  34  Law  J.  Q.  B.  7;  Ex  parte 
Kogers,  11  .Tur.  N.  S.  50i;  34  Law  J.  Q.  B.  136;  Ex  parte  Vaughan,  W.  W. 

6  D.  46;  1  Jur.  21. 

1  6  and  7  Vict.  chap.  73,  sec.  13.    See  2  Geo.  II,  chap.  23,  sec.  12;  22  Geo. 
II,  chap.  46,  sec.  9;  chap.  14,  sec.  17. 
•'  Ex  parte  Bradford,  1  El.  &  E.  417;  5  Jur.  N.  S.  648;  28  Law  J.  Q.  B.  138; 

7  Week.  R.  188;  32  L.  T.  254.  See  Ex  parte  Unthank,  2  Moore  &  P.  453; 
Ex  parte  Gardner,  8  L.  T.  N.  S.  315.  See  old  statutes,  1  and  2,  Geo.  IV, 
chap.  48;  3  Geo.  IV,  chap.  16;  7  Geo.  IV,  chap.  5. 

'  See  as  to  rules  and  regulations  for  the  examination  of  articled  clerks, 
under  the  23  and  24  Vict.  chap.  127;  Reg.  Gen.  July  26th,  1861;  7.  Jur.  N. 
S.  309,  310,  part  2;  Reg.  Gen.  Nov.  26th,  1861;  8  Jur.  N.  S.  5,  part  2.  See  as 
to  service  of  managing  clerks:  23  and  24  Vict.  chap.  127,  sec.  4;  Ex  parte 
Vosprr,  4  Best  &  Smith;  901;  10  Jur.  N.  S.  724;  33  Law  J.  Q.  B.  113;  12  Week. 
R.  374;  Ex  parte  Rigby,  11  L.  T.  N.  S.  671. 
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had  in  the  clerk  to  another  attorney  for  fifteen  months;  and 
the  clerk  served  for  that  time,  and  then  returned  to  his 
father,  and  served  under  tiie  original  articles  for  the  re- 
mainder of  the  five  years.  The  court  held  that  the  service 
under  the  second  attorney  could  not  be  reckoned  as  part  of 
the  five  years'  service  required  by  the  6  and  7  Vict,  chap. 
73,  sees.  6,  12,  as  a  service  with  another,  even  with  the  mas- 
ter's consent,  is  not  sufficient.' 

So  a  service  had  been  held  insufficient,  if  continuous  for 
the  whole  time,  but  under  two  distinct  contracts  of  service.^ 

A  clerk  was  articled  for  five  years,  and  served  part  of  the 
time,  when,  owing  to  illness,  and  under  medical  advice, 
he  went  on  a  sea  voyage,  was  gone  eleven  mouths,  and  then 
returned  and  resumed  his  service  for  the  remainder  of  the 
five  years.  He  then  applied  for  admission,  but  the  court 
refused  it,  holding  that  the  eleven  months  of  absence  could 
not  be  counted  as  service,  as  he  had  not  been  actually  em- 
ployed as  an  attorney  during  five  years,  under  the  6th  and 
7th  Vict.,  chap.  73,  sec.  12.^ 

g  48.  Holding  another  office. — Employment  as  steward 
of  a  manor  has  been  held  not  a  violation  of  the  statute,^  the 
duties  having  been  performed  by  a  deputy,  with  whom  the 
clerk  divided  the  fees,  and  the  clerk  having  thrice  only 
during  two  or  three  years,  and  with  his  principal's  consent, 
absented  himself  for  a  day  in  order  to  hold  court.^ 

But  where  an  articled  clerk  held  during  the  term  of  his 
articles  the  office  of  vestry  clerk,  and  it  was  shown  that  the 

'  Ex  parte  Adams,  10  Law  R.  Q.  B.  227;  approving  Ex  parte  Hill,  7  T. 
R.  456;  under  the  old  statute,  2  Geo.  II,  chap.  23;  and  distinguishing  the 
ease  from  Ex  parte  Brutton,  23  L.  J.  Q.  B.  290,  and  Ex  parte  Trenchard,  9 
Law  R.  Q.  B.  406. 

^  Ex  parte  Austin,  21  Week.  R.  390;  Ex  parte  Adams,  10  Law  R.  Q.  B. 
227. 

'  Ex  parte  Moses,  9  Law  R.  Q.  B.  1.  See  as  to  service  under  old  arti- 
cles, cancellation  by  mutual  consent,  Ex  parte  Trenchard,  9  Law  R.  Q. 

B.  406. 

*  23  and  24  Vict.  chap.  127,  sec  10;  6  and  7  Vict.  chap.  73. 

*  In  re  Peppercorn,  1  Law  R.  Com.  P.  473.    See  In  re  Taylor,  4  Barn.  & 

C.  341. 
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duties  of  the  office  bad  not  interfered  with  the  due  perform- 
ance of  his  duties  under  his  articles,  or  with  his  legal 
studies,  still  he  was  said  to  have  contravened  the  provisions 
of  the  23  and  24  Vict.,  chap.  127,  sec.  10,  by  holding  another 
office,  and  his  application  for  admission  was  denied.' 

g  49.  Service  under  partners.— The  practice  had  been 
to  bind  the  clerk  to  one  partner  only  of  a  firm. 

An  attorney  can  have  but  two  clerks  articled  to  him  dur- 
ing the  same  period ;  and,  therefore,  if  he  has  a  partner,  and 
a  clerk  is  articled  to  both  members  of  the  firm,  the  number 
of  articled  clerks  which  the  firm  may  take  would  necessa- 
rily be  diminished.  Hence,  the  practice  of  binding  the 
clerk  to  one  master  only.  But  the  case  of  Ex  parte  Bayley  ^ 
certainly  seems  to  countenance  a  binding  to  two  attorneys. 
Nevertheless,  there  are  inconveniences  which  might  result 
to  them  if  the  clerk  were  articled  to  the  firm,  and  also  pos- 
sible inconvenience  to  the  clerk,  if  the  partnership  were 
dissolved,  for  he  could  not  serve  two  masters.  But  if  the 
applicant  chooses  to  be  bound  to  both  partners,  he  may 
take  the  risk;  a  binding  to  both  is  a  binding  to  each,  and 
is  not  contrary  to  the  act;  and  if  the  parties  choose  to  adopt 
that  form  of  engagement,  knowing  the  consequences  that 
may  result,  they  are  at  liberty  to  do  so.' 

§  50.  Affidavit  necessary. — The  attorney  to  whom  the 
clerk  is  bound  must,  within  six  months  after  the  date  of  the 
contract,  make  or  cause  to  be  made,  and  sworn  to,  an  affi- 
davit of  the  attorney's  having  been  duly  admitted,  and  of 
the  actual  execution  of  the  contract  by  the  attorney  and 
clerk.  This  affidavit  must  be  filed  within  six  months  next 
after  the  execution  of  the  contract.* 


'  In  re  Greville,  9  Law  Com.  P.  13;  distinguishing  the  case  from  In  re 
Peppercorn,  supra,  the  doctrine  of  which  the  court  said  would  not  be 
extended. 

2  9  Barn.  &  C.  691. 

»  In  re  Holland,  7  Law  R.  Q.  B.  297. 

*  6  and  7  Vict.  chap.  73,  sec.  8. 
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§  51.  Assignpient  and  discharge. — By  6  and  7  Vict., 
chap.  73,  sec.  5,  if  an  attorney  or  solicitor,  before  the  end 
or  determination  of  the  contract,  becomes  bankrupt,  or  is 
imprisoned  for  debt,  and  remains  in  prison  for  the  space  of 
twenty-one  days,  the  court  wherein  he  is  admitted,  upon 
the  application  of  the  clerk,  may  order  and  direct  the  con- 
tract to  be  discharged,  or  assigned  to  such  person,  upon  such 
terms  and  in  such  manner  as  the  court  may  think  fit.  And 
so  upon  the  death  of  the  attornej'',  or  if  he  discontinues  prac- 
tice, or  if  the  contract  is  canceled  by  mutual  consent,  or  the 
clerk  is  legally  discharged  before  the  expiration  of  the  term 
by  any  rule  or  order  of  the  court,  the  clerk  may  be  bound  by 
another  contract  to  any  other  practicing  attorney  or  solicitor 
during  the  residue  of  the  term,  and  service  under  this  con- 
tract will  be  deemed  good  and  effectual  service,  provided 
an  affidavit  is  made  and  filed  of  the  contract  and  its  exe- 
cution, as  in  the  case  of  a  first  or  an  original  contract.' 

If  the  master  absconds,  or  is  guilty  of  a  felony,  the  clerk 
may  obtain  a  discharge  from  his  articles,  and  further  arti- 
cles may  be  enrolled  without  an  assignment  of  the  original 
articles.  The  service  of  the  rule  in  some  way  is  sometimes 
ordered,  but  in  cases  of  felony  the  court  will  generally  grant 
a  rule  absolute  in  the  first  instance  to  discharge  the  clerk 
from  his  articles.'' 

Similar  orders  will  be  made  in  cases  where  the  attorney 
becomes  insane,  or  dies  intestate;  and  in  a  case  where  an 
articled  clerk,  under  age,  obtained  a  position  abroad,  and 
his  father,  as  well  as  the  attorney,  joined  with  him  in  an 
application  to  vacate  the  articles,  the  court  granted  the  mo- 
tion.' 

'  6  and  7  Viet.  chap.  73,  sees.  5, 13. 

'^  Ex  parte  Cartley,  12  Law  J.  Q.  B.  98;  Ex  parte  Hancock,  2  Dowl.  N. 
S.  54;  6  Jar.  919;  Ex  parte  Cartmel,  6  Jur.  950.  See  Ex  parte  Carnley,  2 
Dowl.  N.  S.  945;  7  Jur.  767. 

3  Anon.  3  Jur.  652;  Ex  parte  Lewis,  2  Dowl.  <fe  L.  130;  8  Jur.  6.39;  13  L. 
J.  Q,.  B.  261;  Ex  parte  Allen,  8  Jur.  1169;  Ex  parte  Darbell,  6  D.  P.  C.  505; 
1  W.  W.  <fe  H.  174.  See  as  to  making  and  filing  affidavit  of  due  execu- 
tion of  the  articles,  and  the  enrollment  and  registration  thereof;  6  and  7 
Vict.  chap.  73,  sees.  8,  9,  13;  Ibid,  chap.  86,  sees.  1,  2,  3;  23  and  24  Vict, 
chap.  127,  sec.  7;  Ex  parte  Heming,  9  Jur.  900;  In  re  Harris,  11  Week.  R. 
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In  case  of  the  dissolution,  for  any  reason,  of  the  relation 
between  the  articled  clerk  and  his  master,  it  seems  to  be  at 
the  discretion  of  the  court  whether  or  not  an  order  will  be 
made  for  the  return  of  any  part  of  the  premium  paid  to  the 
attorney  for  taking  the  articled  clerk.  The  course  pursued 
has  varied  with  the  circumstances  of  each  particular  case.* 

§  52.    Disputes  between  the  clerk  and  the  master. — 

The  courts  in  England  appear  to  have  exercised  a  very 
summary  jurisdiction  over  disputes  and  matters  of  differ- 
ence arising  between  the  clerk  and  his  master,  especially  in 
all  cases  of  misconduct  on  the  part  of  the  clerk.  Thus,  a 
court  refused  to  compel  an  attorney  to  execute  an  assign- 
ment of  articles  of  clerkship  where  the  clerk  had  been  guilty 
of  criminal  conversation  with  the  attorney's  wife.^  If  the 
master  refuses  to  deliver  up  the  articles  after  the  clerk  has 
served  his  full  term,  the  court  will  compel  their  delivery.^ 

§  53.  The  application  and  admission  to  practice  nnder 
old  English  rules. — Under  a  rule  of  the  Court  of  King's 
Bench,  in  the  time  of  George  III,  every  applicant  for 
admission  as  an  attorney  in  that  court,  and  who  had  not 
been  admitted  to  any  other  court,  was  required,  for  the 
space  of  one  full  term  previous  to  the  term  in  which  he 
intended  to  apply  for  admission,  to  cause  his  name  and 

36;  In  re  Follett,  30  Beav.  629;  Ex  parte  Leggett,  3  Jur.  N.  S.  1219;  Ex 
parte  Lee,  8  Week.  R.  541;  Anon.  27  Law  J.  Q.  B.  184;  Ex  parte  Cunning- 
ham, 9  Jur.  109;  8  Jur.  405;  In  re  Benson,  10  Beav.  435;  De  Paur  v.  Sigel, 
4  DeGex,  M.  &  G.  20.  When  articles  are  lost  or  stolen,  see  2  and  3  Vict, 
chap.  33,  sec.  9;  Ex  parte  Chapman,  3  D.  P.  C.  562;  Ex  parte  Beckenden, 
1  Har.  &  W.  193;  Ex  parte  Clark,  3  Barn.  &  Aid.  610;  Ex  parte  Nash,  6 
Scott  N.  R.  695;  Ex  parte  Briggs,  1  Dowl.  &  L.  94. 

'  Ex  parte  Gardner,  2  D.  P.  C.  520.  See  Ex  parte  Prankerd,  3  B.  &  A. 
257;  Ex  parte  Bayley,  9  Barn.  &  C.  691;  Ex  parte  Haden,  1  W.  W.  &  H. 
321;  2  Jur.  873;  Ex  parte  Bennett,  W.  W.  &  D.  210;  Ex  parte  Thompson, 
1  Ex.  864;  Hirst  v.  Tolson,  2  Macn.  &  G.  134;  2  Hall  &  T.  359;  14  Jur.  559; 
19  L.  J.  Ch.  441;  Lee  v.  Page,  7  Jur.  N.  S.  768;  30  L.  T.  Ch.  887;  9  Week. 
R.  754;  Craven  v.  Stubbius,  10  Jur.  N.  S.  1189:  34  L.  J.  Ch.  126;  13  Week. 
R.  208;  11  L.  T.  402. 

^  Ex  parte  Briggs,  1  Tidd's  Pr.  68;  Ex  parte  Prankerd,  3  Barn.  &  Aid. 
257;  1  Chit..  694,  558;  2  Chit.  52;  Copes  v.  Button,  2  Russ.  357. 

'  2  Russ.  358. 
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place  of  abode,  and  also  the  names  and  residences  of  the 
attorneys  to  whom  he  was  articled,  to  be  fixed  on  the  out- 
side of  the  Court  of  King's  Bench,  in  the  place  appropriated 
for  public  notices,  and  also  in  some  conspicuous  place  in  the 
chambers  of  each  of  the  judges  of  the  court,  and  in  the  King's 
Pench  office.  No  person  failing  to  comply  with  this  order 
was  allowed  to  be  admitted.  Similar  notices  were  required 
in  the  Court  of  Common  Pleas ;  but  the  Court  of  King's 
Bench,  by  a  subsequent  rule,  ordered  that,  instead  of  post- 
ing the  names  and  residences  in  each  of  the  judge's  cham- 
bers, they  should  be  entered  in  a  book  kept  for  that  purpose 
at  each  of  the  judge's  chambers  of  that  court.^ 

In  the  Common  Pleas,  the  application  was  made  before 
the  last  week  in  the  term,  and  every  person  not  being  an 
attorney  of  the  Court  of  King's  Bench,  or  solicitor  in  the 
Court  of  Chancery  or  Court  of  Exchequer,  was  required, 
before  being  sworn,  to  file  articles  of  clerkship,  together  with 
the  affidavit  of  the  due  execution  thereof,  and  the  affidavit 
of  due  service  under  the  articles,  and  of  the  notices  having 
been  given  pursuant  to  rule.  The  notice  was  required  to 
be  given  immediately  preceding  the  term  in  which  applica- 
tion was  made  for  admission.  When  an  attorney's  clerk  has 
served  part  of  his  time  with  one  attorney  and  part  with 
another,  to  whom  the  articles  are  assigned,  the  name  of  the 
assignee  must  be  inserted  in  the  notice  of  intention  to  apply 
for  admission.'^ 

As  to  examination  for  admission,  the  judges  of  the  re- 
spective courts,  or  one  or  more  of  them,  were,  by  the  34 
Geo.  Ill,  chap.  14,  sec.  3,  required,  before  allowing  any  per- 
son to  take  the  oath  or  affirmation,  to  examine  and  in- 
quire, by  such  ways  and  means  as  might  appear  suitable, 
into  the  fitness,  capacity,  and  qualifications  of  the  appli- 
cant, and,  after  being  satisfied  of  these  things,  administer 
the  oath  in  open  court,  and  then  cause  him  to  be  admitted, 
and  his  name  to  be  enrolled. 

'  Reg.  T.  T.  31  Geo.  Ill;  Ibid.  31  and  33  Geo.  Ill,  K.  B.  &  C.  P. 
'^  R.  M.  2  Geo.  II,  C.  P.;    R.  T.  37  Geo.  Ill,  C.  P.;    1  Bos.  &  P.  90;    Ex 
parte  Bonner,  2  Marsh.  48;  6  Taunt.  335;  Ex  parte  Stokes,  1  Chit.  556. 
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g  54.  Examination  and  admission  of  attorneys  un- 
der the  English  system. — The  candidate  for  admission  in 
England  is  now  required  to  give  notice  to  tlie  examiners 
before  the  commencement  of  the  term  next  preceding  that 
in  which  he  proposes  to  be  examined,  of  his  intention  to 
apply  for  examination.  Three  days,  at  least,  before  the 
commencement  of  the  term  next  preceding  that  in  which 
any  person  shall  propose  to  be  admitted  an  attorney  of  any 
of  the  courts,  he  must  cause  to  be  delivered  at  the  master's 
office  a  written  notice,  which  must  state  his  place  or'-places 
of  abode  or  service  for  the  last  preceding  twelve  months, 
and  the  name  and  place  of  abode  of  the  attorney  or 
attorneys  to  whom  he  was  articled  and  assigned  (if  any 
assignment  was  made) ;  and  the  master  is  required  to  post 
the  notice  on  the  first  day  of  the  term  in  some  conspicuous 
place,  within  or  near  to  and  on  the  outside  of  each  court; 
and  the  applicant  is  also  required,  for  the  space  of  one  full 
term  previous  to  the  term  in  which  he  shall  apply  to  be 
admitted,  to  enter,  or  cause  to  be  entered,  in  two  books 
kept  for  that  purpose,  one  at  the  chambers  of  the  lord 
chief  justice  or  chief  baron  of  the  court  in  which  he  ap- 
plies to  be  admitted,  and  the  other  at  the  chambers  of  the 
other  judges  or  barons  of  such  court,  his  own  name  and 
place  of  abode,  and  those  of  the  attorney  to  whom  he 
has  been  articled  and  assigned,  if  any  assignment  has  been 
made,' 

Three  days'  notice  must  be  given  to  the  master,  exclusive 
of  the  day  on  which  the  notice  is  given,  and  of  the  first  day 
of  the  term  to  which  it  relates.  Sunday  will  be  counted  as 
one  day.^  Slight  discrepancies  in  names  of  the  parties 
and  residences  will  not  invalidate  the  notices,  especially 

'  Reg.  Gen.  Hil.  T.  16  Vict.  1853;  6  and  7  Vict.  chap.  73,  sees.  15,  16;  1 
El.  &  B.  App.  57.  See  In  re  Lucas,  2  Jur.  N.  S.  65,  Q.  B.  As  to  admission 
of  barristers  through  the  inns  of  court,  see  Introduction,  ante,  sec.  15, 
et  seq. 

2  In  re  Prangley,  4  Ad.  <fc  E.  781;  6  Nev.  <fe  M.  421;  2  Har.  &  W.  65;  Ex 
parte  Bumps,  5  D.  P.  C.  713;  W.  W.  &  D.  530.  But  see  Ex  parte  Blunt, 
5  D.  P.  C.  231;  Ex  parte  Bayley,  6  D.  P.  C.  516;  1 W.  W.  &  H.  175;  2  Jur.  326. 
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upon  proof  of  identity.^    Slight  irregularities,  susceptible  of 
amendment,  are  not  fatal.''' 

The  courts  have  exercised  their  discretion  according  to 
the  circumstances  of  each  particular  case,  in  dispensing 
with  the  regular  notices,  and  in  accepting  irregular  ones.' 

A  printed  copy  of  the  list  of  admissions  and  re-admissions 
is  required  to  be  posted  in  the  Queen's  Bench,  Common  Pleas, 
and  Exchequer  offices,  and  at  the  judges'  hall  or  chambers  of 
each  court  in  Roll's  Gardens. 

The  several  masters  for  the  time  being  for  the  courts  of 
Queen's  Bench,  Exchequer,  and  Common  Pleas,  together 
with  sixteen  attorneys  or  solicitors,  to  be  appointed  by  a 
rule  of  court,  in  evei-y  year,  to  be  examiners  for  one  year — 
any  five  of  whom  may  act,  there  being  at  least  one  master 
among  the  five — are  to  conduct  the  examination,  and  be 
subject  to  appeal.  No  person  who  shall  not  have  been  pre- 
viously admitted  a  solicitor  of  the  High  Court  of  Chancery 
shall  be  admitted  to  be  sworn  an  attorney  of  any  of  the 
courts,  except  on  production  of  a  certificate  signed  by  the 
major  part  of  such  examiners  actually  present  at  and  con- 
ducting the  examination,  testifying  to  the  fitness  and  capac- 
ity of  the  applicant  to  act  as  an  attorney,  and  in  the  usual 
business  transacted  by  an  attorney  ;  and  such  certificate  to 
be  in  force  only  to  the  end  of  the  term  next  but  one  follow- 
ing the  date  thereof,  unless  such  time  shall  be  specially  ex- 
tended by  the  order  of  a  judge.^  The  examiners  conductthe 
examinations  under  regulations  first  submitted  to  and 
approved  by  the  judges. 

'  Ex  parte  Croft,  5  Nev.  &  M.  58;  1  Har.  &  W.  375;  Ex  parte  Dukes,  7  D. 
P.  0.  605;  2W.W.&  H.  44;  In  re  Clarke,  4  Nev.  <fe  M.  709;  3  Ad.  &  E.  72;  I 
Har.  &  W.  141;  Ex  parte  Collins,  6  D.  P.  C.  495;  1  W.  W.  &  H.  173;  2  Jur. 
842;  Ex  parte  Jones,  3  Ad.  &  E.  74.    In  re  Saffery,  11  Week.  R.  779. 

^  Cases  cited  supra;  Ex  parte  Rowland,  3  Jur.  1193;  Ex  parte  Lambert, 

3  Moore  &  P.  269.  See  In  re  Tucker,  9  D.  P.  C.  661;  Ex  parte  Woolwright, 

4  D.  P.  C.  274;  1  Har.  &  W.  517. 

"  See  Ex  parte  Thompson,  1  W.  W.  &  H.  33;  2  Jur.  34;  Ex  parte 
Gwynne,  2  W.  W.  &  H.  95;  3  Jur.  199;  Ex  parte  Hancock,  4  Ad.  <fc  E.  779; 
2  Har.  &  W.  99;  Ex  parte  Cunliflfe,  3  Dowl.  &  L.  548;  9  Jur.  942;  15  Law  J. 
Q.  B.  41;  Ex  parte  Estcourt,  8  Jur.  985;  Ex  parte  Gutaris,  7  Jur.  1039. 

*  Reg.  Gen.  Q.  B.  C.  &  Ex.  H.  T.;  16  Vict.  r.  1,  2;  1  El.  &  B.  App.  58. 
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The  court  has  not  power  to  extend  the  time  during  which 
the  certificate  of  examination  for  admission  to  practice  as 
an  attorney  shall  be  in  force.  The  extension  must  be  by- 
order  of  a  judge.'  If  the  applicant  failed  to  receive  his  cer- 
tificate, he  must  give  a  fresh  term's  notice  to  the  examiners 
if  he  intends  to  apply  again  to  be  examined.^  If  any  per- 
son is  dissatisfied  with  the  refusal  of  the  examiners  to  grant 
a  certificate,  he  is  at  liberty  within  one  month  to  applj'  for 
admission  by  petition,  in  writing,  to  the  judges,  to  be  de- 
livered to  the  clerk  of  the  lord  chief  justice  of  the  Court  of 
Queen's  Bench,  upon  which  no  fees  or  gratuity  shall  be  re- 
ceived, and  the  application  is  to  be  heard  by  not  less  than 
three  of  the  judges.' 

A  clerk  under  twenty-one  cannot  be  examined.*  But 
where  he  has  served  the  full  period  of  five  years,  and  will 
become  of  age  a  few  days  after  the  term,  he  may  be  exam- 
ined for  the  purpose  of  being  admitted  the  following  term.^ 
The  court  has,  where  a  clerk  proposed  to  practice  abroad 
only,  allowed  him  to  be  examined  before  the  expiration  of 
his  articles.^ 


'  Ex  parte  Young,  13  Q.  B.  663;  Ex  parte  Bromley,  2  Dowl.  N.  S.  388; 
12  Law  J.  Q.  B.  98;  6  Jur.  995. 

^  Ex  parte  Henry,  1  Perry  &  D.  71;  8  Ad.  &  E.  745;  2  Jur.  920;  1  W.  W. 
&  H.  585. 

^  Reg.  3,  1  L.  &  B.  App.  59.  See,  as  to  depositing  articles,  and  assign- 
ment, if  any:  Reg.  Gen.  supra,  1  El.  &  B.  58;  Ex  parte  Buckle,  2  Dowl. 
N.  S.  476;  7  Jur.  558;  Ex  parte  Nichols,  2  Dowl.  N.  S.  423;  Ex  parte 
Cooper,  5  D.  P.  C.  703;  W.  W.  <fc  D.  348.  As  to  sending  answers  to  ques- 
tions, see  Reg.  Gen.  Q.  B.  C.  P.  <fc  Ex.  H.  T.  16  Vict.  r.  3;  1  El.  &  B.  App. 
61;  Ex  parte  Lyons,  6  D.  P.  C.  517;  1  W.  W.  &  H.  174;  Ex  parte  Holland, 
5  D.  P.  C.  681;  W.  W.  &  D.  349;  1  Jur.  432;  Ex  parte  Carr,  1  Dowl.  N.  S. 
565;  6  Jur.  194. 

*  Ex  parte  Cragg,  6  D.  P.  C.  256;  Ex  parte  Evans,  1  W.  W.  &  H.  34;  2 
Jur.  47. 

^  Ex  parte  Tebbs,  9  D.  P.  C.  151;  1  W.  P.  C.  16;  4  Jur.  1014;  Bonsfield, 
Ex  parte,  9  D.  P.  C.  616;  5  Jur.  772. 

« Ex  parte  Twynam,  8  D.  P.  C.  293;  Ex  parte  Pulcher,  8  D.  P.  C.  614;  4 
Jur.  435;  3  Jur.  1124.  See  generally,  as  to  examination,  Ex  parte  Master- 
man,  6  Scott,  782;  7  D.  P.  C.  156;  5  Bing.  N.  C.  70;  In  re  Smithers,  1  Arn. 
423;  In  re  Bebb,  3  Jur.  24;  Ex  parte  Johnson,  1  W.  W.  &  H.  404;  2  Jur. 
966;  Ex  parte  Tonipkins,  6  D.  P.  C.  3;  W.  W.  &  D.  569;  Ex  parte  Thomas, 
8  Week.  R.  522.  See,  as  to  expiration  of  period  of  clerkship,  23  and  24 
Vict.  chap.  127,  sec.  12;  In  re  Ellis,  5  L.  T.  N.  S.  686;  In  re  Steele,  10  Jur. 
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An  attorney  may  be  admitted  on  taking  the  oath  of  alle- 
giance, and  the  oath  to  demean  himself  truly  and  honestly, 
under  6  and  7  Vict.,  chap.  73,  sees.  18,  19.^  But  he  cannot 
practice  in  England  without  taking  the  oath  substituted  for 
the  oaths  of  allegiance,  supremacy,  and  abjuration,  by  21 
and  22  Vict.,  chap.  48,  sec.  1.  Attorneys  of  the  superior 
courts  are  entitled  to  be  admitted  to  inferior  courts  of  law.^ 
If  the  attorney,  after  admission,  change  his  name,  the  court 
may  allow  the  entry  upon  the  rolls  to  be  altered  according- 
ly.' If  an  attorney  practice  in  a  court  in  which  he  has  not 
been  admitted,  he  cannot  maintain  an  action  for  his  fees, 
nor  for  money  out  of  pocket;  nor  has  he  any  lien  for  his 
costs  or  for  money  disbursed  upon  a  judgment  recovered ; 
nor  can  he  prevent  the  darnages  and  costs  in  one  action  be- 
ing set  off  against  those  in  another,  even  though  his  costs 
have  not  been  paid.* 

An  indictment  will  lie  against  a  person  who  acts  asan  attor- 
ney without  being  admitted  and  enrolled  pursuant  to  6  and  7 
Vict.,  chap.  73,  sec.  2,  notwithstanding,  by  sec.  35,  certain  dis- 
abilities and  penalties  are  imposed  on  a  person  so  acting.^ 

N.  S.  1254;  33  Law  J.  Q.  B.  326;  12  V\^eek.  R.  956.  See,  as  to  examination, 
articles  of  clerkship,  notices  of  examination,  etc.,  Ex  parte  Clerk,  7  Law 
R.  Q.  B.  587;  Ex  parte  Stewart,  7  Law  R.  Ex.  202;  Ex  parte  Banyard,  10 
Law  R.  Com.  P.  638;  Ex  parte  Sayer,  10  Ibid.  569;  Ex  parte  Darville,  2 
Ibid.  244;  Ex  parte  Cumberland,  10  Law  R.  Q.  B.  138.  As  to  taking  out 
certificate,  Sparling  v.  Brereton,  2  Law  R.  Eq.  64. 

'  In  re  Comroodeen  Tyabjee,  1  El.  &  Bl.  319;  4  Jur.  N.  S.  1108;  28  Law  J. 
Q.  B. 

=  6  and  7  Vict.  chap.  73;  London  v.  Begor,  13  Q.  B.  1;  13  Jur.  33;  17  Law 
J.  Q,.  B.  Ex.  330.  See,  as  to  admitting  attorneys  of  the  inferior  courts  to 
the  superior  courts,  16  and  17  Vict.  chap.  59,  sec.  7;  In  re  Myers,  8  Q.  B. 
515;  10  Jur.  563;  15  Law  J.  Q.  B.  209;  Ex  parte  Patrick,  7  Jur.  993;  13  Law 
J.  Q.  B.  90;  In  re  Watson,  11  V^^eek.  R.  730;  6  Jur.  N.  S.  1077;  30  Law  J.  Q. 
B.  1;  9  Week.  R.  13;  3  L.  T.  N.  S.  267;  Ex  parte  Hogg,  11  L.  T.  N.  S.  598; 
13  Week.  R.  315. 

^  Ex  parte  Benthall,  7  Scott  N.  R.  407;  Ex  parte  Gimlet,  11  Week.  R.  210; 
7  L.  T.  N.  S.  562;  Ex  parte  Daggett,  1  Lown.  M.  &  P.  1;  Ex  parte  Moses, 
15  Jur.  153;  19  Law  J.  Q.  B.  345;  Ex  parte  James,  9  Com.  B.  221;  1  Lown. 
M.  &  P.  4;  5  Ex.  310;  19  Law  J;  Ex.  272;  Ex  parte  Dearden,  5  Ex.  740;  1 
Lown.  M.  &  V.  666;  20  Law  J.  Ex.  80;  Anon.  11  Week.  R.  780.  But  see 
Ex  parte  Hayward,  5  Scott,  712. 

*  Latham  u.  Hyde,  1  D.  P.  C.  594;  1  C.  &  M.  128;  3  Tyrw.  143. 

^  Reg.  V.  Buchanan,  8  Q.  B.  SaS;  10  Jur.  736;  15  Law  J.  Q.  B.  227.  See 
Ackroyd  v.  Gill,  5  El.  &  B.  808;  2  Jur.  N.  S.  184;  25  Law  J.  Q.  B.  111. 
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§  55.  The  certificate. — Upon  payment  of  the  amount 
accrued  since  the  expiration  of  the  last  certificate,  or  such 
further  sum,  by  way  of  penalty,  as  the  courts  may  direct, 
attorneys  may  be  re-admitted.^  If  the  attorney  has  discon- 
tinued practice,  after  his  last  certificate  expired,  he  may  be 
admitted  without  payment  of  arrears, as  the  word  "neglect" 
in  the  statute  is  held  to  mean  culpable  neglect,  and  does 
not  apply  to  a  person  who  has  omitted  to  take  out  his  cer- 
tificate during  the  interval  of  his  ceasing  to  practice.^  The 
facts  may  be  shown  by  affidavit.' 

Even  if  a  party  continue  to  practice  as  a  solicitor,  after 
his  certificate  has  expired,  he  may,  under  circumstances, 
and  where  the  omission  did  not  arise  from  culpable  ne- 
glect, be  re-admitted.  So  where;  an  attorney  in  the  country 
had  given  to  his  clerk  directions,  and  the  necessary  money 
to  take  out  his  certificate,  and  the  clerk  applied  the  money 
to  his  own  use,  and  the  applicant,  supposing  his  certificate 
had  been  taken  out,  continued  to  practice,  after  his  former 
certificate  had  expired,  he  was  re-admitted  without  fine;* 
but  in  a  subsequent  case,  it  was  said  that  attorneys  must 
be  put  upon  inquiry,  for  the  good  of  the  profession ;   and 

An  exemplification  of  the  record  of  admission  is  of  sufficient  dignity 
to  call  for  a  plea  of  nul  tiel  record,  and  the  facts  as  to  a  person  being  an 
attorney  cannot  otherwise  be  questioned.    (Tidd's  Pr.  71.) 

Various  statutes  require  the  attorney,  immediately  after  his  admission, 
and  annually  thereafter,  to  take  out  an  annual  certificate,  showing  that 
certain  duties,  imposed  by  reason  of  his  vocation,  have  been  paid.  For 
failure  to  do  this,  statutory  penalties,  and  forfeitures,  and  disabilities  are 
also  imposed.  (Cross  v.  Kaye,  6  Durn.  &  E.  663;  Ex  parte  Jones,  4 
Moore,  347;  Sabin  v.  De  Burgh,  2  Camp.  196;  Nixon  v.  Hewitt,  10  Moore, 
270;  Prior  v.  Moore,  2  Maule  &  S.  605;  Welch  v.  Pribble,  1  Dowl.  &  K. 
215;  9  Geo.  IV,  chap.  49,  sec.  8;  7  Geo.  IV,  chap.  44;  25  Geo.  Ill,  chap.  80; 
37  Ibid.  chap.  90,  sees.  26,  30,  31;  36  Ibid.  chap.  90,  sec.  ii6;  54  Ibid.  chap. 
144;  55  Ibid.  chap.  184;  Davis  v.  Edmonson,  3  Bos.  &  P.  282;  4  Esp.  14; 
Barnard  v.  Gostling,  1  New  Rep.  245;  2  East,  569.) 

'  37  Geo.  Ill,  chap.  90,  sec.  ."51. 

^  Ex  parte  Matson,  2  Dowl.  &  R.  238;  Ex  parte  Clarke,  2  Barn.  &  Aid. 
314;  Ex  parte  Scrope,  2  Taunt.  398. 

'  Ex  parte  Cunningham,  7  Moore,  4J0;  1  Bing.  94;  Ex  parte  Sherwood, 
7  Moore,  493;  Ex  parte  Davis,  1  Chit.  729;  Ex  parte  Maliphant,  7  Moore, 
495;  Ex  parte  Murray,  Turn  &  R.  56. 

■•  fix  parte  Dent,  1  Barn.  &  Aid.  189;  Ex  parte  Winter,  1  Barn.  &  Aid. 
190,  note. 
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the  court  laid  down  a  rule  that  thereafter  there  should 
be  no  re-admission  without  fine,  or  with  a  merely  nominal 


g  56.  Registration  of  attorneys'  names. — The  residence 
of  many  attorneys  in  London  and  Westminster  being  diffi- 
cult to  find,  and  consequently  much  inconvenience  arising 
in  regard  to  serving  them  with  papers,  a  rule  was  made  in 
the  Court  of  King's  Bench^  that  the  master  should  prepare 
an  alphabetical  book,  and  that  the  same  should  be  kept  at 
the  master's  office,  in  the  King's  Bench  Walk,  to  be  there 
inspected  by  any  attorney,  or  his  clerk,  without  fee  or 
reward,  and  that  every  attorney  practicing  in  this  court, 
and  resident  in  London  and  Westminster,  or  within  ten 
miles  of  the  same,  should  enter  in  such  book,  in  alphabeti- 
cal order,  his  name  and  place  of  abode,  or  some  other  proper 
place  within  the  cities  of  London  and  Westminster,  where 
lie  might  be  served  with  notices,  summonses,  orders,  and 
rules;  and  that  as  often  as  any  such  attorney  should  change 
his  place  of  abode,  or  the  place  where  he  might  be  so  served 
with  notices,  summonses,  orders,  and  rules,  he  should  make 
the  like  entry  thereof,  in  the  said  book ;    "  and  that  all 

'  Ex  parte  Leacroft,  4  Barn.  &  Aid.  90;  Ex  parte  Christian,  3  Moore, 
578. 

See,  as  to  taking  out  and  renewing  the  annual  certificate,  Reg.  Gen.  Q. 
B.  C.  P.  &  Ex.  H.  T.  16  Vict.  1853;  1  El.  &  B.  A  pp.  63;  16  and  17  Vict,  chap, 
63,  sec.  1;  54  Geo.  Ill,  chap.  144;  23  and  24  Vict.  chap.  127,  sees.  18,  19,  22, 
23;  6  and  7  Vict.  chap.  73,  sec.  26;  Keegau  v.  Mowlds,  10  L.  T.  N.  S.  822; 
Ex  parte  Barnes,  2  B.  C.  R.  156;  5  Dowl.  &  L.  294;  Ex  parte  Webb,  4  D.  & 
D.  641;  Ex  parte  Weymouth,  5  Dowl.  &  L.  60;  2  B.  C.  R.  102;  7  and  8  Vict, 
chap.  86,  sec.  4;  Ex  parte  Seewood,  8  Jur.  404;  Ex  parte  Gude,  1  Dowl.  & 
L.  675;  7  Jur.  1016;  Ex  parte  Grey,  5  Dowl.  &  L.  275;  12  Jur.  119;  Ex  parte 
Taylor,  16  Jur.  728;  Ex  parte  Sewell,  32  Beav.  475;  Anon.  16  Jur.  222;  Ex 
parte  Smith,  33  Beav.  248;  Ex  parte  Bray,  2  Dowl.  &  L.  9;  8  Jur.  875;  13 
Law  J.  Q.  B.  240;  Ex  parte  Rudge,  2  Dowl.  N.  S.  682;  7  Jur.  581;  12  Law 
J.  Q.  B.  187;  Greene  v.  Reece,  8  Com.  B.  88;  Richards  v.  Suffleld,  2  Ex. 
616;  6  Dowl.  &  L.  22;  12  Jur.  731;  17  Law  J.  Ex.  362;  Ex  parte  Brunswick. 
4  Ex.  492;  13  Jur.  1058;  19  Law  J.  Ex.  112;  Fullalove  v.  Parker,  12  Com.  B. 
N.  S.  246;  8  Jur.  N.  S.  1078;  31  Law  J.  Com.  P.  239;  10  Week.  R.  581;  6  L. 
T.  N.  S.  353;  In  re  Angell,  6  Dowl*.  &  L.  144;  Holdgate  v.  Slight,  2  Lown. 
M.  &  P.  662;  21  Law  J.  Q.  B.  74;  Matchett  v.  Parks,  9  Mees.  &  W.  767;  1 
Dowl.  N.  S.  924;  Ex  parte  Robinson,  2  Dowl.  &  L.  9;  8  Jur.  621. 

*-'  Hil.  8  Geo.  Ill;  Tidd's  Pr.  71;  Imp.  K.  B.  33;  Loffl.  357. 
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notices,  summonses,  orders,  and  rules,  which  do  not  require 
a  personal  service,  shall  be  deemed  sufficiently  served  on 
such  attorney  if  a  copy  thereof  shall  be  left  at  the  place 
lastly  entered  in  such  book,  with  any  person  resident  at  or 
belonging  to  such  place;  and  if  any  such  attorney  shall 
neglect  to  make  such  entry,  that  then  the  fixing  up  of  any 
notice,  or  the  copy  of  any  summons,  order,  or  rule,  for  such 
attorney,  in  the  said  master's  office,  shall  be  deemed  a  suffi- 
cient service,  unless  the  matter  be  such  as  shall  require  a 
personal  service." 

Accordingly,  it  is  usual  for  practitioners  who  live  remote 
from  the  inns  of  courts,  or  chancery,  to  add  to  the  place  of 
their  abode  the  name  and  place  of  abode  of  some  other  per- 
son, where,  and  with  whom,  notices,  summonses,  orders, 
rules,  and  otlier  proceedings  that  do  not  require  personal 
service,  may  be  left  for  them,  near  to  such  inns;  but  when 
the  name  and  place  of  abode  of  the  attorney  are  entered, 
then  service  at  that  place  is  the  proper  service. 

§  57.    Practicing  in  the  names  of  each  other. — If  an 

attorney's  name  is  set  to  a  process  without  authority,  the 
proceedings  may  be  set  aside,  and  an  attachment  granted 
against  the  plaintiff's  attorney;^  and  a  judgment  entered 
up  by  an  attorney's  clerk,  in  the  name,  but  without  the 
knowledge  or  consent  of  a  regular  attorney,  will  be  set 
aside.^  If  an  attorney  acts  in  the  name  of  another,  a  de- 
mand of  costs  by  the  acting  attorney  is  good."  It  has  been 
decided  that  if  an  attorney  gives  leave  to  another  to  prac- 
tice in  his  name,  he  is  answerable  for  what  he  does  in  his 


§  58.  Effect  of  want  of  qualification. — Although  a  party 
subjects  himself  to  various  penalties  for  acting  as  an  attor- 
ney or  solicitor  without  the  requisite  qualifications,  yet 

'  Oppenheim  v.  Harrison,  1  Burr.  20;  Hawkins  v.  Edwards,  4  Moore,  603. 
=  5  Burr.  2660. 
3  Say.  R.  95. 
■*  12  Mod.  666. 
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generally  it  does  not  affect  the  proceedings  taken  by  him  in 
that  character,  and  thej''  cannot  be  treated  as  a  nuUitj', 
whether  taken  in  the  name  of  the  unqualified  person,  or  in 
that  of  a  regular  attorney,  without  his  consent;'  nor  will 
they  afford  ground  of  error  in  the  proceedings;"  but  the  courts 
will,  on  proof  of  the  circumstances,  order  the  proceedings 
staj^ed  until  a  proper  attorney  is  appointed,'  or  to  be  set 
aside  altogether  if  the  client  was  aware  of  the  want  of 
qualification  on  the  part  of  the  attorney^  whose  name  is 
made  use  of. 

An  unqualified  person  practicing  as  an  attorney  cannot 
recover  his  fees,  or  any  remuneration,  for  his  trouble ;  and 
where  such  proceedings  are,  for  form's  sake,  taken  in  the 
name  of  a  regularly  admitted  attorney,  neither  the  one  nor 
the  other  can  recover;^  nor  will  the  courts,  in  such  cases, 
allow  the  costs  to  be  recovered,  indirectly,  by  an  execution 

'  Bayley  v.  Thompson,  2  Dowl.  655;  2  Car.  &  M.  673;  Hill  v.  Mills,  2  Dowl. 
696;  Reg.  v.  Burgess,  3  Nev.  &  P.  366;  8  Ad.  &  E.  275. 

^  Haydon  v.  TJdjun,  Cro.  Jac.  521. 

'  Bayley  v.  Thompson,  2  Dowl.  655;  Hawkins  v.  Edwards,  4  Moore,  603; 
Chadwlck  v.  Hough,  2  Cromp.  M.  &.  R.  29,  164;  Marsden's  Bail,  4  Dowl. 
P.  C.  654. 

*  Norton  v.  Curtis,  3  Dowl.  245;  Oppenheim  o.  Harrison,  1  Burr.  20; 
Hopwood  V.  Adams,  5  Burr.  2660;  Welch  v.  Pribble,  1  Dowl.  &  R.  215; 
Reader  v.  Bloom,  10  Moore,  261;  3  Bing.  9;  Smith  v.  Wilson,  1  Dowl.  P.  C. 
215,  245;  2  Dowl.  655;  Hilleary  ■«.  Hungate,  3  Dowl.  56;  Glyn  v.  Hutchin- 
son, 2  Ad.  &  E.  660;  3  Dowl.  529;  Peterson  v.  Powell,  9  Bing.  620. 

^  Hopkinson  v.  Smith,  7  Moore,  243;  1  Bing.  13.  An  unqualified  person 
who  acts  as  a  solicitor  is  guilty  of  a  contempt  of  court,  although  he  acts 
in  the  name  and  with  the  consent  of  a  duly  qualified  solicitor.  (Aber- 
crombie  v.  Jordon,  L.  R.  8  Q.  B.  Div.  187;  and  see  Law  Society  v.  Shaw, 
Law  R.  9  Q.  B.  Div.  1.)  And  a  solicitor  acting  without  authority  must,  as  a 
general  rule,  pay  the  costs  thereby  occasioned.  (In  re  Savage,  Law  R.  15 
Ch.  Div.  557;  and  see  Newbiggin-by-the-Sea  Gas  Co.  v.  Armstrong,  Law 
R.  13  Ch.  Div.  310;  Nurse  v.  Durnford,  Law  R.  13  Ch.  Div,  764.)  And  he 
is  not  entitled  to  recover  his  expenses  and  fees  from  those  for  whom  he 
acts.  (Verlanderi).  Eddolls,  51  L.  J.  Q.  B.  Div.  55.)  To  entitle  a  person 
to  practice  as  an  attorney  at  law  in  the  courts  of  Colorado,  such  person 
must  be  duly  licensed  and  enrolled  as  an  attorney  ;  and  a  person  unli- 
censed can  recover  no  compensation  for  professional  services,  nor  be  per- 
mitted to  assume  the  calling  and  office  of  an  attorney  by  the  mere  shift 
of  using  the  name  of  a  qualified  person.  (Hittson  v.  Browne,  3  Colo.  304; 
Bachman  v.  O'Reilly,  14  Colo.  433.)  It  is,  however,  held  in  Virginia  that 
a  client  cannot  refuse  to  pay  his  attorney  his  fees,  although  that  attor- 
ney may  be  practicing  without  license.    (Yates  v.  Robertson,  80  Va.  475.) 
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at  the  suit  of  the  client,  if  the  latter  has  not  already  ad- 
vanced them  to  the  attorney;^  but  where  the  client  is  not 
aware  of  the  attorney's  disqualification,  and  has  made  ad- 
vances to  him  on  account  of  the  costs,  he  is  generally  en- 
titled to  recover  costs  to  the  extent  of  those  advances,  he 
consenting  to  take  no  advantage  of  his  privilege  in  any 
pending  proceedings/ 

g  59.  Re-admission.  ^ — An  attorney  who  has  been 
stricken  off  the  rolls  may  be  re-admitted.^  The  applicant 
must,  before  the  commencement  of  the  term  next  preceding 
that  in  which  he  intends  to  apply  to  be  re-admitted,  give 
notice  thereof  as  in  the  case  of  an  original  admission.*  But 
the  court  will  not  re-admit  an  attorney  who  has  discontin- 
ued practice  for  thirty  years.'  Persons  convicted  of  mis- 
conduct, offenses,  and  especially  felonies,  will  not  be  re-ad- 
mitted,' except  under  very  special  circumstances. 

§  60.    The   6  and  7  Vict.,  chap.  73.— By  the  6  and  7 

Vict,  chap.  73,  sec.  1,  no  person  shall  act  as  an  attorney  or 
solicitor,  or  as  such  attorney  or  solicitor  sue  out  any  writ 
or  process,  or  commence,  carry  on,  solicit,  or  defend  any 
action,  suit,  or  other  proceeding,  in  the  name  of  any  other 
person,  or  in  his  own  name,  in  the  High  Court  of  Chan- 
cery, or  Courts  of  Queen's  Bench,  Common  Pleas,  Exche- 
quer, or  in  certain  specified,  inferior,  and  special  courts,  or 
in  an}'  other  court  of  law  or  equity  in  England  or  AVales, 
or  act  as  an  attorney  or  solicitor  in  any  cause,  matter,  or 

'  Meek  v.  Whalley,  1  Bing.  N.  C.  59;  2  Dowl.  823. 

^  Wilson  V.  Knapp,  8  Dowl.  426;  Reader  v.  Bloom;  10  Moore,  261.  See 
Young  V.  Dowlman,  3  Younge  &  J.  24;  Humphrey  v.  Harvey,  4  Moore  & 
S.  fiOO;  1  Bing.  N.  C.  59;  2  Dowl.  823. 

"  Rex  V.  Greenwood,  1  W.  Black.  222;  Ex  parte  Makinson,  18  C.  B.  661. 

"  Reg.  Gen.  Q,.  B.  C.  P.  and  Exch.  H.  T.  16  Vict.  r.  7;  1  El.  <fe  B.  App. 
63;  23  and  24  Viet.  chap.  127,  see.  25;  ex  parte  Calland,  2  B.  &  A.  315.  See 
In  re  Sill,  2  Jur.  N.  S.  1232.    See  Ex  parte  Cole,  1  Doug.  114. 

*  Ex  parte  Billings,  5  D.  P.  C.  385;  2  Har.  &  W.  327.  See  Ex  parte  Bra- 
bant, 7  D.  P.  C.  622;  2  W.  W.  &  H.  46;  3  Jur.'  1152. 

«  Hawden,  Ex  parte,  9  D.  P.  C.  970;  5  Jur.  508;  In  re  Garbett,  18  Com. 
B.  403;  In  re  Pike,  11  Jur.  N.  S.  504,  860;  34  Law  J.  Q.  B.  121,  220.  See  In 
re  Robins,  11  Jur.  N.  S.  504;  .34  Law  J.  Q.  B.  121. 
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suit,  civil  or  crimiiial,  to  be  heard,  tried,  or  determined 
before  any  justice  of  assize,  etc.,  unless  such  person  be 
admitted  and  enrolled,  and  otherwise  qualified  to  act  as  an 
attorney  or  solicitor,  and  be  on  the  roll  at  the  time  of  his 
acting  in  such  capacity.^ 

'  See  as  to  articled  clerks,  admission,  etc.,  ante,  sees.  45,  58. 

The  6  and  7  Vict.,  chap.  73,  (1813)  consolidating,  amending,  and  repeal- 
ing the  former  English  statutes  in  regard  to  attorneys,  repealed  the 
following  acts: 

An  act  admitting  attorneys — 15  Edw.  II,  chap.  1. 

An  act  regulating  attorneys — i  Hen.  IV,  chap.  18, 

An  act  providing  that  no  lord  of  a  franchise  shall  be  attorney  within 
the  same — 4  Hen.  IV,  chap.  19,  and  portions  of  the  actl.  Hen.  V,  chap.  4, 

An  act  touching  warrants  of  attorney — 18  Hen.  VI,  chap.  9. 

An  act  regulating  the  number  of  attorneys  in  Norfolk,  Suffolk,  and  Nor- 
wich—33  Hen.  VI,  chap.  7. 

So  much  of  the  acts  concerning  misleading,  jeofails,  and  attorneys,  as 
related  to  entering  warrants  of  attorney — 32  Hen.  VIII,  chap.  30,  and  18 
Eliz.  chap.  14,  sec.  3. 

An  act  to  reform  the  multitudes  and  misdemeanors  of  attorneys  and 
solicitors  at  law,  and  to  avoid  unnecessary  suits  and  charges  at  law — 

3  James  I,  chap.  7. 

So  much  of  an  act  for  the  amendment  of  the  law,  and  the  better 
advancement  of  justice,  as  related  to  the  filing  of  warrants  of  attorney — 

4  and  5  Anne,  chap.  16. 

An  act  for  the  better  regulation  of  attorneys  and  solicitors— 2  Geo.  II, 
chap.  23. 

A  portion  of  the  5  Geo.  II,  chap.  18. 

An  act  to  explain  and  amend  the  act  2  Geo.  II.  chap.  23 — 6  Geo.  II, 
chap.  27. 

A  portion  of  the  12  Geo.  II,  chap.  13  (so  much  as  related  to  attorneys). 

A  portion  of  the  22  Geo.  II,  chap.  46  (so  much  as  related  to  attorneys). 

A  portion  of  the  26  Geo.  II,  chap.  26  (so  much  as  related  to  attorneys). 

A  portion  of  the  30  Geo.  Ill,  chap.  19  (so  miuch  as  related  to  the  2  Geo. 
II,  chap.  23). 

So  much  of  the  37  Geo.  Ill,  chap.  90,  as  related  to  attorneys. 

An  act  to  amend  the  several  acts  for  the  regulation  of  attorneys  and 
solicitors  (except  so  far  as  the  attorneys  and  solicitors  of  Ireland  were 
affected  thereby)—!  and  2  Geo.  IV,  chap.  48.  And  the  amendatory  act  3, 
Geo.  IV,  chap.  16  (with  the'same  exceptions). 

So  much  of  the  1  and  2  Wm.  IV,  chap.  56,  to  establish  a  court  of  bank- 
ruptcy, as  related  to  the  admission  and  practicing  of  attorneys  and  solic- 
itors in  said  courts. 

So  much  of  the  5  and  6  Wm.  IV,  chap.  11,  as  related  to  the  service  of  any 
clerk,  and  his  admission  and  enrollment  as  an  attorney  or  solicitor,  or 
as  to  striking  any  person  oif  the  roll. 

So  much  of  the  6  and  7  Win.  IV,  chap.  7,  as  related  to  striking  any  attor- 
ney or  solicitor  oflf  the  roll. 

The  act  1  Vict.  chap.  46,  for  amending  the  several  acts  for  the  regula- 
tion of  attorneys  and  solicitors. 

A.  &  C— 8. 
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The  judges,  may,  before  admission,  examine  and  inquire, 
by  such  ways  and  means  as  they  may  think  proper,  touch- 
ing the  articles  and  service,  and  the  fitness  and  capacity  of 
the  candidates  to  act  as  attorneys;  and  may  then,  if  satisfied, 
have  the  attorney's  oath  administered,  in  addition  to  the 
oath  of  allegiance;  and  after  such  oaths  are  taken,  they 
■  cause  the  applicant  to  be  admitted  an  attorney  of  the  court, 
and  his  name  to  be  enrolled  as  an  attorney  of  the  court. 

For  the  purpose  of  facilitating  the  inquiry  touching  the 
due  service  under  articles,  and  the  fitness  and  capacity  of 
the  person  to  act  as  attorney,  it  is  lawful  for  the  judges  of 

So  much  of  the  land  2  Vict.  chap.  45,  as  related  to  the  admission  and 
practice  of  attorneys  and  solicitors. 

So  much  of  the  following  acts  to  indemnify,  etc.,  as  related  to  striking 
any  attorney  or  solicitor  off  the  roll,  viz:  The  7  W^m.  IV,  chap.  12;  1 
Vict.  chap.  16;  2  and  3  Ibid,  chap  33;  3  Ibid.  chap.  16;  4  Ibid.  chap.  11;  5 
Ibid.  sess.  2,  chap.  10;   6  Ibid.  chap.  9. 

The  following  acts  were  not  repealed  or  altered  by  the  6  and  7  Vict, 
chap.  73,  viz: 

An  act  for  allowing  attorneys  to  make  suits  in  several  courts — 20  Hen. 
Ill,  chap.  10. 

An  act  against  champerty — 3  Edw.  I,  chap.  25. 

An  act  inflicting  penalty  upon  a  serj^aut  or  pleader  committing  deceit — 
3  Edw.  I,  chap  29. 

An  act  against  maintainers  of  quarrels  being  suffered — 3  Edw.  I, 
chap.  33. 

An  act,  viz:  Certain  actions  wherein,  after  appearance,  the  tenant  shall 
not  be  essoined,  but  may  make  his  attorney — 3  Edw.  I,  chap.  42. 

An  act,  amongst  other  things,  that  attorneys  may  be  made,  where  an 
a,ppeal  lieth  not — 6  Edw.  I,  chap.  8. 

An  act  authorizing  persons  to  make  general  attorneys  in  all  pleas  for 
or  against  them — 13  Edw.  I,  chap  49. 

The  acts  28  Edw.  I,  chap.  11;  and  12  Edw.  II,  chap.  1. 

The  acts  7  Rich.  II,  chap.  14;  and  7  Hen.  IV,  chap.  13. 

An  act  that  all  persons,  religious  and  secular,  may  make  their  general 
attorneys  to  sue  or  plead  for  them  in  every  Hundred  and  W^apentake — 15 
Hen.  VI,  chap.  7. 

The  acts  3  Hen.  VII,  chap.  1;  18  Eliz.  chap.  5;  29  Eliz.  chap.  5:  31  Eliz. 
chap  10. 

The  act  4  and  5  Anne,  chap.  16,  for  the  amendment  of  the  law,  and  the 
better  advancement  of  justice,  except  so  much  as  relates  to  filing  war- 
rants of  attorneys. 

The  act  12  Geo.  I,  chap.  29;  19  Geo.  Ill,  chap.  6S;  23  Ibid.  chap.  33;  24 
Ibid.  chap.  42;  25  Geo.  II,  chap.  80;  34  Geo.  Ill,  chap.  14;  39  and  40  Ibid, 
chap.  104;  44  Ibid.  chap.  59;  44  Ibid.  chap.  98;  49  Ibid.  chap.  28;  52  Ibid, 
chap.  63;  54  Ibid.  chap.  144;  55  Ibid,  chap,  184;  6  Geo.  IV,  chap.  16;  7 
and  8  Ibid.  chap.  29;  9  Ibid,  chap  25;  11  Ibid.;  and  Will.  IV,  chap.  70. 
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the  superior  courts,  or  any  eight  or  more  of  them,  of  whom 
the  chiefs  of  the  courts  shall  be  three,  from  time  to  time  to 
nominate  and  appoint  such  persons  to  be  examiners,  and  to 
make  rules  and  regulations  for  conducting  the  examina- 
tion. 

The  master  of  the  rolls,  jointly  with  the  judges,  may  nom- 
inate and  appoint  examiners  to  make  rules  and  regulations 
for  conducting  the  examination  of  persons  applying  to  be 
admitted  as  attorneys  and  solicitors,  authorized  to  practice 
both  in  the  courts  of  law  and  the  Court  of  Chancery. 

Following  is  the  prescribed  oath :    "  I, ,  do  swear  (or 

solemnly  affirm,  as  the  case  may  be)  that  I  will  truly  and 
honestly  demean  myself  in  the  practice  of  an  attorney,  (or 
solicitor,  as  the  case  may  be)  according  to  the  best  of  my 
knowledge  and  abilitJ^     So  help  me  God."^ 

No  person  who  has  been  admitted  and  enrolled  is  liable 
to  be  struck  off  the  roll  for  or  on  account  of  any  defect  in 
the  articles  of  clerkship,  or  in  their  registry,  or  in  the  service 
under  the  articles,  or  in  the  admission  and  enrollment,  un- 
less the  application  for  striking  him  off,  be  made  within 
twelve  months  from  the  time  of  his  admission  and  enroll- 
ment, except  in  cases  of  fraud.^  An  attorney  must  not  act 
as  agent  for  persons  not  qualified.  If  he  does,  he  may  be 
stricken  from  the  roU.^  Any  person  having  taken  the  de- 
gree of  bachelor  of  arts  or  bachelor  of  laws  in  the  Univer- 
sities of  Oxford,  Cambridge,  Dublin,  Durham,  or  London,  or 
in  the  Queen's  University  in  Ireland,  or  the  degree  of  bach- 
elor of  arts,  master  of  arts,  bachelor  of  laws,  or  doctor  of 
laws,  in  any  of  the  universities  of  Scotland,  none  of  such 
degrees  being  honorary  degrees,  and  who,  at  any  time  after 
having  taken  such  degree,  and  either  before  or  after  the 
passing  of  this  act,  has  been  bound  by  and  has  duly  served 
under  articles  of  clerkship  to  a  practicing  attorney  or  solic- 
itor for  the  term  of  three  years,  and  has  been  examined  and 
sworn,  as  provided  by  law,  may  be  admitted  and  enrolled 

■  6  and  7  Vict  chap.  73,  sees.  15, 16,  17,  18,  19. 
2  6  and  7  Vict.  chap.  73,  sec.  29. 
^  6  and  7  Vict.  chap.  73,  sec.  32. 
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as  an  attorney  or  solicitor.'  Where  any  person  has,  before 
the  passing  of  the  act,  and  at  any  time,  after  having  taken 
such  degree,  been  bound  for  five  years,  he  may,  after  hav- 
ing duly  served  three  years  of  such  term  in  such  manner 
as  would  have  been  required  if  he  had  been  bound  for  three 
years  only,  and  having  been  examined  and  sworn,  and, 
with  the  consent  in  writing  indorsed  on  his  articles  of  the 
the  attorney  or  solicitor  to  whom  he  may  be  bound,  to  the 
immediate  determination  of  his  articles,  be  admitted  and 
enrolled ;  and  where  such  consent  is  given  and  acted  upon 
by  the  person  so  made  eligible  to  be  admitted  and  enrolled, 
the  articles  of  clerkship  shall  be  deemed  to  have  determined 
as  if  by  effluxion  of  time. 

Persons  having  been  bona  fide  clerks  to  attorneys,  solici- 
tors, or  proctors,  for  ten  years,  may  be  admitted  after  three 
years'  service.'^  The  judges  may  make  regulations  for 
persons  who  have  passed  certain  examinations  in  the 
universities  before  articles,  to  be  admitted  after  four  years' 
service. 

The  judges  may  require  examinations  in  general  knowl- 
edge, either  before  articles  or  before  admission,  with  power 
to  dispense  therewith  in  specified  cases;'  but  this  provision 
is  only  applicable  to  persons  who  have  not  taken  degrees 
or  successfully  passed  the  university  examinations.  The 
judges  may  also  require  an  examination  in  legal  knowledge 
during  the  articles  to  ascertain  the  progress  of  the  student. 

The  23  and  24  Vict.,  chap.  127,  sec.  10,  entitled  "An  Act 
to  amend  the  laws  relating  to  attorneys,  solicitors,  proctors, 
and  certified  conveyancers,"  and  passed  in  1860,  enacted,  in 
section  10,  that  no  person  thereafter  bound  by  articles  of 
clerkship  to  any  attorney  or  solicitor  shall,  during  the  term 
of  service  mentioned  in  such  articles,  hold  any  ofiice  or 
engage  in   any   employment   whatsoever   other  than  the 

'  23  and  24  Vict.  chap.  127,  sees.  1  and  2,  August  28th,  1860,  amending  the 
6  and  7  Vict.  chap.  73,  and  the  7  and  8  Vict.  chap.  86,  and  the  14  and  15 
Vict.  chap.  88. 

^  23  and  24  Vict.  chap.  127,  sec.  24. 

»  Ibid.  sees.  7,  8,  9. 


g    60  ADMISSION   TO   PRACTICE.  117 

employment  of  clerks  to  such  attorney  or  solicitor,  and  his 
partner  or  partners,  if  any,  in  the  business,  practice,  or 
employment  of  an  attorney  or  solicitor,  save  as  by  the  Act 
6  and  7  Vict.,  chap.  73,  or  the  Act  of  1860,  otherwise  pro- 
vided, and  that  every  person  bound  as  aforesaid  shall, 
before  being  admitted  an  attorney  or  solicitor,  prove  by  the 
affidavit  required  under  the  fourteenth  section  of  the  Act  of 
6  and  7  Vict.,  that  he  has  not  held  any  office  or  engaged  ia 
any  employment  contrary  to  the  enactment  now  in  recital, 
and  that  the  form  of  such  affidavit  as  aforesaid  shall  be 
varied  by  such  addition  thereto  as  may  be  necessary  for 
that  purpose. 

The  restriction  contained  in  this  enactment  is  not  to  be 
enforced  in  certain  cases,  where  such  consent  and  sanction 
as  is  provided  by  the  Act  of  37  and  38  Vict.,  chap.  68,  are 
obtained.  That  act,  called  the  Attorneys'  Act  of  1874,  and 
applicable  only  to  England  and  Wales,  provides  that  sec. 
10  of  the  23  and  24  Vict.,  above  referred  to,  shall  not  apply 
to  any  cases  in  which  any  person  bound  by  articles,  as 
therein  mentioned,  shall,  before  or  after  he  enters  upon  the 
office,  or  engages  in  the  employment,  have  applied  for  and 
obtained — 

1.  The  consent  thereto  in  writing  of  the  attorney  or  solic- 
itor to  whom  he  is  bound;  and — 

2.  The  sanction  thereto  of  one  of  the  judges  of  one  of  the 
superior  courts  of  law  at  Westminster,  or  the  master  of  the 
rolls,  or  one  of  the  judges  of  the  High  Court  of  Justice,  to 
be  evidenced  by  an  order  of  such  judge. 

This  section  applies  to  the  case  of  any  person  bound  by 
articles  expiring  after  or  not  more  than  two  years  before 
the  passage  of  the  Act  of  1874,  who  shall  have  held  any 
office,  or  been  engaged  in  any  employment  during  the  ser- 
vice under  such  articles,  before  or  after  the  passage  of  this 
latter  act;  and  who,  within  one  year  after  such  passage,  or 
within  one  year  after  the  expiration  of  his  articles,  shall 
prove  by  an  affidavit  from  the  attorney  or  solicitor  to  whom 
he  is  bound,  or  by  such  other  evidence  as  shall  be  satis- 
factory to  such  judge,  that  the  holding  of  such  office,  or  be- 
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ing  engaged  in  such  employment,  was  with  the  consent  of 
the  attorney  or  solicitor  to  whom  he  was  or  is  bound,  and- 
has  not  interfered  with  due  service  under  such  articles; 
and  the  judge  hearing  such  application  shall  have  power  to 
make  any  order  which  he  shall  think  fit  as  to  the  service 
by  the  person  so  bound  as  aforesaid,  for  the  remainder  of 
the  term  of  service  in  his  articles,  or  any  part  thereof,  after 
the  acceptance  of  such  office,  or  as  to  the  passing  of  any  ex- 
amination. 

Not  less  than  fourteen  days  before  any  such  application 
to  a  judge  is  made,  written  notice  of  the  application  must 
be  given  to  the  registrar,  which  notice  must  state  the  names 
and  residences  of  the  applicant,  and  of  the  attorney  or  so- 
licitor to  whom  he  is  bound,  the  nature  of  the  office  or  em- 
ployment, an4  the  time  it  is  expected  to  occupy.  Any  such 
judge  making  any  such  order  may,  in  and  by  the  order,  im- 
pose on  the  applicant,  such  terms  and  conditions  touching 
the  office  or  engagement,  and  his  employment  therein,  as 
such  judge  thinks  fit.  If  any  should  be  imposed,  and  the 
person  authorized  by  the  order  shall  accept  the  office,  or  en- 
gage in  the  employment,  he  shall,  before  being  admitted  an 
attorney  or  solicitor,  prove  to  the  satisfaction  of  a  judge  of 
one  of  the  superior  courts  of  law  at  Westminster,  or  the 
master  of  the  rolls,  or  one  of  the  judges  of  the  High  Court 
of  Justice,  and  of  the  examiners,  for  the  time  being,  ap- 
pointed under  the  provisions  of  the  Act  of  1860,  or  amend- 
atory acts,  to  examine  persons  applying  to  be  admitted  as 
attorneys  and  solicitors,  that  be  has  duly  observed  and  ful- 
filled those  terms  and  conditions.' 

The  examination  befor&  admission  must  extend  to  the 
fitness  and  capacity  of  the  applicant  to  act  in  matters  of 
business  usually  transacted  or  performed  by  attorneys  or 
solicitors.^ 


'  37  and  38  Vict.  chap.  68;  23  and  24  Vict.  chap.  127,  sec.  10;  6  and  7  Vict. 
chap.  73. 
2  23  and  24  Vict.  chap.  127,  sees.  10,  11. 
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§  61.  Solicitors  and  attorneys  under  the  Supreme  Court 
of  Judicature  Act  of  England,  1873.— By  the  English 
Supreme  Court  of  Judicature  Act  of  1873,  36  and  37  Vict., 
chap.  66,  sec.  87,  all  persons  admitted  as  solicitors,  attor- 
neys, or  proctors,  of  or  by  law  empowered  to  practice  in  any 
court  the  jurisdiction  of  which  is  by  the  act  transferred  to 
the  High  Court  of  Justice  or  the  Court  of  Appeal,  shall  be 
called  solicitors  of  the  Supreme  Court,  and  shall  be  entitled 
to  the  same  privilege,-  and  be  subject  to  the  same  obliga- 
tions, so  far  as  circumstances  will  permit,  as  if  the  act  had 
not  been  passed;  and  all  persons  who,  from  time  to  time,  if 
the  act  had  not  been  passed,  would  have  been  entitled  to 
be  admitted  as  solicitors,  attorneys,  or  proctors  of,  or  been 
by  law  empowered  to  practice  in,  any  such  courts,  shall  be 
entitled  to  be  admitted,  and  to  be  called  solicitors  of  the 
Supreme  Court,  and  shall  be  admitted  by  the  master  of  the 
rolls,  and  shall,  as  far  as  circumstances  will  permit,  be  en- 
titled, as  such  solicitors,  to  the  same  privileges,  and  be  sub- 
ject to  the  same  obligations,  as  if  the  act  had  not  been 
passed.  Solicitors,  attorneys,  or  proctors,  to  whom  the  sec- 
tion applies,  shall  be  deemed  to  be  officers  of  the  Supreme 
Court,  and  that  court,  and  the  High  Court  of  Justice,  and 
the  Court  of  Appeal,  respectively,  or  any  division  or  judge 
thereof,  may  exercise  the  same  jurisdiction  in  respect  of 
such  solicitors  or  attorneys  as  any  one  of  the  superior  courts 
of  law  or  equity  might  have  exercised  previously  to  the 
passage  of  the  act  in  respect  of  any  solicitor  or  attorney  ad- 
mitted to  practice  therein. 

By  an  act  to  amend  and  extend  the  Supreme  Court  of 
Judicature  Act  of  1873,  (36  and  37  Vict.,  chap.  66)  Parlia- 
ment,^ in  1875,  enacted'  that,  whereas,  under  sec.  87  of  the 
principal  act,  solicitors  and  attorneys  wttl,  after  the  com- 
mencement of  that  act,  be  called  solicitors  of  the  Supreme 
Court,  the  registrar  of  attorneys  and  solicitors  in  England 
shall  be  called  the  registrar  of  solicitors,  and  the  lord  chief 
justice  of  the  Court  of  Common  Pleas,  and  the  lord  chief 

'  38  and  39  Vict.  chap.  77,  sec.  14. 
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baron,  or  any  two  of  them,  may  from  time  to  time,  by  regu- 
lation, adopt  any  enactments  relating  to  attorneys,  and  any 
declaration,  certificate,  or  form  required  under  those  enact- 
ments, to  the  solicitors  of  the  Supreme  Court,  under  sec.  87 
of  the  principal  act. 

§  62.    Colonial  Attorneys'  Relief  Act,  1874.— By  the 

Colonial  Attorneys'  Relief  Act,  20  and  21  Vict.,  chap.  39, 
certain  provisions  were  made  for  regulating  the  admission 
of  attorneys  and  solicitors  of  colonial  courts  in  her  majesty's 
superior  courts  of  law  and  equity  in  England. 

By  the  Statute  37  and  38  Vict.,  chap.  41,  so  much  of  the 
former  act  as  enacted  that  no  person  shall  be  deemed  qual- 
ified to  be  admitted  as  attorney  or  solicitor,  under  the  pro- 
visions of  the  act,  unless  he  shall  pass  an  examination  to 
test  his  fitness  and  capacity,  and  shall  make  affidavit  that 
he  has  ceased,  for  the  space  of  twelve  calendar  months,  at 
the  least,  to  practice  as  attorney  or  solicitor  in  any  colonial 
court  of  law,  and  also  so  much  of  the  act,  and  of  any  orders 
and  regulations  made  thereunder,  as  relate  to  such  exami- 
nation, shall  not  apply  to,  nor  shall  compliance  therewith, 
respectively,  be  required  of,  any  person  seeking  to  be  ad- 
mitted under  its  provisions,  who  shall  have  been  in  actual 
practice  for  the  period  of  seven  years,  at  the  least,  as  attor- 
ney and  solicitor  in  any  colony  or  dependency,  as  to  which 
an  order  in  council  has  been,  or  may  be,  made  as  mentioned 
in  the  said  act,  and  who  shall  have  served  under  articles, 
and  passed  an  examination  previously  to  his  admission  as 
attorney  and  solicitor  in  any  such  colony  or  dependency.' 

§  63.  Attorneys  and  Solicitors'  Act  for  Ireland, 
1866. — By  the  Attorneys  and  Solicitors'  Act  for  Ireland, 
1866,  entitled  "An  act  to  amend  the  laws  for  the  regula- 
tion of  the  profession  of  attorneys  and  solicitors  in  Ireland, 
and  to  assimilate  them  to  those  of  England,"  the  various 
laws  relating  to  the  admission  and  enrollment  of  attor- 

'  37  and  38  Vict.  chap.  41;  20  and  21  Vict.  chap.  39. 
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neys  and  solicitors,  and  to  the  service  of  indentured  ap- 
prentices to  attorneys  and  solicitors  in  Ireland,  were 
amended,  altered,  and  consolidated.'  A  registrar  of  all 
such  attorneys,  solicitors,  and  apprentices  was  also  estab- 
lished. 

In  the  construction  of  the  act,  unless  there  is  something 
in  the  subject  or  context  repugnant  to  such  construction, 
the  word  "  attorney  "  means  attorney  of  one  or  more  of  the 
superior  courts  of  law  at  Dublin;  the  word  "solicitor" 
means  solicitor  of  the  High  Court  of  Chancery  in  Ireland  ; 
the  word  "registrar"  signifies  the  registrar  of  attorney  and 
solicitors;  the  expression  "the  roll  of  attorneys  and  solici- 
tors kept  by  the  registrar"  means  the  roll  or  book  of  attor- 
neys and  solicitors  which  by  the  act  the  registrar  is  re- 
quired to  keep ;  and  the  expression  "  the  Incorporated 
Law  Society"  means  the  society  of  the  attorneys  and  solic- 
itors of  Ireland,  acting  under  their  then  existing  or  any 
future  charter. 

Admission  and  enrollment. — No  person  can  act  as  an  at- 
torney or  solicitor,  or  as  such  attorney  or  solicitor  sue  out 
any  writ  or  process,  or  commence,  carry  on,  solicit,  or  de- 
fend any  action,  suit  or  other  proceeding,  in  the  name  of 
any  other  person,  or  in  his  own  name,  in  the  High  Court 
of  Chancery  in  Ireland,  or  in  the  courts  of  Queen's  Bench, 
Common  Pleas,  or  Exchequer  at  Dublin,  or  in  the  Court  of 
Bankruptcy  and  Insolvency  in  Ireland,  or  in  her  majesty's 
Court  of  Probate  in  Ireland,  or  in  the  Lauded  Estates 
Court  in  Ireland,  or  in  the  court  of  any  chairman  of  any 
county  or  riding  of  a  county,  or  in  any  court  of  civil  or 
criminal  jurisdiction,  or  in  any  other  court  of  law  or  equity 
in  Ireland,  or  act  as  an  attorney  or  solicitor  before  any 
justice  of  assize,  of  oyer  and  terminer,  or  gaol  delivery,  or 
at  any  general  or  quarter  sessions  of  the  peace  for  any 
county,  riding,  division,  liberty,  city,  borough,  or  place,  or 
before  any  justice  or  justices,  unless  such  person  shall  have 
been  previously  to  the  passing  of  the  act  (August  6th, 

'  29  and  30  Vict.  chap.  84. 
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1886)  admitted  and  enrolled,  and  otherwise  duly  qualified 
to  act  as  an  attorney  or  solicitor  under  or  by  virtue  of  the 
laws  in  force,  or  unless  such  person  should,  after  the  passage 
of  the  act,  be  admitted  and  enrolled,  registered,  and  other- 
wise duly  qualified  to  act  as  an  attorney  or  solicitor,  pur- 
suant to  the  directions  and  regulations  of  the  act,  and  un- 
less such  person  shall  continue  to  be  so  duly  qualified  and 
registered  and  on  the  roll  at  the  time  of  his  acting  in  such 
capacity,  with  some  enumerated  exceptions.' 

No  person  to  be  admitted  without  serving  an  apprenticeship  of 
five  years. — The_  applicant  must  have  been  bound  by  inden- 
tures of  apprenticeship  to  serve  as  an  apprentice  for  and 
during  the  term  of  five  years  to  a  practicing  attorney  or 
solicitor  in  Ireland,  and  shall  have  duly  served  under 
such  indentures  for  and  during  the  said  term  of  five 
years;  and  such  person  must  also,  after  the  expiration 
of  the  said  term  of  five  years,  have  been  examined,  in 
the  manner  directed,  and  sworn  as  by  the  laws  in  force 
required,  previously  to  such  admission,  enrollment,  and 
registration. 

No  attorney  or  solicitor  can  take  or  retain  any  apprentice 
who  shall  be  bound  by  indentures,  after  such  attorne}'  or 
solicitor  shall  have  discontinued  or  left  off  practicing  as,  or 
carrying  on  the  business  of,  an  attorney  or  solicitor,  nor 
whilst  such  attorney  or  solicitor  shall  be  retained  or 
employed  as  a  writer  or  clerk  by  any  other  attorney  or 
solicitor ;  and  service  by  any  apprentice  under  indentures  to 
an  attorney  or  solicitor  for  and  during  any  part  of  the  time 
that  such  attorney  or  solicitor  shall  be  so  employed  as  writer 
or  clerk  by  any  other  attorney  or  solicitor,  shall  not  be  deemed 
or  accounted  as  good  service  under  such  indentures.^ 

Bankruptcy  of  attorney. — In  case  any  attorney  or  solicitor 
to  whom  any  apprentice  shall  be  bound  by  indenture  shall, 
before  the  end  or  determination  of  the  contract,  become 
bankrupt,  or  take  the  benefit  of  any  act  for  the  relief  of  in- 

'  29  and  30  Vict.  chap.  84,  sec.  3. 

^  29  and  30  Viet.  (ISBB),  chap.  84,  sees.  4,  5. 
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solvent  debtors,  or  be  imprisoned  for  debt,  and  remain  in 
prison  for  tweuty-one  days,  it  is  lawful  for  any  of  the  courts 
of  law  or  equity  wherein  such  attorney  or  solicitor  is  ad- 
mitted, upon  the  application  of  the  apprentice,  to  order  the 
indentures  to  be  discharged,  or  assigned  to  such  person  and 
upon  such  terms  and  in  such  manner  as  the  act  provides, 
or  otherwise,  as  the  court  thinks  fit.^ 

Persons  taking  degrees  at  the  universities. — Any  person  hav- 
ing taken  the  degree  of  bachelor  of  arts  or  bachelor  of  laws 
in  the  University  of  Oxford,  Cambridge,  Dublin,  Durham, 
or  London,  or  in  the  Queen's  University  in  Ireland,  or  the 
degree  of  bachelor  of  arts,  master  of  arts,  bachelor  of  laws, 
or  doctor  of  laws  in  any  of  the  universities  of  Scotland,  none 
of  such  degrees  being  honorary  degrees,  and  who  at  any 
time  after  having  taken  such  degrees,  and  either  before  or 
after  the  passage  of  this  act,  has  duly  served  under  indent- 
ures of  apprenticeship  to  a  practicing  attorney  or  solicitor 
for  the  term  of  three  years,  and  has  been  examined  and 
sworn  in  accordance  with  the  practice  of  the  Court  of  Chan- 
cery, or  superior  courts  of  law  in  Ireland,  may  be  admitted 
and  enrolled  and  registered  as  an  attorney  or  solicitor. 
Where  any  person  has  before  the  act,  and  at  any  tiine  after 
having  taken  such  degree,  been  bound  for  any  period  ex- 
ceeding three  years,  he  may,  after  having  duly  served 
three  years  of  such  term  in  such  manner  as  would  have 
been  required  if  he  had  been  bound  for  three  years  only, 
and  having  been  examined  and  sworn,  and  with  the  con- 
sent in  writing  (indorsed  on  his  indentures  of  apprentice- 
ship) of  the  attorney  or  solicitor  to  whom  he  may  be  bound 
to  the  immediate  determination  of  his  indentures  of  ap- 
prenticeship, be  admitted,  enrolled,  and  registered  as  an  at- 
torney or  solicitor,  and  where  such  consent  is  given  and  acted 
upon  by  the  person  eligible  to  be  admitted,  enrolled,  and 
registered,  the  indentures  of  apprenticeship  are  deemed  to 
have  determined  as  if  they  had  determined  by  effluxion  of 
time.'^ 

'  29  and  30  Vict.  chap.  84,  sec.  6. 

»  29  and  30  Vict.  (1866),  chap.  84.  sec.  7. 
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Persons  having  been  admitted  at  the  bar  may  be  admitted  after 
three  years'  service. — Every  person  who  has  been  called  to  the 
degree  of  utter  barrister  in  Ireland,  and  after  ceasing  to 
be  a  barrister  has  been  bound  by  indenture  to  serve  as 
an  apprentice,  for  any  term  exceeding  three  years,  to  a 
practicing  attorney  or  solicitor,  and  has  in  either  of  such 
cases  continued  in  service  for  the  term  of  three  years,  and 
during  the  whole  of  such  three  years  served  in  the  manner 
required  for  persons  who  have  taken  degrees  in  the  univer- 
sities, and  been  examined  and  sworn  after  the  expiration 
of  such  term  of  three  years,  may  be  admitted,  enrolled,  and 
registered  as  an  attorney  and  solicitor;  provided,  that  in 
the  case  of  any  such  person  who  has  been  bound  for  a 
period  exceeding  three  years,  it  is  necessary  for  such  term 
to  be  determined  with  consent,  as  in  the  case  of  persons 
having  taken  degrees  who  may  ha(Ve  been  bound  for  a 
period  exceeding  three  years  before  the  passing  of  the 
act/ 

Persons  attending  certain  lectures  and  passing  certain  exami- 
nations admitted  after  four  years'  service.-— Y^yevy  person  who, 
as  a  matriculated  or  as  a  non-matriculated  student  of  the 
University  of  Dublin,  or  any  of  the  queen's  colleges  in 
Ireland,  shall  have  attended  or  shall  attend  any  prescribed 
lectures,  and  shall  have  passed  or  shall  pass  any  prescribed 
examinations,  of  the  professors  of  the  faculty  of  law  in  tlie 
University  of  Dublin,  or  in  any  of  the  queen's  colleges,  for 
a  period  of  two  collegiate  years,  and  who  shall  have  duly 
served  as  an  apprentice  under  indentures  for  the  term  of 
four  years,  in  like  manner  as  by  the  act  provided  respecting 
the  service  for  the  term  of  five  years,  shall,  at  any  time  after 
the  expiration  of  five  years  from  the  commencement  of 
attendance  on  such  lectures  or  of  such  period  of  service, 
which  shall  first  happen,  be  qualified  to  be  sworn  and  to 
be  admitted  as  an  attorney  or  solicitor  respectively,  accord- 
ing to  the  nature  of  his  service  of  the  several  and  respective 
superior  courts  of  law  or  equity  in  Ireland,  as  fully  and 

'  29  and  30  Vict.  (1866),  chap.  84,  sec.  8. 
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effectually,  to  all  intents  and  purposes,  as  any  person  having 
been  bound  and  having  served  five  years  is  qualified  to  be 
sworn,  and  to  be  admitted  or  enrolled  and  registered  an 
attorney  or  solicitor  under  or  by  virtue  of  the  act." 

Bona  fide  clerks  to  attorneys  or  solicitors  for  ten  years  may  be 
admitted  after  three  years'  service. — Any  person  who  shall,  for 
the  term  of  ten  years,  have  been  a  bona  fide  clerk  to  an  at- 
torney or  solicitor,  and  during  that  term  shall  have  been 
bona  fide  engaged  in  the  transaction  and  performance,  un- 
der the  direction  and  superintendence  of  such  attorney  or 
solicitor,  of  such  matters  of  business  as  are  usually  trans- 
.  acted  and  performed  by  attorneys  and  solicitors,  and  who 
shall  produce  to  the  examiners  satisfactory  evidence  that 
he  has  faithfully,  honestly,  and  diligently  served  as  such 
clerk,  and  who,  after  the  expiration  of  the  ten  years'  term, 
and  after  having  been  examined  as  may  have  been  or  may 
be  required  for  the  time  being  of  persons  seeking  to  become 
apprentices  to  attorneys  or  solicitors,  has  been  bound  by 
and  has  duly  served  under  indentures  of  apprenticeship  to 
a  practicing  attorney  or  solicitor  for  three  years,  and  has 
been  examined  and  sworn  as  provided  for  the  admission 
of  attorneys  and  solicitors,  may  be  admitted  and  enrolled 
as  an  attorney  and  solicitor. 

No  such  apprentice  who  shall  have  served  two  years  or 
upward  of  such  term  of  ten  years  in  the  Dublin  office  of  an 
attorney  or  solicitor,  or  firm  of  attorneys  or  solicitors,  shall 
be  required  to  attend  lectures  or  keep  terms  in  Dublin  dur- 
ing his  apprenticeship.'^ 

The  necessary  affidavit. — Whenever  any  person  is  bound 
by  indentures  to  serve  as  an  apprentice  to  any  attorney  or 
solicitor,  the  latter  shall,  within  six  months  after  the  date 
of  the  indentures,  make  and  duly  swear,  or  cause  or  pro- 
cure to  be  made  and  dulj'^  sworn,  an  affidavit  of  such  attor- 
ney or  solicitor  having  been  duly  admitted,  and  also  of  the 
actual  execution  of  every  such  indentures  by  him,  the  said 
attorney  or  solicitor,  and  by  the  apprentice;    and  in  every 

1  29  and  30  Vict.  (1866),  obap.  84,  sec.  9.      •*  Ibid.  sees.  10,  11. 
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such  affidavit  shall  be  specified  the  names  of  the  attorney 
or  solicitor  and  the  apprentice,  and  their  places  of  abode, 
respectively,  together  with  the  day  on  which  the  indent- 
ures were  actually  executed.  Every  such  affidavit  must 
be  filed  within  six  months  next  after  the  execution  of  the 
indentures,  with  and  by  the  officer  appointed  or  to  be  ap- 
pointed for  that  purpose,  who  shall  thereupon  enroll  and 
register  the  indentures,  and  make  and  sign  a  memorandum 
of  the  day  of  filing  such  affidavit  upon  the  affidavit,  and 
also  upon  the  indentures.^  The  affidavit  must  be  produced 
on  applying  for  admission,  unless  the  court  or  judge  shall 
be  satisfied  that  the  same  cannot  be  produced,  aad  shall 
think  fit  to  dispense  with  its  production.  A  book  is  to  be 
kept  for  entering  the  substance  of  the  affidavits,  with  the 
names  and  residences  of  the  attorney  or  solicitor,  and  of 
the  apprentice,  which  book  may  be  searched  by  any  person 
during  office  hours. 

Apprentices  whose  masters  hive  died,  or  left  off  practice, 
may  enter  into  fresh  indentures  for  the  residue  of  the 
term ;  and  so  if  the  indentures  have  been  cancelled  by  mu- 
tual consent,  or  if  the  apprentice  is  legally  discharged  before 
the  expiration  of  the  term  by  order  of  court.  A  similar 
affidavit  must  be  made,  as  before  mentioned,  of  the  execu- 
tion of  the  second  indentures.  The  apprentice  may  also  be 
bound  by  assignment  of  his  former  indentures.^  In  case 
of  difficulty  in  procuring  assignments,  the  courts  have 
power  to  order  the  indentures  to  be  assigned  to  such  person 
as  to  the  court  or  judge  may  seem  fit,  and.  the  assignment 
so  made  has  the  same  effect  as  a  voluntary  one. 

Apprentices,  before  admission,  must  make  the  affidavit  of 
actual  service,  and  that  they  have  not  held  any  office  or 
engaged  in  any  employment  whatsoever  other  than  the  em- 
ployment of  apprentice.  The  form  of  the  affidavit  is  to 
be  approved  by  the  judges  of  the  court. 

Certain  judges  specified  may  require  examination  in  the 
g3neral  knowledge  of  the  applicant,  either  before  indentures 

'  29  and  30  Vict.  (1836)  chap.  84,  sees.  12, 13.        » Ibid.  sees.  13-16. 
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or  before  admission;  and  power  is  granted  to  them  to  dis- 
pense with  the  same  in  special  cases.  Before  being  bound 
or  admitted,  as  the  case  may  be,  the  applicant  must  obtain 
from  the  examiner  a  certificate  of  having  satisfactorily- 
passed  the  examination.' 

The  judges  may  also  require  an  examination  of  the  clerk 
in  legal  knowledge  during  the  time  he  is  articled,  so  as  to 
ascertain  the  progress  he  has  made.  Persons,  on  applying 
for  admission,  must  also  be  examined  as  to  their  fitness  and 
capacity.  If  found  qualified,  the  usual  oath  is  adminis- 
tered, and  the  applicant  is  admitted  an  attorney  or  solicitor 
of  the  court,  and  his  name  is  enrolled  and  registered.  The 
examination,  before  admission,  extends  to  the  fitness  of  the 
applicant  to  transact  all  business  usually  transacted  by  at- 
torneys or  solicitors.^ 

Persons  duly  a.dmitted  attorneys  of  any  one  of  the  supe- 
rior courts  of  law  at  Dublin  are  entitled,  upon  production 
of  their  admission  therein,  or  an  official  certificate  thereof, 
and  that  the  same  still  continues  in  force,  to  be  admitted  as 
an  attorney  in  any  other  of  the  superior  courts,  or  in  any 
inferior  court  of  law  in  Ireland,  upon  signing  the  roll  of 
such  court  where  any  roll  exists. 

Striking  off  the  rolls. — No  person  who  has  duly  served  his 
apprenticeship  under  indentures  is  prevented  or  disqualified 
from  being  admitted  and  enrolled ;  nor  liable  to  be  struck 
off  the  roll  if  admitted,  in  consequence  of  his  master,  to 
whom  he  was  bound,  having  been  after  such  services  struck 
off  the  roll,  provided  the  apprentice  be  otherwise  entitled 
to  be  admitted  and  enrolled ;  nor  is  any  person  admitted 
and  enrolled  liable  to  be  struck  off  the  roll  on  account  of 
any  defect  in  the  indenture  of  apprenticeship,  or  in  the 
registry  thereof,  or  in  his  service  under  the  indentures,  or 
in  his  admission  and  enrollment,  unless  the  application  for 
striking  him  off  the  roll  be  made  within  twelve  months 
from  the  time  of  his  admission  and  enrollment,  except  in 
cases  of  fraud.' 

'  29  and  30  Vict.  (1866),  chap.  84,  sees.  17-19.        ^  Ibid.  sees.  20-25. 
'  Ibid.  sees.  38-10. 
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Where  the  name  of  any  attorney  or  solicitor  is  ordered  to 
be  struck  off  the  roll  on  his  own  application,  or  that  of  any 
other  person,  the  rule  or  order  for  that  purpose  must  be  en- 
tered with  the  registrar,  and  the  latter  must  strike  such 
name  off  the  roll  and  marK  the  order  as  having  been  en- 
tered. 

Upon  the  production  of  an  office  copy  of  the  order  of  the 
superior  courts  of  law  or  Court  of  Chancery,  and  anaffidavit 
of  identity,  the  name  of  such  person  may  be  stricken  from 
the  rolls  of  any  other  court  in  which  he  practices,  or  sus- 
pended for  the  time  meationed  in  the  order,  and  mutatis 
'mutandis,  the  same  practice  obtains  in  case  of  his  restora- 
tion to  the  rolls. 

Every  person  who  acts  as  an  attorney  or  solicitor  con- 
trary to  the  statute,  or  who  in  his  own  name,  or  in  the 
name  of  any  other  person,  acts  as  a  proctoj  without  being 
qualified,  is  guilty  of  a  contempt  of  court,  and  may  be 
punished  accordingly;  and  is  incapable  of  maintaining 
any  action  or  suit  for  any  fee  or  reward,  or  for  his 
disbursements,  and  he  also  forfeits  in  addition  the  sum 
of  £50. 

The  judges  or  the  courts  have  power  to  dispense  with 
theie  statutory  regulations  under  special  circumstances.' 

g  64.  Scotland. — Members  of  the  Faculty  of  Advocates 
in  Scotland  may  be  admitted  as  attorneys  and  solicitors 
in  England  and  Wales. — It  was  enacted  by  sec.  15  of  the 
Act  23  and  24  Vict.,  chap.  127,  that  every  person  who  had 
been  admitted  and  enrolled  as  a  writer  to  the  signet  or 
solicitor  before  the  supreme  courts  in  Scotland,  or  a  pro- 
curator before  any  of  the  sheriff's  courts  of.Scotland,  should 
be  entitled  to  be  admitted  and  enrolled  as  an  attorney  or 
solicitor  in  England  on  three  years'  articles ;  and  by  the 
Statute  of  35  and  36  Vict.,  chap.  81,  passed  in  1872,  similar 
privileges  were  conferred  on  members  of  the  Faculty  of 
Advocates  in  Scotland;    and  every  person  who  has  been 

'  29  and  30  Vlot.  chap.  84,  sees.  41,  45,  46,  48. 
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.admitted  a  member  of  the  Faculty  of.  Advocates,  in  Seo-t- 
-land,  and  who,  whether  before  or;  aiStev:  the  passage  of  the 
act,  has  duly  served  under  articles  of  clerkship  in  England 
•  or  Wales,  to  a  practicing  attorney  or  solicitor : for  the  term 
.  of  three  years,  and  has  been  examined  and  sworn  in  man- 
ner directed,  by  the  Act  of  6  and  7  Vict.,  chap.  73,  and 
amendatory   acts,   may   be  admitted   and.  enrolled  as. an 
attorney  and  solicitor  in  England  and  Wales.' 

§  65.  In  the  United  States.— It  is  not  lawful  for  any 
judge  appointed  under  the.authority  of  the  United;  States 
to  exercise  the  profession ;  or  employment  of  counsel  or 
attorney,  or  to  be  engaged  in  the  practice  of  the  law,  and 
any  person  offending  against  ;the  prohibition  of  this  statute 
shall  be  deemed  guilty  of  a;high  misdemeanor.^  The  same 
prohibition  extends  to  clerks,  assistant  or  deputy-clerks,  of 
any  territorial  district,  or  circuit  court,  or  of  the  Court  of 
Claims,  or  the  Supreme  Court  of  the  United  States,  to  mar- 
:shals  and  deput3-marshals  of  the  United  States  within  the 
district  for  which  they  are  appointed,  as  to  any  cause 
depending  in  either  of  said  courts,  or  in.  any  district  for 
■which  they  are  acting  as  such  officers.'  Whosoever  violates 
these  last  provisions  shall  be  stricken, from  the  roll  of  attor- 
neys by  the  court,  upon  complaint,  upon  whichthe  respond- 
ent shall  have  due  notice;  a,nd  be  heard  in  his  defense;  and 
in  the  case  of  a  marshal  or  deputy-marshal  so  acting,he  shall 
be  recommended  by  the  court  for  dismissal  from  office/ 
Members  of  either  house  of  Congress  cannot  practice  in  the 
Court  of  Claims.^ 

Bankruptcy. — Proceedings  in  bankruptcy  may  be  con- 
ducted by  the  bankrupt  in  person  in  his  own  behalf,  or  by 
a  petitioning  or  opposing  creditor;  but  a  creditor  will  only 
be  allowed  to  manage  before  the  court  his  individual  inter- 

'  33  and  36  Vict.  chap.  81;  23  and  24  Vict,  cliap.  127;  6  and  7  Vict,  cliap  73 

^  2  U.  S.  Stats:  at  L.  788. 

'  17  U.  ».  Stats-,  at  Zi.  411. 

■■  Ibid. 

^  12  U.  S.  Stats.  765. 

A.  &  C— 9. 
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-est.  Either  party  may  appear  and  conduct  the  proceedings 
by  attorney,  who  shall  be  an  attorney  or  counsellor  author- 
ized to  practice  in  the  circuit  or  district  court.  The  name 
of  the  attorn ej'  or  counsellor,  with  his  place  of  residence  and 
business,  shall  be  entered  upon  the  docket,  with  the  date  of 
the  entry.  All  papers  or  proceedings  offered  by  an  attor- 
ney to  be  filed  shall  be  indorsed,  as  above  required,  and 
orders  granted  on  motion  shall  contain  the  name  of  the 
party  or  attorney  making  the  motion.  Notices  and  orders 
which  are  not  required  to  be  served  on  the  party  person- 
ally, may  be  served  upon  his  attorney.' 

No  allowance  shall  be  made  against  the  estate  of  the 
bankrupt  for  fees  of  attorneys,  solicitors,  or  counsel,  except 
when  necessarily  employed  by  the  assignee,  when  the  same 
may  be  allowed  as  a  disbursement.  The  necessity  and  rea- 
sonableness of  disbursements  shall  in  all  cases  be  passed 
upon  by  the  court.^ 

§  66.  United  States  Supreme  Court.—  It  is  requsite  to 
the  admission  of  attorneys  or  counsellors  to  practice  in  the 
Supreme  Court  of  the  United  States,  that  they  shall  have 
been  such  for  three  years  past  in  the  supreme  courts  of  the 
States  to  which  they  respectively  belong,  and  that  their  pri- 
vate and  professional  character  shall  appear  to  be  fair.' 
They  are  required  to  take  and  subscribe  the  following  oath 
or  affirmation,  viz: 

"I, ,  do  solemnly  swear  (or  affirm,  as  the  case  may 

be)  that  I  will  demean  myself,  as  an  attorney  and  counsel- 
lor of  this  court,  uprightly  and  according  to  law;  and  that 
I  will  support  the  Constitution  of  the  United  States."^ 

'  General  Orders  in  Bankruptcy,  adopted  April  12tli,  1875,  Supreme 
Court  of  United  States,  No.  Ill;  Desty's  Fed.  Proc,  p.  338;  In  re  Hill,  1 
Ben.  326;  In  re  Sutherland,  Deady,  573. 

'  General  Orders  «<  supra.  No.  30,  Desty's  Fed.  Proe.  358. 

"  Rules  of  Supreme  Court  of  United  States,  rule  2;  Original  Rule  pro- 
mulgated February  5th,  1790,  1  Craneh,  xvi;  1  AVheat.  xiii;  1  Peters,  vi. 
Revised  and  corrected  December  Term,  1858,  21  How.  5;  Ex  parte  Til- 
linghast,  4  Peters,  108. 

<  Original  Rule  6,  February  7th,  1791, 1  Craneh,  xvii;  1  Wheat,  xiv;  1 
Peters,  vi;    revised  and  corrected  December  Term,  1858,  21  How.  v. 
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In  all  the  courts  of  the  United  States,  the  parties  may- 
plead  and  manage  their  own  causes  personally,  or  by  the 
assistance  of  such  counsel  or  attorneys  at  law  as  by  the 
rules  of  the  said  court  respectively,  are  permitted  to  man- 
age and  conduct  causes  therein.'  Every  person  who  is  in- 
dicted of  treason,  or  other  capital  crime,  shall  be  allowed  to 
make  his  full  defense  b}'^  counsel  learned  in  the  law;  and 
the  court  before  which  he  is  tried,  or  some  judge  thereof, 
shall  immediately,  upon  his  request,  assign  to  him  such 
counsel,  not  exceeding  two,  as  he  may  desire,  and  they  shall 
have  free  access  to  him  at  all  reasonable  hours.''  In  all 
criminal  prosecutions,  the  accused  is  guaranteed  by  the 
Constitution  of  the  United  States  the  right  to  have  the 
assistance  of  counsel  for  his  defense.^ 

§  67.  Alabama. — The  following  persons  only  are  en- 
titled to  practice  in  the  courts  of  this  State :  * 

1.  Those  who  have  been  regularly  licensed  under  the 
laws  of  the  State  before  the  adoption  of  the  Code  of  1867. 

2.  Those  afterward  admitted  by  a  license  from  the  su- 
preme court,  the  court  of  chancery,  or  a  circuit  court. 

Those  previously  regularly  licensed  can  practice  only  in 
such  courts  as  their  license  authorizes  them.  Those  after- 
ward admitted  to  the  supreme  court  may  practice  in  all  the 
courts  in  the  State,  and  those  admitted  by  any  chancery  or 
circuit  court  may  practice  in  any  court  of  the  State  except 
the  supreme  court.* 

Original  Rules  3  and  4,  February  5tli,  1790,  1  Cranch  xvi;  1  Wheat,  xiii;  1 
Peters,  vi.  Rule  14,  1  Cranch,  xviii;  1  Wheat,  xvi;  1  Peters,  vil;  pro- 
mulgated August  12th,  1801,  relating  to  attorneys  and  counsellors;  abro- 
gated on  revision  and  correction  December  Term,  1858,  21  Haw.  v; 
amendment  to  the  second  clause  promulgated  March  lOih,  1865,  2  Wall, 
vii;  was  rescinded  at  December  Term,  1866,  4  Wall.  vii.  (Desty's  Fed. 
Proc.  pp.  245,  246.) 

'  1  U.  S.  Stats,  at  L.  92. 

n  U.  S.  Stats.  118. 

'  Constitution  United  States,  Amendment  VI.  The  right  is  incor- 
porated in  some  shape  in  most  of  the  State  Constitutions. 

*  Revised  Code  Ala.  1867,  sees.  861  et  seq.Sm.  See  Withers  v.  The  State, 
36  Ala.  252;  also  Civil  Code  of  Alabama  (1886)  sees.  780  et  seq. 

'  Revised  Code  Ala.  1867,  sees.  861  et  seg.-896.  See  Withers  v.  The 
State,  36  Ala.  252;  also  Civil  Code  of  Alabama  (1886)  sec.  781. 
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Any  white  male  of  the  age  of  twenty-one  years,  of  good 
moral  character,  and  who  possesses  the  requisite  qualifica- 
tions of  learning  and  ability,  is  entitled  to  admission  to 
practice  in  any  or  all  the  courts  of  the  State.  He  must  ap- 
ply to  the  supreme  court,  the  court  of  chancery,  or  the 
circuit  court,  and  must  show  that  he  is  of  the  age  of  twenty- 
one  years,  which  proof  may  be  made  by  his  own  affidavit; 
that  he  is  of  good  moral  character,  which  may  be  proved 
by  certificate  or  other  evidence  satisfactory  to  the  court. 

No  judge  of  any  court  of  the  State,  chancellor,  sheriff,  or 
deputy  sheriff,  can  practice  in  any  court  of  the  State,  nor 
any  clerk  or  register  in  his  own  court,  under  prescribed 
penalties.  Attorneys  from  other  States,  having  a  license  to 
practice  law  therein,  may  practice  in  any  of  the  courts  of 
this  State,  when  by  law  the  attorneys  of  Alabama  are  per- 
mitted to  practice  law  in  such  other  State,  such  attorneys, 
when  practicing  in  the  courts  of  Alabama,  being  subject  to 
the  Alabama  rules  and  regulations. 

Examination  of  applicant. — The  applicant  must  also  be  ex- 
amined in  open  court  touching  his  knowledge  of  the  law  of 
real  and  personal  property,  pleading,  evidence,  commercial 
aud  criminal  law,  chancery,  chancery  pleading,  and  the 
statute  law  of  the  State.  If,  on  examination,  the  applicant 
is  found  duly  qualified  in  all  these  branches,  the  court  must 
direct  an  order  to  be  entered,  reciting  the  qualifications 
above  mentioned,  and  upon  the  entry  of  such  order,  obtain- 
ing his  license,  and  taking  the  oath  prescribed,  he  is  entitled 
to  practice  accordingly.  Circuit  judges  and  chancellors 
may  license  minors,  if  possessing  the  maturity,  character, 
and  attainments  requisite,  but  the  minors  so  licensed  shall 
he  precluded  from  pleading  infancy  in  any  civil  proceeding 
against  them.  The  supreme  court  may,  at  its  discretion, 
appoint  a  committee  of  three  members  of  its  bar  to  exam- 
ine an  applicant  for  license,  either  privately  or  in  open 
court,  and  must  grant  or  refuse  license  according  to  the  re- 
port of  such  committee. 

Oath. — Every  attorney,  before  commencing  practice,  must 
take  an  oath  to  support  the  Constitution  of  the  State  and  of 
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the  United  States,  and  not  to  violate  the  duties  enjoined 
on  him  by  law.  The  oath  must  be  filed  in  the  office  of  the 
clerk  or  register  of  the  court  by  which  he  is  licensed.  The 
penalty  for  practicing  before  taking  and  filing  is  $200, 
one-half  to  the  use  of  the  person  suing  for  the  same, 
and  the  other  to  the  use  of  the  State.  But  any  person 
may  conduct  and  manage  his  own  case  in  any  court  with- 
out license. 

§  68.  Arizona  Territory.  —  Any  white  male  citizen, 
possessing  the  necessary  qualifications,  (they,  being  substan- 
tially the  same  as  Arkansas)'  is  entitled  to  admission  as 
attorney  and  counsellor  in  all  the  courts  of  the  Territory 
by  the  supreme  court  The  applicant  must  produce  satis- 
factory testimonials  of  good  moral  character,  and  undergo 
a  strict  examination  in  open  court,  as  to  his  qualifications, 
by  one  of  the  judges  of  the  supreme  court  of  the  Territory. 
If,  upon  examination,  he  be  found  duly  qualified,  the  court 
admits  him  as  attorney  and  counsellor  in  all  the  courts  of 
the  Territory,  and  directs  the  order  to  be  entered,  and  a 
certificate  of  the  record  given  to  him  by  the  clerk,  which 
certificate  shall  be  his  license.  The  district  courts  may  also 
admit  persons  having  the  same  qualifications  to  their  own 
courts  upon  similar  proceedings. 

Every  person,  on  his  admission,  must  take  an  oath 
or  affirmation-  to  support  the  Constitution  of  the  United 
States  and  of  the  Territory,  and  to  discharge  the  duties  of 
attorney  and  counsellor  to  the  best  of  his  knowledge  and 
ability.  A  certificate  of  such  oath  or  affirmation  shall  be 
indorsed  on  the  license.  The  examination  may  be  dis- 
pensed with  in  the  case  of  a  person  who  has  been  admitted 
attorney  and  counsellor  in  the  highest  courts  of  a  sister 
State;  his  affidavit  of  such  admission,  or  his  license  show- 
ing the  same,  is  deemed  sufficient  to  entitle  him  to  admis- 
sion. A  roll  is  to  be  kept  by  the  clerk.  Persons  practicing 
without  a  license  are  guilty  of  contempt,  and  punished 

'  Set)  infra,  see.  69. 
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accordingly.   This,  however,  is  not  applicable  to  justices' or 
recorders'  courts.* 

g  69.  Arkansas. — Every  male  citizTen  of  the  age  of 
twenty-one  years,  of  good  moral  character,  and  who  pos- 
sesses the  requisite  qualifications  of  learning  and  ability, 
may,  upon  application,  be  admitted  to  practice  as  an  attor- 
ney and  counsellor  at  law  in  the  courts  of  this  State.  No 
judge  has  power  to  license  any  applicant  to  practice  law. 
The  power -is  exercised  only  by  the  courts  of  the  State,  by 
proper  orders  duly  recorded.  Every  applicant  is  to  be  ex- 
amined in  open  court,  and  before  his  admission  must  pro- 
duce to  the  court,  by  sworn  petition,  satisfactory  proof  of 
the  qualifications  mentioned,  and  shall  take  an  oath  to  sup- 
port the  Constitution  of  the  United  States,  and  of  the  State, 
and  faithfully  to  discharge  the  duties  of  the  office  upon 
which  he  is  about  to  enter.     The  usual  roll  is  to  be  kept. 

Every  person  who  attempts  to  practice  law  in  any  court 
of  record  without  being  licensed,  sworn,  and  registered,  as 
required,  shall  be  deemed  guilty  of  a  contempt  of  court,  and 
shall  be  punished  as  in  other  cases  of  contempt.  No  clerk 
of  any  court  of  record,  or  sheriff,  while  acting  as  such,  can, 
vinder  any  pretense,  act  as  an  attorney  at  law  in  the  court  of 
which  he  is  clerk,  or  the  county  of  which  he  is  sheriff.'^ 

g  70.  California. — Any  citizen  or  person  resident  of  this 
State,  who  bus  bona  fide  declared  his  or  her  intention  to  be- 
come a  citizen  in  the  manner  required  by  law,  of  the  age  of 
twenty-one  years,  of  good  moral  character,  and  who  pos- 
sesses the  necessary  qualifications  of  learning  and  ability, 
is  entitled  to  admission  as  attorney  and  counsellor  in  all 
courts  of  this  State.* 


'  Compiled  TJaws  Ariz.  1864-71,  p.  343.  See  present  statute  on  subject: 
Ariz.  Rev.  Stat.  1877,  p.  66,  tit.  5. 

^  Arli.  Digest,  1874,  sees.  485-490.    Also,  Ark.  Dig.  1884,  p.  237,  chap.  XI. 

^  Code  Civil  Procedure  Cal.  sec.  275.  See  3  Cal.  108;  58  Am.  Dec.  388;  8 
Cal.  570;  15  Cal.  387;  17  Cal.  61;  20  Cal.  427;  22  Cal.  293;  ai  Cal.  241;  85  Am. 
Dec.  62;  31  Cal.  11;  33  Cal.  425;  35  Cal.  534.  Compensation:  1  Cal.  331;  2 
Cal.  507;  3  Cal.  108;  58  Am.  Deo.  388;  5  Cal.  435;  6  Cal.  56;  8  Cal.  306;  13  Cal. 
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Every  applicant  for  admission  as  an  attorney  and  coun- 
sellor must  produce  satisfactory  testimonials  of  .good  moral 
character,  and  undergo  a  strict  examination  in  open  court 
as  to  his  qualifications,  by  the  justices  of  the  supreme 
court;  provided  that  the  several  superior  courts  of  this 
State  may  admit  applicants  to  practice  as  attorneys  and 
counsellors  in  their  respective  courts/ 

Applicants  for  license  to  practice  as  attorneys  and  coun- 
sellors are  examined  in  open  court,  on  the  first  day  of  the 
term,  and  on  that  day  only.  Persons  applying  for  ad- 
mission otherwise  than  upon  examination,  must  personally 
appear  in  court,  at  the  time  the  motion  for  their  admission 
is  made.  No  applicant  will  be  examined  unless  he  shall 
have  filed  with  the  clerk  of  the  court,  on  or  before  the  first 
day  of  the  term  at  which  he  presents  himself  for  examina- 
tion, a  certificate  signed  hj  at  least  two  attorneys  of  the 
court,  each  of  whom  shall  have  been  regularly  engaged  in 
practice  as  such  for  at  least  four  years  next  theretofore, 
stating  in  substance  that  they  have,  and  that  each  of  them 
has,  carefully  and  diligently  examined  the  applicant, 
touching  his  qualifications  in  point  of  learning  in  the  law, 
to  be  admitted  to  practice ;  that  it  satisfactorily  appeared 
to  them,  and  to  each  of  them,  upon  such  examination,  that 
tlie  applicant  had  been  engaged  in  the  study  of  the  law  for 
a  period  of  time  to  be  named  in  the  certificate,  naming  the 
place  at  which,  and  the  person  under  whom,  if  any,  such 
study  had  been  prosecuted ;  that  the  applicant  had  during 
that  time  read  certain  books  of  law,  which  books  shall  be 
enumerated  in  the  certificate;  and  stating  any  other  fact 
tending  to  show  the  extent  of  the  attainmeats  of  the  ap- 
plicant, and  also  that  in  their  opinion  the  applicant 
possesses  the  requisite  qualifications  in  point  of  law  learn- 
ing to  entitle  him  to  be  admitted  to  practice.  No  per- 
son rejected  shall  be  at  liberty  to  renew  his  application 

640;  17  Cal.  610.  'Actions  against:  3  Cal.  108;  13  Cal.  203;  22  Cal.  200;  33  Cal. 
425.    Notice  to:    31  Cal.  128;  31  Cal.  160. 
'  Code  Civil  Procedure  Cal.  sec.  276. 
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earlier  than  the  third  regolar  term  next  after  his  rejec- 
tion.' 

If,  upon  examination,  the  applicant  is  found  qualified, 
the  court  must  admit  him  as  attorney  and  counsellor  in 
all  the  courts  of  the  State,  and  direct  an  order  to  be  entered 
to  that  effect  upon  its  records,  and  that  a  certificate  of  such 
record  be  given  to  him  by  the  clerk  of  the  court,  which  . 
certificate  is  his  license. 

Every  person,  on  his  admission,  must  take  an  oath  to  sup- 
port the'  Constitution  of  the  United  States,  and  of  the  State, 
and  to  discharge  the  duties  of  attorney  and  counsellor  to 
the  best  of  his  knowledge  and  ability.  A  certificate  of  such 
oath  must  be  indorsed  on  the  license.  Every  citizen  of  the 
United  States,  or  person  resident  of  this  State,  who  has  bona 
fide  declared  his  intention  to  become  a  citizen  in  the  manner 
required  by  law,  who  has  been  admitted  to  practice  law  in 
the  highest  court  of  a  sister  State,  or  of  a  foreign  country, 
where  the  common  law  of 'England  constitutes  the  basis  of 
jurisprudence,  may  be  admitted  to  practice  in  the  courts  of 
this  State,  upon  the  production  of  his  or  her  license,  and' 
satisfactory  evidence  of  good  moral  character;  but  the  court 
may  examine  the  applicant  as  to  his  or  her  qualifications. 
Each  clerk  must  keep  a  roll  of  attorneys  and  counsellors  • 
admitted  to  practice  by  the  court  of  which  he  is  clerk, 
which  roll  must  be  signed  by  the  person  admitted  before- 
he  receives  his  license.  If  any  person  shall  practice  law  in 
any  court,  except  a  justice's  or  police  court,  without  having 
received  a  license  as  attorney  and  counsellor,  he  is  guilty  of 
a  contempt  of  court.^ 

In  California,  the  statute  regulates  the  method  in  which 
attorneys  are  to  be  admitted.  Satisfactory  testimonials  of 
good  moral  character  are  in  all  cases  required,  and  in  gen- 
eral a  strict  examination  as  to  professional  qualifications  is 

'  Rules  of  Supreme  Court,  took  effect  Dec.  6th,  1875.  Rule  1,  Ibid, 
amended  April  13th,  1876. 

'^  Code  Civil  Procedure  Cal.  sees.  277-281.  An  act  to  exclude  traitors  and 
alien  enemies  from  courts  of  justice  in  California  (Stats.  1863,  p.  566)  'was 
repealed  (Stats.  1887-8.  p.  8). 
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exacted.  The  rule  requires  that  the  applicant  must  per- 
sonally appear  in  court  at  the  time  the  motion  for  his 
admission  is  made.  It  is  made  the  absolute  duty  or  the 
court  to  make  examinations  in  all  cases  in  which  the  appli- 
cant has  not  been  admitted  in  the  courts  of  a  sister  State, 
or  of  the  Supreme  Court  of  the  United  States,  or  in  that  of 
the  District  of  Columbia.  But  even  in  case  the  applicant 
has  been  admitted  in  one  of  these  courts,  the  statute  has 
provided  that  the  court  may  examine  him  as  to  his  qualifi- 
cations. It  becomes,  therefore,  the  duty  of  the  court  to 
determine,  even  in  a  case  where  the  application  for  admis- 
sion is  based  upon  a  license  from  one  of  the  enumerated 
courts,  whether  or  not  the  applicant  shall  be  first  examined 
in  open  court. 

So  where  an  application  was  made  for  admission,  the 
applicant  not  appearing,  but  urging  that  he  was  laboring 
under  a  disability  to  appear  because  of  a  physical  injury 
which  temporarily  prevented  his  personal  appearance  in 
court,  that  he  had  a  license  showing  that  he  had  been 
admitted  to  practice  in  all  the  courts  of  a  sister  State,  and 
offering  satisfactory  evidence  of  good  moral  character,  his 
application  was  denied.  The  court  said :  "  It  is  obvious 
that  without  the  personal  presence  of  the  applicant  but 
little,  if  any,  opportunity  would  be  afforded  for  a  satisfac- 
tory determination  in  this  respect;  and  if  in  a  given  case 
we  should  in  our  discretion  determine  that  an  examination 
of' the  applicant  should  first  take  place,  such  examination 
could  not  be  proceeded  with  in  his  absence.  We  think  that 
this  provision  of  the  statute  fairly  imports  of  itself  that  the 
applicant  must  be  personally  present,  and  in  this  view  we 
cannot,  of  course,  dispense  with  the  statute,  even  if  we  were 
disposed  to  relax  the  rule  made  for  ourselves,  which  we 
are  not."^ 

§  .71.  Dakota  Territory. — Any  person  twenty-one  years 
of  age,  who  is  an  inhabitant  of  the  Territory,  who  satisfies 

'  Ex  parte  Snelling,  44  Cal.  563. 
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any  court  of  record,  either  on  examination  or  by  certificate 
of  admission  from  any  other  Territory  or  State,  that  he 
possesses  the  requisite  learning  and  is  of  good  moral  char- 
acter, may,  by  such  court,  be  licensed  to  practice  as  an  at- 
torney and  counsellor.  No  person  shall  be  admitted  to 
practice  in  the  supreme  court  unless  he  shall  have  been 
first  licensed  to  practice  in  some  one  of  the  district  courts, 
or,  on  the  presentation  of  a  certificate  of  admission,  to 
practice  in  the  supreme  court  of  some  other  Territory  or 
State.     The  prescribed  oath  is  as  follows: 

"You  do  solemnly  swear  that  j'ou  will  support,  protect, 
and  defend  the  Constitution  of  the  United  States,  and  the 
Organic  Act  of  the  Territory  of  Dakota ;  that  you  shall  do 
no  falsehood,  or  consent  that  any  be  done  in  court,  and  if 
you  know  of  anj^,  you  will  give  knowledge  thereof  to  the 
judges  of  the  court,  or  some  one  of  them,  that  it  may  be  re- 
formed ;  you  sliall  not,  wittingly,  willingly,  or  knowingly, 
promote,  sue,  or  procure  to  be  sued,  any  false  or  unlawful 
suit,  or  give  aid  or  consent  to  the  same;  you  shall  delay  no 
man  for  lucre  or  malice,  but  shall  act  in  the  ofSce  of  attor- 
ney in  this  court  according  to  your  best  learning  and  dis- 
cretion,- with  all  good  fidelity,  as  well  to  the  court  as  to 
your  client.    So  help  you  God."' 

§  72.  In  Illinois,  under  a  statute,^  no  person  can  com- 
mence or  prosecute  a  suit  in  any  court  of  record,  as  "agent" 
for  a  party,  unless  he  has  been  regularly  admitted  and 
licensed  as  an  attorney  at  law,  and  his  license  entered  on 
the  roll,  and  his  name  subscribed  to  the  roll.  A  suit  thus 
instituted  will  be  dismissed  on  motion.  The  right,  how- 
ever, of  parties  to  conduct  their  own  causes  is  protected.  If. 
a  party  has  incurred  any  liability  by  practicing  as  an  attor- 
ney, and  receiving  fees  before  his  name  was  enrolled,  or  if 
he  seeks  to  recover  for  services  performed  as  an  attorney 
before  his  name  was  entered  on  the  roll,  the  court  cannot 


'  Revised  Codes  of  Dakota,  1877,  p.  31,  chap.  18.     And  see  Comp.  Laws 
Dak.  1887,  sees.  462.  etseq. 
■'  Kevised  Laws  111.  99;  Gale  Stat.  81;  Robb  v.  Smith,  3  Scam.  46. 
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aid  him  by  permitting  the  cleric  to  make  the  entry  nunc  pro 
tunc;  it  would  affect  his  rights  or  privileges. 

The  attorney  should  have  his  name  entered  on  the  roll  of 
attorneys  at  the  date  of  his  license.'  No  person  shall  be  re- 
fused a  license  to  practice  law  on  account  of  sex.^  And  a. 
woman  is  eligible  to  the  office'of  master  in  chancery.^ 

g  73.  Iowa. — The  supreme  court  inay,  on  motion,  admit 
any  practicing  attorney  of  the  district  or  circuit  court  to 
practice  in  the  supreme  court  upon  his  taking  the  usual 
oath  of  office.  Persons  who  have  never  been  admitted  to 
practice  law  in  the  courts  of  any  other  State,  may  be  ad- 
mitted by  the  supreme  court  to  practice  in  all  the  courts  of 
the  State. 

On  the  application  of  any  such  person  to  be  admitted,  the 
court  will  appoint  three  or  more  members  of  the  bar  of  the 
supreme  court  to  examine  such  applicant,  touching  his 
qualifications.  If,  from  an  inspection  of  the  report  of  the 
committee,  the  court  shall  be  satisfied  that  the  applicant 
possesses  the  requisite  learning,  and  is  of  good  moral  char- 
acter, it  will  order  that  he  be  licensed  to  practice  in  all  the 
courts  of  the  State  upon  taking  the  oath  of  office.  The  oath 
is  to  support  the  Federal  and  State  Constitutions,  and  to 
faithfully  discharge  the  duties  of  attorney  and  counsellor 
to  the  best  of  the  applicant's  ability.^ 

g  74.  Nevada. — -The  supreme  court,  upon  application  of 
the  district  judge  of  any  judicial  district,  will  appoint  a 
committee  to  examine  persons  applying  for  admission  to 
practice  as  attorneys  and  counsellors  at  law.  Such  com- 
mittee will  consist  of  the  district  judges  and  at  least  two 
attorneys  resident  of  the  district.  The  examination  by  the 
committee  so  appointed  shall  be  conducted  and  certified 
according  to  the  following  rules: 

'  Ex  parte  Fellows,  2  Seam.  369. 
2  1  Starr  &  Curt.  An.  Stat.  p.  342,  chap.  13. 
"  Schuchardt  v.  People,  99  111.  501. 

■■  Rules,  43  Iowa,  708;  Code,  sec.  208.  See  present  Statute  on  subject:  1 
Rev.  Stat.  1888,  sees.  280,  et  seq. 
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The  applicant  sh^^ll  be,  examined,  by  the  district  judge, ^ 
and  at  lea.t  two  others  of  t^ie  comuiittee,  and  the  questions 
and  answers  m,ust  be,  reduced  to  writing. 

No  intimation  of  the  questions  to  be  asked  must  be  given 
to  the  applicant  by  any  member  of  the  committee  previous 
to  the  examinatiori.  The  examinatioji  shall  embrace  the, 
following  subjects:  the  history  of  the  State  and  the  United 
States;  the  constitutional  relations  of  the. State  and  Federal 
governments;  the  jurisdiction  of  the  various  courts  of  the 
State  and  of  the  United  States;  the  various  sources  of  mu- 
nieipallaw;  the  general  principles  of  the  common  law 
relating  to  property  and  personal  rights  and  obligations; 
the  general  grounds  of  equity  jurisdiction  and  principles  of 
equity  jurisprudence;  rules  and  principles  of  pleadings  and 
evidence,;  practice  underthe  State^  civil,  and  criminal  codes; 
remedies  in  hypothetical  cases ;  the  course  and  duration  of. 
the  applicant's  studies. 

The  examination  is  not  expected  to  extend  into  details, 
but  only  sufficiently  so  to  fairly  test  the  extent  of  the  appli- 
cant's knowledge  and  the  accuracy  of  his  understanding  of 
those  subjects  and  books  which  he  has  studied.  When  the 
examination  is  completed  and  reduced  to  writing,  the  ex- 
arniners  are  to  certify  and  return  it  to  the  supreme  court, 
accompanied  by  a  certificate  showing  whether  or  not  the 
applicant  is  of  good  moral  character,  and  has  obtained  his 
majority,  and  is  a  6o?ia  ^ie  resident  of  the  State.^  In  the 
supreme  court,  applicants  for  license  to  practice  as  attorneys 
and  counsellors  will  be  examined  in  open  court  on  the  first 
day  of  the  term.^ 

§  75.  New  York.— The  New  York  Code  of  Civil  Pro- 
cedure, as  amended  in  1888,  provides  as  follows:  "A  citizen 
of  the  State,  of  full  age,  hereafter  applying  to  be  admitted 
to  practice  as  an  attorney  or  counsellor  in  the  courts  of 
record  of  the  State,  must  be  examined  at  a  general  term  of 

'  Rules  Supreme  Court  Nevada,  Rule  24,  11  Nev.  15.  See  Ney.  Gen.  Stat. 
1885,  sees.  2529  et  seq. 
*  Rules  Supreme  Court  Nevada,  Rule  1, 11  IS'ev.  10. 
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the  supreme  court  by  the  justices  holding  the  term,  or  a 
committee  appointed  by  thehi.  If  it  is  found  tliat  such 
person  lias  complied  with  the  rules  established  by  the  court 
of  appeals  for  that  purpose,  and  such  pei'son  is  approved  by 
the  justices  holding  the  term,  for  good  character  and  learn- 
ing, the  court  must  direct  an  order  to  be  entei'ed,  stating 
those  facts,  and  admitting  such  person  to  practice  as  an 
attorney  and  counsellor  in  all  the  courts  of  record  of  the 
State.  Whereupon,  after  qualifying  as  prescribed  in  section 
59  of  this  act,  such  person  is  entitled  to  practice  accord- 
ingly; subject,  nevertheless,  to  suspension  or  removal  from 
office,  as  prescribed  by  law.  The  race  or  sex  of  such  person 
shall  constitute  no  cause  for  refusing  such  person  admission 
to  practice  in  the  courts  of  record  in  this  State  as  an  attor- 
ney and  counsellor." ' 

The  power  of  admission  by  the  general  term  is  discre- 
tionary, and  cannot  ordinarilj'^  be  reviewed  or  interfered 
with  by  the  court  of  appeals.'^ 

The  rule  of  court  which  requires  proof  that  the  applicant 
for  admission  had  before,  or  within  three  months  after  the 
commencement  of  his  clerkship,  p.issed  the  prescribed 
regents'  examination,  is  held  to  be  mandatory,  and  the 
court  will  not  exempt  an  applicant  from  its  obligat  on,  by 
allowing  the  regents'  certificate  to  be  filed,  nuncpro  time? 

§  76.  Pennsylvania. —  In  all  civil  suits  or  proceedings 
in  any  court  within  the  Commonwea.th,  every  suitor  and 
party  concerned  has  a  right  to  be  heard  by  himself  and 
counsel,  or  either  of  them.  The  judges  of  the  several  courts 
of  record  respectively  have  power  to  admit  a  competent 
number  of  persons  of  an  honest  disposition  and  learned  in 
the  law,  to  practice  as  attorneys  in  their  respective  courts.^ 

'  1  Bliss  N.  T.  An.  Code,  see.  56,  p.  52. 

^  Matter  of  Beggs,  67  IS'.  Y.  120. 

=  Matter  of  Moore,  108'  N.  Y.i280. 

■*  The  admission  is  held  to  be  a  judicial  and  not  a  ministerial  act,  and  is 
therefore  not  the  subject  of  a  writ  of  mandamus.  (Braclienridge's  Case, 
1  Serg.  &.  R.  187;  McXiaughlin's  Case,  5  Watts  &  S.  272.)  If  an  attorney  is 
admitted  under  a  misapprehension  of  facts,  the  court  will  rectify  the 
error  by  striliing  his  name  from  the  roll.   (Brown's  Case,  8  Pitts.  L.  J.  1.) 
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Before  any  attorney  admitted  shall  make  any  plea  at  the 
bar,  except  in  his  own  case,  he  shall  take  an  oath  or  affirma- 
tion as  follows : 

"  You  do  swear  (or  affirm)  that  you  will  support  the  Con- 
stitution of  the  United  States,  and  the  constitution  of  this 
Commonwealth,  and  that  you  will  behave  yourself  in  the 
office  of  attorney  within  this  court  according  to  the  best  of 
your  learning  and  ability,  and  with  all  good  fidelity  as  well 
to  the  court  as  to  the  client;  that  you  will  use  no  falsehood 
nor  delay  any  person's  cause  for  lucre  or  malice."^ 

No  judge,  alderman,  justice  of  the  peace,  (in  any  case 
which  is  removed  from  before  him  by  appeal  or  by  a  writ 
of  certiorari)  nor  any  prothonotary  or  clerk,  (in  his  own 
court)  nor  the  register  of  wills,  (in  the  orphan's  court)  shall 
practice  as  attorney  or  counsellor.  ^ 

'  1  Brightly's  Pardon's  Dig.  Pa.  p.  99.  See  also,  1  Brightly's  Purdon's 
Dig.  1883,  p.  129.  By  act  of  May  19,  1887,  attorneys  in  good  standing  in 
any  court  of  common  pleas  and  in  the  supreme  court  shall,  upon  motion 
simply,  he  admitted  to  practice  in  any  other  court  in  the  State.  (Brightly's 
Purdon's  Dig.  Supp.  1885-1887,  p.  2141.  See  Splane's  Petition,  123  Pa. 
St.  527.)  An  admission  to  the  court  of  appeals  of  the  State  of  New 
York  entitles  an  attorney  to  admission  to  the  supreme  court  of  Pennsyl- 
vania. Otherwise  of  an  admission  to  the  supreme  court  of  New  York : 
i<l.  The  attorney  violates  his  oath  when  he  presses  for  an  unjust 
judgment,  or  for  the  conviction  of  an  innocent  man.  (Rushu.  Cavanaugh, 
2  Pa.  189.) 

'  The  above  is  deemed  sufficient  to  illustrate  the  rules  governing  the 
admission  of  attorneys  in  the  United  States. 

See  statutory  provisions  as  to  admission,  license,  qualifications  for  ad- 
mission, summary  jurisdiction  over  attorneys,  etc.,  in  the  following 
States  and  Territories :  Colorado — General  Laws,  1877,  p.  90,  1  Colorado 
R.  xxiii;  1  Mills  An.  Stat.  p.  465,  chap.  10.  An  applicant  for  admission 
to  the  bar  should  go  before  the  examining  committee  in  the  judicial  dis- 
trict in  which  he  resides,  and,  if  rejected  by  that  committee,  it  is  irregu- 
lar for  him  to  apply  for  examination  to  the  committee  in  another  district. 
Nor  is  it  sufficient  compliance  with  the  statute  for  one  member  of  the  ex- 
amining committee  alone  to  conduct  the  examination,  the  others  accept- 
ing his  conclusions  and  ratifying  his  recommendation  without  any  per- 
sonal knowledge  of  the  applicant's  fitness,and  a  license  granted  under  such 
circumstances  will  be  revoked.  (People  v.  Betts,  7  Colo.  453.)  Connecticut — 
Conn.  Gen.  Stat.  1888,  sees.  784,  785.  i)aA:ot«— Comp.  Laws,  1887,  sees. 
462,  et  seq.  ^e/aware— Revised  Code,  1874,  pp.  141,  564.  Florida— M.aC\. 
Dig.  of  Laws,  1881,  p.  121,  ch.  9.  Georgia— Gs^.  Code,  1882,  p.  99,  art.  3. 
Idaho— 'Re-v.  Stat.  1887,  sees.  3990-3994.  Illinois— 1  Starr  <fe  Curt.  An.  Stat. 
1885,  p.  342,  ch.  13.     Indiana— 1  Ind.  Rev.    Stat.  1888,    sees.  961,  et  seq. 
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Iowa— I'Rev.  Stat.  1888,  sees.  280-286.  Kansas- Comp.  Laws,  1881,  p.  113, 
ell.  11.  Kentucky — Ky.  Gen.  Stat.  1887.  p.  175,  ch.  5.  Louisiana — Rules,  21 
La.  An.  XI,  XII.  The  graduates  of  the  Law  Department  of  the  Univer- 
sity of  Louisiana  must  obtain  licenses  Irom  the  supreme  court  before 
admission  to  practice  as  attorneys  at  law,  in  any  court  of  the  State.  (Mat- 
ter of  Villerf,  33  La.  An.  998.)  And  the  degree  of  bachelor  of  law,  con- 
ferred on  such  graduate,  will  not  authorize  him  to  demand  a  license  to 
practice  law  in  the  State,  unless  the  diploma  is  signed  by  the  president 
of  the  university,  and  the  professors  of  the  department  in  which  the 
student  graduated.  (State  v.  Marlts,  30  La.  An.  Part  I,  97.)  See,  as  to  the 
manner  in  which  attorneys  from  other  States  shall  be  licensed.  (Ex 
parte  Sohaefer,  32 La.  An.  1102.)  Jl/ame— Me.  Rev.  Stat.  1883,  p.  653,  sees. 
23-26.  Massachusetts— V\x\>.  Stat.  1882,  p.  913.  Maryland— MA.  Rev.  Stat. 
1878,  p.  S42.  Michigan— 1  How.  An.  Stat.  1882,  p.  1826,  ch.  253.  Minne- 
sota— 2  Minn.  Stat.  1891,  p.  134,  ch.  61.  Mississippi — Miss.  Rev.  Code, 
1S80,  p.  648,  ch.  65.  Missouri— 1  Rev.  Stat.  1889,  p.  235,  ch.  2.  Montana— 
Rev.  Stat.  1887,  p.  619,  ch.  9.  Nebraska— Corap.  Stat.  1889,  p.  89,  oh.  7.  iVe- 
vada — Nev.  G-en.  Stat.  1886,  sees.  2529,  etseq.  New  Hampshire — Gen.  Laws, 
1878,  p.  505.  New  Jersey — A  rule  of  court  in  New  Jersey  provides  that 
every  candidate  for  admission  to  practice  as  attorney  must  have  served 
a  regular  clerkship  of  four  years  with  some  practicing  attorney,  and  un- 
der this  rule  the  candidate  must  actually  and  regularly  have  assisted  the 
attorney  in  his  business  as  clerk  during  that  period,  and  not  merely  have 
studied  law  in  his  office.  (Matter  of  Dunn,  43  N.  J.  L.  359;  39  Am.  Kep. 
600.)  North  Carolina— I  N.  C.  Code,  1883,  p.  6.  ch.  4.  Ohio—1  Rev.  Stat. 
1890,  sees.  568-562.  Oregon— 1  Hill.  An.  Laws,  p.  679,  oh.  14.  tit.  1.  Rhode 
Island— Vah.  Stat.  1882,  p.  505,  sec.  7.  South  Carolina — Gen.  Stat.  1882,  p. 
622,  ch.  83.  Tennessee— CoAe,  1884,  p.  896,  ch.  4.  Texas— I  Sayles  Civ. 
Stat.  1888,  p.  112,  tit.  10.  Utah—I  Comp.  Laws,  1888,  p.  214.  Vermont— 
Rev.  Laws,  1880,  p.  208,  see.  792.  Virginia— Ya..  Code,  1887,  p.  761,  ch,  154. 
Washington — Hill  An.  Stat.  &  Codes,  ch.  4,  sees.  90,  et  seq. —  West  Vir- 
ginia—'Rev.  Stat.  1879,  p.  242,  ch.  8.  Wisconsin— 2  An.  Stat.  1889,  p.  1472, 
sec.  2586.     Wyoming— Wy  Rev.  Stat.  1887,  p.  100,  sees.  119,  et  seq. 
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g  77.   Liability  to  summary  jurisdiction— Extent  of.— 

The  liability  of  attorneys  which  may  be  fixed  and  reached 
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by  the  exercise  of  the  summary  jurisdiction  of  the  court, 
extends  to  liabilities  on  their  undertakings  with  clients;  to 
cases  when  they  act  without  authority;  to  cases  of  attach- 
ment against  them  for  various  offenses  and  delinquencies; 
to  striking  them  from  the  rolls  and  suspending  them  from 
practice;  to  the  offense  of  permitting  others  to  use  their 
names;  to  compelling  in  proper  cases  the  disclosure  of  the 
client's  abode  or  occupation,  and  to  compelling  them  to 
produce  the  client,  and  to  disclose  a  certain  class  of  com- 
munications, concerning  which  we  shall  treat  more  fully  in 
the  chapter  upon  privileged  communications;  to  delivering 
up  documents;  to  the  paying  of  money  and  of  costs;  to  the 
answering  of  matters  of  affidavits;  to  contempts  of  court," 
and  to  professional  misconduct  generally. 

While  these  matters  will  sometimes  call  for  a  mention  of 
tlie  relation  between  attorney  and  client,  it  is  conceived  that 
the  subject  belongs  to  the  vocation  of  the  lawyer,  inasmuch 
as  this  summary  power  is  the  exercise  of  a  jurisdiction  over 
an  officer  of  the  court  as  an  officer,  rather  than  a  regulation 
of  his  relative  duties  as  an  attorney  of  a  client. 

Attorneys,  as  officers  of  the  court,  are  liable  to  the  sum- 
mary jurisdiction  of  the  tribunals  in  which  they  practice, 
for  any  want  of  good  faith  and  honesty  in  their  relations 
with  their  c'ients.  This  is  an  inherent  power  residing  in 
the  court  without  the  aid  of  any  statutory  enactment, 
though  the  exercise  of  the  power  may  be,  as  it  often  is,  reg- 
ulated by  statute.'  And  it  extends  to  any  matter  in  which 
an  attorney  has  been  employed  by  reason  of  his  professional 
character.^  The  question  of  negligence  will  not  generalljr 
be  tried  on  motion,  but  only  questions  of  good  faith  and 
integrity.'  Proceeding  on  motion  for  money  collected 
by  an   attorney  will   not  bar  an  action  on  the  case  for 

'  state  V.  Winston,  11  Oreg.  45H;  50  Am.  Rep.  456. 

»  Anderson  v.  Bosworth,  15  B.  I.  443;  2  Am.  St.  Rep.  910. 

=  Sharp  V.  Hawker,  3  Bing.  N.  C.  66;   Brazier  v.  Bryant,  2  Dowl.  P.  C. 

600;  In  re  Jones,  1  Chit.  651;  De  V^oolfe  v. ,  2  Chit.  68;  In  re  Fenton,  3 

Ad.  &  E.  404;  In  re  Aitkin,  4  Barn.  <fc  Aid.  47;  Coheu  o.  Wright,  22  Cal. 
315. 

A.  &  C— 10. 
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negligence/  But  proceeding  by  action  for  money  collected 
is  usually  a  waiver  of  the  right  to  proceed  by  attachment.'^ 
In  New  York,  any  attorney  being  guilty  of,  or  consenting 
to,  any  deceit  or  collusion  with  intent  to  deceive  the  court, 
has  been  deemed  to  be  guilty  of  a  misdemeanor,  and  subject 
to  a  forfeiture  to  the  party  injured  in  treble  damages,  to  be 
recovered  in  a  civil  action.' 

As  substantiating  Blackstone's  statement  that  the  attor- 
neys of  Westminster  Hall  have  been  "peculiarly  subject  to 
the  censure  and  animadversion  of  the  judges,"  it  has  been 
decided  that  the  judges  will  exercise  their  summary  juris- 
diction over  the  attorneys  of  the  several  courts  not  merely 
in  cases  where  they  have  been  employed  in  the  conduct  of 
suits,  or  any  matter  purely  professional,  but  "whenever  the 
employment  is  so  connected  with  their  professional  charac- 
ter as  to  afford  a  presumption  that  their  character  formed 
the  ground  of  their  employment."*  Thus,  an  attorney  has 
been  compelled  to  give  up  papers  and  deeds  which  had 
been  placed  in  his  hands  as  steward  for  the  owner  of  the 
estates  to  which  they  referred,  and  another  to  pay  over 
money  which  he  had  received  when  employed  to  collect  the 
effects  of  an  intestate  by  the  administrator,  although  he  had 
never  been  employed  by  him  to  prosecute  or  defend  any 
suits  in  law  or  equity.* 


'  Coopwood  V.  Baldwin,  25  Miss.  129. 

''  Cottrel  1).  Finlayson,  4  How.  Pr.  242;  Bohanan  v.  Peterson,  9  Wend. 
503;  Butchers'  Union  v.  Crescent  City  Slaughterhouse  Co.,  41  La.  An.  355, 
359,  citing  text. 

^  But  this  provison  of  the  New  York  Statute  (2  R.  S.  287,  sec.  68),  has 
reference  to  a  suit  pending,  and  does  not  include  a  transaction  between 
an  attorney  and  his  client  before  proceedings  have  been  commenced  or  an 
action  brought.     Looflf  v.  Lawton,  97  N.  Y.  478. 

''  So  early  as  the  Statute  4  Henry  IV,  chap.  18,  it  was  enacted  that  attor- 
neys should  be  examined  by  the  judges,  and  none  admitted  but  such  as 
■were  virtuous,  learned,  and  sworn  to  do  their  duty,  and  many  subse- 
quent statutes  have  laid  them  under  further  regulations.  (3  Jac.  I,  chap. 
7;  12  Geo.  I,  chap.  29;  2  Geo.  II,  chap.  23;  22  Ibid.  chap.  46;  23  Ibid, 
chap.  26.) 

»  Huges  V.  Mayer,  3  T.  R.  275;  In  re  Aitkin,  4  Barn.  &  Aid.  47;  Lux- 
more  V.  Lethbridge.  5  Barn.  &  Aid.  898;   De  Woolfe  v. ,  2  Chit.  68;  Ex 

parte ,  2  Dowl.  O.  S.  110;  In  re  Dakin,  4  Hill,  44. 
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But  in  the  first  place,  the  court  will  not  generally  enter- 
tain a  motion  touching  the  conduct  of  an  attorney  unless 
it  appears  that  he  is  an  attorney  of  the  court,  or  that  the 
transaction  arises  in  part,  at  least,  out  of  a  cause  before  the 
court ;'  but  an  attorney  who  has  acted  as  such  in  a  certain 
court,  and  signed  an  undertaking  as  such  in  that  court, 
cannot  refuse  to  perform  that  undertaking  on  the  ground 
that  he  is  not  an  attorney  of  that  court.^ 

In  the  absence  of  any  suggestion  of  fraud  or  misconduct, 
the  lapse  of  a  considerable  period  of  time,  as  for  instance 
seven  years,  after  tlie  settlement  of  transactions  between 
attorney  and  client,  will  operate  as  a  bar  to  any  summary 
interference  with  an  attorney.'  One  who  has  once  been  an 
attorney  remains  liable  to  the  summary  jurisdiction  of  the 
court  for  his  conduct  whilst  he  was  an  attorney,  although 
he  may  have  taken  his  name  off  the  roll,  and  ceased  to 
be  one.*  Where  an  attorney  has  been  guilty  of  gross  mis- 
conduct the  court  will  interfere  summarily,  although  the 
misconduct  does  not  amount  to  an  indictable  offense,  and 
arose  in  a  transaction  in  which  he  was  not  acting  in  that 
character.^ 

Courts  of  equity,  like  courts  of  common  law,  will,  in  the 
exercise  of  their  general  jurisdiction,  interfere  to  compel  so- 
licitors to  perform  their  duties  and  to  punish  them  formal- 
practice  and  misconduct."     They  have  afforded  equitable 

'  In  re  Lord,  2  Scott,  137;  1  Hodges,  195;  In  re  Phillips,  3  Jur.  479;  1  W. 
W.  &.  H.  418;  Anon.  19  Law  J.  Ex.  219;  Cole  v.  Grove,  1  Scott  N.  R.  30;  4 
Jur.  339.    See  In  re  Knight,  1  Bing.  41. 

'  Thompson  v.  Gordon,  4  Dowl.  &  L.  49;  15  Mees.  &  W.  610;  15  Law  J. 
Ex.  344. 

'  Ex  parte  Shipden,6  Dowl.  &R.  338. 

^  Simes  v.  Gibbs,  6  D.  P.  C.  318;  1  W^.  W.  &  H.  401;  2  Jur.  418;  Scott  v. 
Van  Alstyne,  9  Johns.  216;  Cole  v.  McClellan,  4  Hill,  60. 

*  In  re  Blake,  3  El.  &.  E.  34;  30  Law  J.  Q.  B.  32;  16  Jur.  N.  S.  1242;  2  L. 
T.  N.  S.  429;  Newton  v.  Judges,  4  Law  R.  P.  C.  18.  Excessive  and  extor- 
tionate charges  in  a  bill  of  co.sts,  as  between  attorney  and  client,  form  no 
ground  for  a  summary  application  against  an  attorney  in  the  absence  of 
evidence  of  willful  fraud,  as  the  suitor  is  sufficiently  protected  by  the 
taxation  of  the  bill.    (Meux  v.  Lloyd,  2  Com.  B.  N.  S,  409.) 

"  Gumming  v.  Waggoner,  7  Paige,  603;  People  v.  Rogers,  2  Ibid.  103;  Al- 
bany Bank  v.  Schemerhorn,  9  Ibid.  372;  38  Am.  Dec.  551;  Merritt  v.  Lan- 
sing, 10  Ibid.  352;  In  re  Bleaskey,  5  Ibid.  311;  In  re  Peterson,  3  Ibid.  610; 
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relief  in  transactions  between  solicitors  and  their  clients,  as 
to  open  accounts  between  them/  to  determine  the  validity 
of  securities  impeached  on  the  ground  of  fraud  or  undue 
influence/  and  will  exercise  the  same  jurisdiction  within 
their  sphere  as  courts  of  common  law.  But  they  will  not 
investigate  charges  which  do  not  clearly  arise  out  of  the  so- 
licitor's official  employment,  nor  the  validity  of  a  private 
agreement.*  Courts  will  not  summarily  relieve  a  client 
against  the  negligence  or  ignorance  of  his  attorney,  unless 
it  be  very  gross,  and  very  clearly  established  by  affida- 
vits, but  will  usually  leave  the  client  to  his  remedy  against 
the  attorney  by  action.*  But  where  an  attorney  discharged 
a  person  in  custody  at  his  client's  suit,  upon  receiving  from 
him  a  security,  which  he  knew  at  the  time  to  be  worthless 
the  court  ordered  him  to  pay  his  client  the  amount  of  the 
debt  and  costs.*  Where  judgment  of  non  pros,  was  signed 
through  an  attorney's  neglect,  the  court  ordered  the  attor- 
ney to  pay  costs;'  and  so  where  a  plaintiff  was  subjected  to 
costs  for  not  proceeding  to  trial  on  account  of  the  negligence 
of  his  attorney.^  The  application  should  in  all  cases  be 
made  promptly.' 

The  courts  do  not  in  general  interfere  summarily  when 

Saxton  V.  Stowell,  11  Ibid.  526;  Baldwin  v.  Latson,  2  Barb.  Ch.  307;  Ma- 
gen  iiis  V.  Parkhurst,  3  Green  Ch.  433. 

'  Lewis  V.  Morgan,  5  Price,  42;  Mathews  v.  Walwyn,  4  Ves.  119. 

'  Bellew  V.  Kussell,  1  Brod.  <fc  B.  96;  Detellin  v.  Gale,  9  Ves.  584;  Gibson 
V.  Jeyes,  6  Vea.  266.  The  investigation  of  charges  of  fraudulent  conduct 
in  transactions  between  attorney  and  client  belongs  peculiarly  to  a  court 
of  equity,  and  can  seldom  be  conducted  without  embarrassment  in  a  court 
of  law.    (Broylesv.  Arnold,  58  Tenn.  484.) 

^  Alexander  v.  Peterson,  6  Beav.  406. 

*  Pitt  V.  Yalden,  4  Burr.  2060;  Barker  v.  Sutler,  2  W.  Black.  780;  Meggs 
V.  Binns,  2  Bing.  N.  C.  625;  3  Scott,  52;  2  Hodges,  10;  Brazier  v.  Bryant,  2 
Dowl.  O.  S.  600;  Rex  v.  Tew,  Sayers,  50.  A  summary  proceeding  against 
an  attorney  to  compel  the  payment  of  money  by  him,  is  a  procedure 
strictly  between  attorney  and  client,  and  cannot  be  maintained  by  an  as- 
signee of  a  claim  against  the  attorney.  (Matter  of  Schell,  34  N.  T.  St. 
Rep.  928;  12  N.  Y.  Supp.  790. 

^  Rex  V.  Bennett,  Sayers,  169. 

*  Mordeoai  v.  Solomon,  Sayers,  172;  Addington  v.  Appleton,  2  Campb. 
410;  De  Roufigny,  v.  Peale,  3  Taunt.  48i;  Rex  v.  Fielding,  2  Curr.  654. 

'  Langton  v.  Wood,  3  Lond.  Jur.  124;  Stone  v.  Stone,  4  Taunt.  601. 
8  Garry  v.  W^ilks,  2  Dowl.  O.  S.  649. 
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the  misconduct  took  place  previously  to  admission,  except 
where  the  attorney  was  fraudulently  admitted;*  as  where 
an  attorney  and  clerk  joined  in  the  affidavit  of  the  execution 
of  the  articles,(undertheEnglish  system)  and  the  clerk  swore 
to  the  service  under  them,  and  was  consequently  admitted  ; 
and  it  after  ward  appearing  that  the  articles  were  collusive,  the 
pretended  clerk  being  in  fact  an  apprentice  to  a  hatter,  and 
his  affidavit  of  service  under  the  articles  false,  the  court 
ordered  the  clerk  to  be  struck  off  the  roll,  and  granted  an 
attachment  against  the  attorney  for  the  collusion/  But  in 
another  case,  where  application  was  made  to  strike  from 
the  roil,  on  the  ground  of  misconduct  and  the  want  of 
regular  service  in  his  clerkship,  and  the  application  was 
made  three  years  and  a  half  after  his  admission,  it  was 
refused.' 

§  78.     Liability  of  attorneys   on  undertakings.  —  In 

applications  for  the  summary  interference  of  the  court  upon 
an  attorney's  undertaking,  the  question  is,  did  he  or  did  he 
not  act  in  the  particular  transaction  in  the  character  of  an 
attorney?  If  he  did,  the  court  will  hold  him  liable.''  The 
court  will  compel  the  attorney  to  perform  his  undertaking 
to  pay  a  sum  of  money,  even  though  in  respect  of  the  debt 
of  another,  and  void  under  the  Statute  of  Frauds.^  But  the 
guarantee  must  in  other  respects  be  good  in  form,  and  one 
on  wliich  an  action  would  ordinarily  lie.^    Acts  of  waiver 

*  Matter  of  Paige,  1  Bing.  160;  7  Moore,  572. 

*  Ex  parte  Hill,  2  W.  Black.  931;  Matter  of  Taylor,  5  Barn.  &  Aid.  538. 
See  Paget  v.  Chambers,  5  Bing.  630;  7  Scott,  610. 

3  Matter  of -,  2  Baru.  &  Adol.  766. 

*  Burrell  v.  Jones,  3  Barn.  &  Aid.  47;  Hall  v.  Ashurst,  3  Tyrw.  420;  In 
re  Swan,  I  B.  C.  R.  99;  10  Jur.  715;  15  Law  J.  Q,.  B.  402;  In  re  Falrthorne, 
3  Dowl.  &  L.  548;  1  B.  C.  R.  40;  10  Jar.  287;  15  Law  J.  Q.  B.  131;  Ex  parte 
Hughes,  5  Barn.  &  Aid.  482;  Iveson  v.  Corington,  2  Dowl.  &  R.  307;  1 
Barn.  &  C.  160. 

»  In  re  HiUiard,  2  Dowl.  &  L.  619;  9  Jur.  664;  14  Law.  J.  Q.  B.  225.  See  In 
re  Gee,  2  Dowl.  &  L.  997;  10  Jur.  694;  In  re  Paterson,  1  Dowl.  O.  S.  468;  In 
re  Greaves,  1  Cromp.  &  J.  374n;  Evans  v.  Duncombe,  Ibid.  372;  1  Tyrw. 
283.  But  see  Thompson  v.  Gordon,  4  Dowl.  &  L.  49;  15  Mees.  &.  W.  610; 
15  Law.  J.  Ex.  344. 

°  In  re  Kearns,  11  Jur.  521. 
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Oil  the  part  of  the  client  will  discharge  the  undertaking.' 
The  undertaking  of  an  attorney  can  only  be  enforced  by 
attachment  where  he  has  given  it  for  his  client.  It  cannot 
be  enforced  summarily  when  it  is  given  for  another  in  a 
cause  in  which  he  is  not  concerned  as  attorney.  The  party 
to  whom  it  is  thus  given  will  be  left  to  his  action.^  So  when 
the  attorney  gives  an  undertaking,  being  a  party  to  a  cause,* 
and  when  he  gives  the  client  an  undertaking  to  secure  to 
him  the  debt  of  the  opposite  party.*  When  an  undertaking 
is  given  by  an  attorney  as  an  attorney,  the  court  will  com- 
pel him  to  perform  it,^  whether  it  relate  to  the  conduct  of 
an  action  or  suit — as  the  entering  an  appearance,*  getting 
the  client's  assent  to  a  reference  to  arbitration,'  or  extend  to 
matters  wholly  beside  his  duty  as  an  attorney,  as  to  pay  the 
debt  and  costs,  or  a  liquidated  sum  by  way  of  damages  and 
costs  in  an  action  in  which  he  is  attorney,*  to  pay  the 
amount  of  rent  on  the  abandonment  of  a  distress,*  to  pay  a 
sum  by  way  of  settlement  of  an  arbitration  to  avoid  the 
expense  of  a  formal  award,'*  to  pay  the  fees  in  a  commis- 
sion of  lunacy,"  or  the  costs  of  compromising  a  suit  in 
equity.'^ 

It  has  been  considered  that,  to  be  siiimmarily  enforced, 
the  undertaking  must  be  given  as  an  officer  of  the  court 

>  Miller  v.  James,  8  Moore,  208.  See  State  v.  Haddon,  9  D.  P.  C.  995;  Hill 
V.  Fletcher,  5  Exch.  470;  1  Lown.  M.  &  P.  518;  19  Law  J.  Ex.  320. 

=  Ex  parte  Watts,  ID.  P.O.  512;  Walker  ^.  Corlett,  1  Ibid.  61.  InreBate- 
maii,  2  Ibid.  161;  Willmont  v.  Meserole,  48  How.  Pr.  430. 

3  Northfield  v.  Orton,  1  D.  P.  0.  415;  Ex  parte  Clifton,  a  Ibid.  218;  2  Har. 
&  W.  296. 

•*  Ex  parte  Evans,  9  D.  P.  C.  106;  1  W.  P.  C.  2;  4  Jur.  991.  See  generally: 
Harper  i;.  Williams,  4Q.  B.  219;  12  L.  J.  Q.  B.  237:  Russell  v.  Reeoe,  2  Car. 
&  K.  669;  Lewis  v.  Nicholson,  16  Jur.  1041;  21  !>.  J.  Q.  R  311;  18  Q.  B.  503; 
Saxon  V.  Blake,  29  Beav.  438. 

*  In  re  Gee,  10  Jur.  694;  Strike's  Case,  1  Bland.  57. 

"  Anon.  1  Chit.  129(i;  Anon.  2  Ibid.  36;  Hudson  v.  Handley,  1  Cromp.  <fc 
J.  373;  Mould  v.  Roberts,  4  Dowl.  &  R.  529. 

'  Ex  parte  Hughes,  5  Barn.  &  Aid.  482. 

'  Kite  V.  Mil  man,  2  Moore  &  S.  616;  Iveson  v.  Corington,  2Dowl.  dkR.  307; 
2  Barn.  <fc  C.  160;  Gilbert  v.  Cooper,  15  Sim.  343;  on  appeal,  11  L.  T.  169. 

"  Hurrill  u.  Jones,  3  Barn.  &  Aid.  47. 

'"  Ex  parte  Fryer,  2  Har.  &  W.  294. 

"  Ex  parte  Bodenham,  8  Ad.  &  E.  959. 

'2  Gilbert  v.  Cooper,  15  Sim.  343;  11  L.  T.  169. 
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acting  for  his  client  in  a  cause  or  proceeding/  and  so  the 
courts  have  refused  to  interfere  with  respect  to  mere  con- 
tracts or  promises  given  bj^  attorneys/  But  it  has  also  been 
held  that,  if  an  undertaking  is  given  by  an  attorney  while 
acting  in  that  character,  it  is  immaterial  whether  he  for- 
mally appear  as  the  attorney  in  the  suit,  or  professionally 
employed  merely  to  compromise  it/  The  rule  laid  down  by 
Lord  Tenterden  is  that,  "  when  an  attorney  is  employed  in 
a  matter  wholly  unconnected  with  his  professional  charac- 
ter, the  court  will  not  interfere  in  a  summary  way  to  compel 
him  to  execute  faithfully  the  trust  reposed  in  him ;  but  when 
the  employment  is  so  connected  with  his  professional  char- 
acter'as  to  afford  a  presumption  that  his  character  formed 
the  ground  of  his  employment  by  the  client,  there  the  court 
will  exercise  jurisdiction."  * 

In  exercising  the  summary  jurisdiction  of  the  court  over 
attorneys,  to  compel  them  to  perform  their  undertakings, 
the  court  does  not  interfere  merely  with  a  view  of  enforc- 
ing contracts,  on  which  actions  might  be  brought,  in  a  more 
speedy  and  less  expensive  mode,  but  with  a  view  to  secur- 
ing honesty  in  the  conduct  of  its  officers  in  all  such  matters 
as  they  undertake  to  perform,  or  see  performed,  when  em- 
ployed as  such,  or  because  they  are  such  officers.  It  does 
not  interfere  so  much  between  party  and  party  to  settle  dis- 
puted rights,  as  summarily  to  punish,  by  attachment,  mis- 
conduct or  disobedience  in  its  officers.  The  rules  of  law 
applicable  to  contracts  are,  indeed,  not  particularly  regarded. 
The  courts,  for  instance,  have  enforced  summarily  an  un- 
dertaking given  by  an  attorney  on  which  an  action  would 
be  prevented  by  the  provisions  of  the  Statute  of  Frauds; 
and  lapse  of  time  affords  no  ground  for  preventing  the 

'  Ex  parte  Watts,  1  Dowl.  512;  Walker  v.  Corlett,  Ibid.  61;  Ex  parte 
Schwalbauker,  Ibid.  182;  Ex  parte  Clefton,  5  Ibid.  210;  Ex  parte  Cowie,  3 
Ibid.  600. 

°  Bao.  Abr.  Atty.  H.;  Samuel  v.  Isaacs,  2  London  Jurist,  858. 

»  In  re  Fairthorne,  3  Dowl.  &  L.  548.  15  Law  J.  N.  S.  Q.  B.  131;  10 
Jur.  387. 

■*  In  re  Aitken,  4  Barn.  &  Aid.  47;  In  re  Cardross,  5  Mees.  &  W.  547; 
Matter  of  Hussou,  26  Hun.  130. 
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court  from  interfering  in  enforcing  such  an  undertaking, 
though  it  does  in  the  ordinary  course  of  applications  against 
attorneys.' 

The  rule  that  the  court  will  summarily  enforce  the  attor- 
ney's undertakings  is  founded  on  the  principle  of  the  trust 
and  confidence  necessarily  reposed  in  attorneys  in  their 
professional  character.'  The  jurisdiction  has  been  ex- 
tended to  personal  undertakings,  whether  within  the  scope 
of  the  attorney's  authority  or  not.'  Where  an  attorney  un- 
dertakes to  put  in  bail  for  a  defendant,  the  court  may  com- 
pel him,  under  pain  of  an  attachment,  to  put  in  bail  or  ren- 
der his  principal;  although  such  undertaking,  if  given  to 
the  sheriff,  might  be  void  or  irregular.^  The  court  will  also 
enforce  an  undertaking,  by  an  attorney  on  behalf  of  a  client, 
to  pay  damages  and  costs,  where  the  other  party  has  been 
thereby  induced  to  consent  to  take  a  verdict  for  a  certain 
sum,  instead  of  going  to  a  jury;'  and  where  the  solicitors 
of  the  assignees  of  a  bankrupt  tenant,  on  whose  lands  a  dis- 
tress had  been  levied  by  the  landlord,  gave  a  written  un- 
dertaking as  follows;  "  We,  as  solicitors  to  the  assignees, 
undertake  to  pay  to  the  landlord  his  rent,  provided  it  do  not 
exceed  the  value  of  the  effects  distrained,''  they  were  held 
personally  bound.®  Although  attorney's  have  been  held 
strictly  to  the  performance  of  undertakings,  and  punished 
for  the  breach  of  them,  yet  the}'  have  not  usually  been  sum- 
marily compelled  to  indemnify  the  person  to  whom  such 

'  In  re  Hilliard,  2  Dowl.  <fc  L.  921;  In  re  Greaves,  1  Cromp.  &  J.  374; 
Evans  v.  Duncomb,  Ibid.  .S72:  In  re  "Patterson,  1  Dowl.  468;  In  re  Fair- 
thorne,  3  Dowl.  &  L.  548;  Titterton  v.  Sheppard,  Ibid.  775;  In  re  Swan,  15 
Law  J.  Q.  B.  40^;  Garry  v.  Wilks,  2  Dowl.  679;  Anon.  2  Barn.  &  Adol.  766. 

^  In  re  Aitken,  4  Barn.  <fe  Aid.  47;  In  re  Knight,  1  Bing.  91;  Ex  parte 
Bodenham,  8  Ad.  &  E.  595. 

^  Iveson  V.  Conington,  1  Barn.  &  C.  160;  2  Dowl.  &  R.  307;  Anon.  1  Chit. 
129a;  2  Ohit.  36;  Morris  v.  James,  2  Lond.  Jur.  842.  But  see  Jacobs  v 
Magnay,  7  Lond.  Jur.  326;  12  Law  J.  N.  S.  93. 

■■  Rogers  v.  Reeves,  1  Term  Rep.  422;  Sedgworth  v.  Spicer,  4  East,  569; 
Lewis  V.  Knight,  1  Dowl.  O.  S.  261;  8  Bing.  271;  1  Moore  <fe  S.  353. 

*  Kite?;.  Milltanau,  2  Moore  &  Scott,  616. 

°  Burrill  v.  Jones,  3  Barn.  &  Aid.  47.  See  Hellings  v.  Jones,  10  Moore, 
360;  3  Bing.  70.  Ex  parte  Gardner,  2  Dowl.  0.  S.  520;  Ex  parte  Hughes,  5 
Barn.  &  Aid.  482. 
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an  undertaking  has  been  given,  against  damages  arising 
from  its  breach.  The  remedy  is  against  the  attorney  by 
action.' 

§  79.  Acting  without  authority. — When  an  attorney 
brings  an  action  in  the  name  of  a  person  without  his  au- 
thority, he  becomes  liable  to  the  summary  jurisdiction  of 
the  court,  who  may  stay  the  proceedings,  on  motion,  and 
make  the  attorney  pay  the  costs.'^  On  an  application  by  a 
defendant  to  stay  proceedings,  on  the  ground  that  the  plain- 
tiff's attorney  is  going  on  with  the  action  contrary  to  the 
direction  of  the  client,  the  plaintiff  should  be  made  a  party 
to  the  rule.' 

§  80.  Striking  from  the  rolls. — As  an  attorney  at  law  is 
an  officer  of  the  court,  the  latter  may  exercise  its  summary 
jurisdiction  over  him  to  the  extent  of  depriving  him  of  his 
office,  and  striking  his  name  from  the  rolls.  This  the  court 
may  do  in  cases  of  malpractice,  though  the  offense  be  not 
indictable.*  Attorneys  may  forfeit  their  professionable 
franchise  by  abusing  it,  and  a  power  to  exact  the  forfeiture 
must  be  lodged  somewhere.  Such  a  power  is  indispensable, 
to  protect  the   court,  the   administration   of  justice,  and 

'  Morris  V.  James,  6  Dowl.  O.  S.  514.  If  an  attorney  has  received  money 
in  payment  of  coats  awarded  to  his  client  by  an  erroneous  order,  which 
has  been  reversed,  and  the  money  remains  in  his  hands,  he  may  be  com- 
pelled to  restore  it  by  order  and  attachment.  (Fortsman  v.  Schulting, 
108  N".  Y.  110.) 

^  Hubbart  v.  Phillips,  2  Dowl.  &  L.  707;  13  Mees.  &  W.  703;  14  Law  J. 
Ex.  103;  Hoskins  v.  Phillips,  16  Law  J.  Q.  B.  839;  Harubridge  v.  De  la 
Cronee,  3  Com.  B.  742;  Bailey  v.  Biickland,  5  Dowl.  <fe.  L.  115;  1  Ex.  1;  11 
Jur.  564;  16  Law  J.  Ex.  204;  Westaway  v.  Frost,  12  Jnr.  69S;  17  Law  J.  Q. 

B.  286;  Hammond  v.  Thorpe,  1  Cromp.  M.  &  R.  64;  4  Tyrw.  838;  2  D.  P. 

C.  721;  Collins  v.  Johnson,  16  Com.  B.  588;  24  Law  J.  Com.  P.  231;  Norton 
V.  Cooper,  3  Smale  &  G.  375. 

"  Thatcher  v.  D'Agiiilar,  11  Ex.  436.  For  a  fuller  discussion  of  this 
subject,  see  post.  Chapter  IX. 

*  United  States  v.  Porter,  2  Cranch  C.  0. 60;  Austin's  Case,  5  Rawle,  191 ; 

28  Am.  Dec.  657;  State  v.  McClaugherty.  33  W.  Va.  250;  In  re  O ,  73  Wis. 

602;  Re  Hill,  Law  R.  3  Q.  B.  543.  But  compare  Ex  parte  Steinman,  95 
Pa.  St.  220;  40  Am.  Rep.  637,  and  note;  People  v.  Appleton,  105  111.  474; 
44  Am.  Rep.  812. 
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themselves.  Abuses  must  necessarily  creep  in,  and  attor- 
neys themselves  are  vitally  concerned  in  preventing  the 
vocation  from  being  sullied  by  the  misconduct  of  unworthy 
members.^  The  court,  too,  has  this  power  on  the  ground 
of  self-protection,  outside  of  the  common  law,  and  outside 
of  the  statutory  doctrine  of  contempt,  in  cases  where  an 
attorney  has  shown  himself  unfit  to  be  one  of  its  officers; 
and  such  unfitness  may  be  displayed,  not  only  by  moral 
delinquency,  but  by  acts  calculated  and  intended  to  injure 
^  the  court.  But  charges  merely  affecting  a  person's  charac- 
ter as  a  private  citizen,  and  not  his  official  character  as  an 
attorney,  will  not  support  an  application  to  strike  from  the 
rolls.^ 

The  power  to  strike  from  the  rolls  is  inherent  in  the  court 
itself.'  No  statute  or  rule  is  necessary  to  authorize  the  pun- 
ishment in  proper  cases.  Statutes  and  rules  may  regulate 
the  power,  but  they  do  not  create  it.  It  is  necessary  for  the 
protection  of  the  court,  the  proper  administration  of  justice, 
the  dignity  and  purity  of  the  profession,  and  for  the  public 


'  Ex  parte  Brings,  64  N.  C.  202;  Ex  parte  Moore,  Ibid.  398;  In  re  Percy, 
36  N.  Y.  651;  Aaon,  22  Wend.  656;  In  re  Peterson,  3  Paige,  510;  Jackson 
V.  State,  21  Tex.  668;  Brown  v.  Brown,  4  Ind.  627;  58  Am.  Dec.  641. 

•'  People  V.  Allison,  68  111.  151. 

"  In  re  Goodrich,  79  111.  148;  In  re  V^^ooUey,  11  Bush  (Ky.)  95;  Penobscot 
Bar  V.  Kemble,  64  Me.  140;  Merritt  v.  liambert,  10  Paige,  356;  In  re  Mar- 
tin, 6  Beav.  237;  Ex  parte  Trippe,  66  Ind.  531,  citing  text. 

Disbarring — power  of  court  as  to,  generally. — The  power  of  a  court  to 
strike  a  member  of  the  bar  from  the  roll  for  official  misconduct,  in  or 
out  of  court,  is  said  to  be  unquestioned.  (Ex  parte  Steinmau,  95  Pa.  St. 
220;  40  Am.  Rep.  637;  People  v.  Green,  7  Colo.  237;  49  Am.  Rep.  351.)  To 
determine  whether  an  attorney  already  admitted  is  a  fit  person  to  remain 
an  attorney,  is  involved  in  the  general  power  of  the  court  to  make  rules 
for  the  admission  of  attorneys.  (Manning  v.  French,  149  Mass.  391,  399; 
and  see  Henderson,  In  re,  88  Tenn.  531;  In  re  Davies,  93  Pa.  St.  116;  39 
Am.  Rep.  729;  State  v.  McClaugherty,  33  W.  Va.  250;  State  v.  Preu,  24  W. 
Va.  416;  Wall's  Case,  107  U.  S.  265;  Serfass'  Case,  116  Pa.  St.  455;  Ex  parte 
Cole,  1  McCrary,  405.)  And  it  has  been  hold  that  an  appellate  bourt  may 
lake  original  jurisdiction  for  professional  misconduct  of  an  attorney  in 
the  trial  court  or  before  a  judge  thereof,  (In  re  Whitehead,  Law  R.  28 
Ch.  Div.  614;  People  v.  Green,  7  Colo.  237;  49  Am.  Rep.  351.)  And  the 
court  of  an  attorney's  residence  may  disbar  or  suspend  him  for  profes- 
sional misconduct  before  officers  of  the  United  States  land  office.  (In  re 
O ,  73  Wis.  602.) 
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good  and  the  protection  of  clients.'  And  where  certain^ 
grounds  are  specified  by  the  statute,  this  does  not  necessa- 
rily exclude  striking  from  the  rolls  for  causes  not  specified. 
A  statute  is  not  to  be  construed  as  restrictive  of  the  general 
powers  of  the  court  over  its  officers.'''  Gross  offenses,  such 
as  deceit,  malpractice,  crime,  or  official  delinquency  or  mis- 
demeanor, are  grounds  for  striking  from  the  rolls;  but  not 
every  moral  delinquency.'  Applying  abusive  and  oppro- 
brious epithets  to  a  judge  in  vacation  cannot  be  considered 
a  "  contempt  involving  fraudulent  or  dishonorable  conduct 
or  malpractice"  within  the  intent  of  a  statute  using  those 
words.*  But  an  attorney  bringing  a  divorce  suit  without 
authority,  and  acting  in  fraudulent  collusion  with  a  hus- 
band to  procure  the  divorce  without  the  knowledge  or  con- 
sent of  the  wife,  is  guilty  of  malpractice,  and  may  be  stricken 
from  the  roUs.^ 

The  lighter  punishment  of  suspension  for  a  certain  time,^ 
is  sometimes  inflicted  for  lighter  offenses,  as  where  an  attor- 
ney used  indecorous  language  to  the  court  in  a  petition  for 
rehearing, suggesting  that  the  court  were  disposed  to  punish 

»  Florida  v.  Kirke,  12  Fla.  278;  95  Am.  Dec.  314;  Fletcher  v.  Dainger- 
field,  20  Cal.  427;  Ex  parte  Smith,  28  Ind.  47;  Ex  parte  Brown,  2  Miss.  303. 

2  In  re  Mills,  1  Mich.  392;  Beene  v.  State,  22  Ark.  157;  Ohio  v.  Chapman, 
11  Ohio,  430;  Ex  parte  Secombe,  19  How.  U.  S.  13;  S.  C.  1  How.  Miss.  303. 

'  In  re  Mills,  1  Mich.  392;  Starr  v.  Vanderheyrten,  9  Johns.  253;  6  Am. 
Dec.  375;  Brotherson  v.  Consalus,  26  How.  213;  Ex  parte  Brownsall,  Cowp. 
829;  King  v.  Southerton,  6  East,  127;  Smith's  Case,  1  Brod.  &  B.  522;  Leigh's 
Case,  1  Munf.  481;  State  v.  Chapman,  11  Ohio,  430. 

Malpractice  as  an  attorney,  for  which  he  may  be  suspended  from  prac- 
tice or  removed  from  office,  means  evil  practice  in  a  professional  capacity, 
and  the  resort  to  methods  and  practices  unsanctioned  and  prohibited  by 
law.    (In  re  Baum,  8  N.  Y.  Supp.  771.) 

For  an  attorney  to  sue  several  defendants  on  a  claim  which  has  been 
decided  adversely  to  the  plaintiff  in  a  former  action,  is  not  malpractice, 
if  such  former  judgment  is  a  bar  in  the  second  action  as  to  one  of  the 
defendants  only,  and  not  to  the  others.  (Avery  v.  Jacob,  15  N.  Y.  Supp. 
564.) 

^  Jackson  v.  State,  21  Tex.  668. 

*  Dillon  V.  State,  6  Tex.  55. 

Collusion  by  a  husband's  attorney  with  the  wife,  to  manufacture  evi- 
dence, which  if  not  wholly  untrue  is  deceptive,  and  thus  enable  the  hus- 
band to  procure  a  divorce,  is  an  act  of  unprofessional  conduct  authoriz- 
ing an  order  disbarring  the  attorney.    (Re  Gale,  75  N.  Y.  526.) 
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him  for  publishing  certain  articles.  The  court  ordered  him 
to  be  suspended  from  practice  for  twelve  mouths/ 

The  power  to  disbar  an  attorney  proceeds  upon  very- 
different  grounds  from  the  power  to  punish  for  contempt. 
The  power  is  possessed  by  all  courts  which  have  authority 
to  admit  attorneys  to  practice.  But  the  power  can  only  be 
exercised  where  there  has  been  such  conduct  on  the  part  of 
the  parties  complained  of  as  shows  them  unfit  to  be  mem- 
bers of  the  profession.  Parties  are  usually  admitted  to  the 
profession  only  upon  satisfactory  evidence  that  they  possess 
fair  private  character  and  sufiicient  legal  learning  to  con- 
duet  causes  in  court  for  suitors.  The  order  of  admission  is 
the  judgment  of  the  court  that  they  possess  the  requisite 
qualifications,  both  in  character  and  learning.^  They  become 
by  such  admission  officer's  of  the  court,  and  hold  their  office 
during  good  behavior,  and  can  only  be  deprived  of  it  for 
misconduct,  ascertained  and  declared  by  the  judgment  of 
the  court,  after  opportunity  to  be  heard  has  been  afforded. 
While  there  may  be  cases  of  such  gross  and  outrageous 
conduct  in  open  court  as  to  justify  very  summary  proceed- 
ings for  the  removal  or  suspension  of  an  attorney  from 
office,  even  then  he  should  be  heard  before  he  is  condemned. 
The  principle  that  there  must  be  citation  before  hearing, 
and  hearing  or  opportunity  of  being  heard  before  judgment, 
is  essential  to  the  security  of  all  private  rights.  Without  its 
observance,  no  one  would  be  safe  from  oppression  wherever 
power  may  be  lodged. 

Mandamus  is  the  appropriate  remedy  to  restore  an  attor- 
ne)'  disbarred,  where  the  court  below  has  exceeded  its  jur- 
isdiction in  the  matter."     And  this  is  more  necessary  in 

'  De  Armas'  Case,  10  Mart.  123. 

In  a  proceeding  to  disbar  a  young  and  Inexperienced  attorney  for 
making  and  filing  an  affidavit,  wliich,  altiiough  he  may  liave  believed  it 
to  be  literally  and  technically  true,  was  morally  false,  it  was  held  that 
the  proceeding  should  be  dismissed.    (In  re  Knott,  71  Cal.  584.) 

^  Ex  parte  Garland,  4  Wall.  378;  Jackson  v.  State,  21  Tex.  668. 

=  Ex  parte  Robinson,  19  Wall.  505;  Ex  parte  Garland,  4  Wall.  378;  Ex 
parte  Heyfron,  7  How.  (Miss.)  127;  Withers  v.  State,  36  Ala.  252;  People 
V.  Turner,  1  Cal.  148;  State  v.  Start,  1  Iowa,  499;  Fletcher  v.  Daingerfield, 
20  Cal.  430;    Beehe  v.  State,  22  Ark.  157;    Ex  parte  Bradley,  7  Wall.  364; 
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the  United  States  courts,  as  neither  error  nor  appeal  will 
lie  in  such  cases.  Without  the  use  of  the  writ  of  man- 
damus, however  flagrant  the  wrong  committed  against 
these  officers,  they  would  be  destitute  of  redress.  The  at- 
torney or  counsellor  disbarred  through  caprice,  prejudice, 
or  passion,  and  thus  suddenly  deprived  of  the  only  means 
of  an  honorable  support  of  himself  and  family,  upon  a  con- 
trary doctrine,  would  be  utterly  remediless.  It  is  to  be 
considered,  also,  that  whenever  the  controversy  is  a  matter 
like  a  contempt,  that  rests  within  the  discretion  of  the 
court,  even  mandamus  will  not  lie  to  compel  a  court  to  alter 
the  punishment  if  authorized  by  law.' 

As  both  the  admission  and  removal  of  attorneys  are 
judicial  acts,''  the  judges,  as  judicial  officers,  are  not  liable 
to  civil  actions  for  any  judicial  act  done  within  their  juris- 
diction, and  in  case  of  superior  courts,  and  courts  of  gen- 
eral jurisdiction,  the  judges  seem  not  to  be  liable  for  judi- 
cial acts,  even  when  in  excess  of  their  jurisdiction,  unless, 
perhaps,  where  they  are  done  maliciously  or  corruptl}^'  An 
action  for  damages  will  not,  therefore,  lie  against  a  court 
of  general  jurisdiction  for  removing,  whilst  holding  court, 
an  attorney  at  law  from  the  bar  for  malpractice  and  mis- 
conduct in  his  office,  the  court  being  empowered  by  statute 
to  remove  attorneys  for  "  any  deceit,  malpractice,  or  other 
gross  misconduct." 

"  The  power  of  removal  from  the  bar  is  possessed  by  all 

Bradley  D.  Fisher,  13  Wall.  354.  See  Ex  parte  Seoombe,  19  How.  13;  Ex 
parte  Burr,  9  Wheat.  530;  Florida  v.  Kirke,  12  Fla.  278;  White's  Case,  6 
Mod.  18;  Leigh's  Case,  3  Ibid.  .335;  Carth.  169;  Rice  v.  Commonwealth,  12 
Fla.  472;  95  Am.  Dec.  314;  McLaughlin  v.  Court,  3  Wils.  &  S.  272;  sec.  84, 
post. 

'  People  V.  Turner,  1  Cal.  143, 188;  People  v.  Justices,  1  Johns.  Cas.  181; 
Ex  parte  Burr,  9  Wheat.  529;  2  Cranch  C.  C.  379;  Ex  parte  Secombe,  19 
How.  9.    See  also  post,  sec.  84. 

''  People  V.  Turner,  1  Cal.  143,  188;  People  v.  Justices,  1  Johns.  Cas.  181; 
Ex  parte  Burr,  9  Wheat.  529;  2  Cranch  C.  C.  378;  Ex  parte  Seoombe,  19 
How.  9. 

»  Randall  v.  Bingham,  7  Wall.  523;  Floyd  &  Barker's  Case,  12  Coke,  25; 
Taafe?).  Downes,  3  Moore  P.  C.  C.  41;  Hamondw.  Howell,  1  Mod.  184;  2 
Ibid.  218;  Bushell's  Case,  Vaughn,  135;  Yates  v.  Lansing,  5  Johns.  283; 
9  Ibid.  395;  6  Am.  Dec.  290.    See  also  post,  sec.  83. 
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courts  which  have  authority  to  admit  attorneys  to  practice. 
It  is  a  power  which  siiould  only  be  exercised  for  the  most 
weighty  reasons,  such  as  would  render  the  continuance  of 
the  attorney  in  practice  incompatible  with  a  proper  respect 
of  the  court  for  itself,  or  a  proper  regard  for  the  integrity 
of  the  profession.  And,  except  where  matters  occurring  in 
open  court,  in  presence  of  the  judges,  constitute  the 
grounds  of  its  action,  the  power  of  the  court  should  never 
be  exercised  without  notice  to  the  offending  party  of  the 
grounds  of  complaint  against  him,  thus  affording  him  am- 
ple opportunity  of  explanation  and  defense.'" 

"This  is  a  rule  of  natural  justice,  and  is  as  applicable  to 
cases  where  a  proceeding  is  taken  to  reach  the  right  of  an 
attorney  to  practice  his  profession,  as  it  is  when  the  pro- 
ceeding is  taken  to  reach  his  real  or  personal  property. 
And  even  where  the  matters  constituting  the  grounds  of 
complaint  have  occurred  in  open  court,  under  the  personal 
observation  of  the  judges,  the  attorney  should  ordinarily 
be  heard  before  the  order  of  removal  is  made,  for  those 
matters  may  not  be  inconsistent  with  the  absence  of  im- 
proper motives  on  his  part,  or  may  be  susceptible  of  such 
explanation  as  would  mitigate  their  offensive  character;  or 
he  may  be  ready  to  make  all  proper  reparation  and  apologj'. 
Admission  as  an  attorney  is  not  obtained  without  j'ears  of 
labor  and  study.  The  office  which  the  party  thus  acquires 
is  one  of  value,  and  often  becomes  the  source  of  great  honor 
and  emolument  to  its  possessor.  To  most  persons  who  en- 
ter the  profession  it  is  the  means  of  support  to  themselves 
and  their  families.  To  deprive  one  of  an  office  of  this  char- 
acter would  often  be  to  decree  poverty  to  himself  and  desti- 
tution to  his  family.  A  removal  from  the  bar  should, 
therefore,  never  be  decreed  where  any  punishment  less  se- 
vere— such  as  reprimand,  temporary  suspension,  or  fine — 
would  accomplish  the  end  desired."^ 

'  Bradley  v.  Fisher,  13  Wall.  356;  7  Wall.  364;  In  re  Percy,  36  N.  Y.  651; 
Anon.  22  Wend.  656;  In  re  Peterson,  3  Paige,  519;  Jackson  v.  State,  21 
Tex.  668.    See  post,  sec.  83. 

'  Bradley  v.  Fisher,  13  Wall.  355;  7  Wall.  364. 


§    80  SUMMARY     JURISDICTION.  159 

"  But,  on  the  other  hand,  the  obligation  which  attorneys' 
impliedly  assume, if  they  do  not  by  express  declaration  take 
upon  themselves,  when  they  are  admitted  to  the  bar,  is  not 
merely  to  be  obedient  to  the  constitution  and  laws,  but  to 
maintain  at  all  times  the  respect  due  to  courts  of  justice  and 
judicial  officers.  This  obligation  is  not  discharged  by  merely 
observing  the  rules  of  courteous  demeanor  in  open  court,  but 
it  includes  abstaining  out  of  court  from  all  insulting  lan- 
guage and  offensive  conduct  toward  the  judges  personally/ 
for  their  judicial  acts." 

So  that  where  an  attorney  threatened  the  presiding  jus- 
tice, as  he  was  descending  from  the  bench,  with  personal 
chastisement,  for  alleged  conduct  of  the  judge  during  the 
progress  of  a  cause,  this  was  held  sufficient  ground  for  strik- 
ing the  attorney's  name  from  the  rolls.  But,  even  in  such 
a  case,  the  court  errs  in  not  citing  the  attorney  to  show 
cause  why  such  an  order  should  not  be  made  for  the  offen- 
sive language  and  conduct,  and  affording  him  opportunit}'^ 
for  explanation,  or  defense,  or  apology.  But  still  such  an 
act  is  a  judicial  act,  though  erroneous,  and  the  judge  cannot 
be  held  civilly  liable  in  damages.' 

The  end  to  be  attained  is  protection,  not  punishment.  As 
punishment,  removal  from  the  office  is  unreasonably  severe, 
for  those  cases  in  which  the  end  is  reclamation,  not  destruc- 
tion, and  for  which  reprimand,  suspension,  fine,  or  impris- 
onment seem  to  be  the  more  adequate  instruments  of  cor- 
rection ;  for  expulsion  from  the  bar  blasts  all  prospects  of 
prosperity  to  come,  and  mars  the  fruit  expected  from  the 
training  of  a  lifetime.  For  this  reason,  statutes  to  regulate 
attachment  and  summary  punishment  for  contempts,  seem 
to  be  inapplicable  to  this  class  of  cases.  Expulsion  may  be 
proper  when  there  has  been  no  contempt  at  all,  as  in  cases 
of  brutality,  drunkenness,  and  the  whole  circle  of  infamous 
crimes.  It  is  one  thing  to  remove  from  office  for  unfitness, 
and  another  to  punish  for  contempt.   In  fact,  the  court  may 

'  Bradley  f.  Fisher,  1.3  Wall.  356;  7  VV^all.  364;  Davis  and  Clifford,  .IJ., 
dissenting  from  the  rule  laid  down,  that  a  judge  is  exempt  when  acting 
maliciously  and  corruptly. 
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haver  recourse  to  both  together,  and  can,  therefore,  pro- 
ceed on  the  ground  of  unfitness,  and  waive  the  contempt. 
Any  breach  of  the  official  oath  is  a  valid  cause  for  proceed- 
ing in  the  former.  The  oath  looks  to  nothing  like  allegiance 
to  the  person  of  the  judge,  unless  in  those  cases  where  his 
p3rson  is  so  inseparable  from  his  office  that  an  insult  to  the 
one  is  an  indignity  to  the  other.  But  professional  fidelity 
may  be  violated  b}''  acts  which  fall  without  the  line  of  pro- 
fessional functions,  and  which  may  have  been  performed 
out  of  the  p  lie  of  the  court.  Such  would  be  the  consequence 
of  beating  or  insulting  a  judge  in  the  street,  for  a  judgment 
in  court.  An  offense  of  this  kind,  practiced  on  a  single  judge 
of  a  court  consisting  of  several,  is  an  offense  against  the 
court,  as  much  so  as  if  it  were  repeated  on  each  individual 
member,  for  the  consequences  to  suitors  and  the  public  are 
the  same.  In  such  a  ca.se,  whetber  the  offender  be  guilty  of 
contempt  or  not,  his  name  may  be  stricken  from  the  roll.  An 
attempt  to  overawe  the  bench  by  menace,  challenge,  or  the 
employment  of  an  engine  so  powerful  as  the  press,  is  an 
offense  of  the  same  stamp,  the  difference  being  but  in  the 
means  of  committing  it.  The  conduct  of  a  judge,  like  that 
of  every  other  functionary,  is  a  legitimate  subject  of  scru- 
tiny, and  where  the  public  good  is  the  aim,  such  scrutiny 
is  as  open  to  an  attorney  of  his  court  as  to  any  other  citizen. 
Even  a  battery  may  be  committed  by  an  attorney  on  a 
judge,  consistently  with  the  official  relation,  or  rather  not  in 
violation  of  it;  but  it  must  be  provoked  in  matters  of  social 
intercourse,  or  as  between  man  and  man,  and  the  provoca- 
tion must  not  arise  out  of  rulings,  judgments,  or  actions  of 
the  judge  as  a  court  or  as  a  member  of  a  court.  This  is  the 
distinction.  It  is  the  motive,  therefore,  which  makes  the  in- 
vasion of  the  judge's  rights  a  breach  of  professional  fidelity, 
from  which  he  is  to  be  protected  for  the  sake  of  the  public 
and  the  suitors  of  his  court,  not  for  his  own. 

A  publication  of  a  letter  in  a  newspaper,  over  the  signa- 
tures of  members  of  the  bar,  in  which  it  was  stated  that 
"the  public  confidence  seems  to  be  withdrawn,  alike  from 
the  bar  and  the  court,"  accompanied  b}^  a  suggestion  that 
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the  judge's  retirement  from  the  bench  might  be  the  means 
of  restoring  it,  has  been  held  a  possible  impertinence,  but 
not  a  breach  of  professional  fidelity,  and  not  good  cause 
for  expulsion  from  the  bar.' 

In  Ex  parte  Burr,  9  Wheat.  529,  the  application  was  in 
the  Supreme  Court  of  the  United  States,  for  a  rule  to  show 
cause  why  a  mandamus  should  not  issue  to  the  circuit  court 
for  the  District  of  Columbia,  commanding  that  court  to  re- 
store one  Burr,  an  attorney  thereof,  who  had  by  its  order 
been  suspended  from  practice  for  one  year. 

Marshall,  C.  J.,  in  expressing  some  doubts  as  to  the  course 
the  court  should  pursue,  said:  "On  one  hand,  the  profes- 
sion of  an  attorney  is  of  great  importance  to  an  individual, 
and  the  prosperity  of  his  whole  life  may  depend  on  its  ex- 
ercise. The  right  to  exercise  it  ought  not  to  be  lightly  or 
capriciously  taken  from  him ;  on  the  other,  it  is  extremely 
desirable  that  the  respectability  of  the  bar  should  be  main- 
tained, and  that  its  harmony  with  the  bench  should  be 
preserved.  For  these  objects,  some  controlling  power,  some 
discretion  ought  to  reside  in  the  court.  This  discretion 
ought  to  be  exercised  with  great  moderation  and  judgment, 
but  it  must  be  exercised;  and  no  other  tribunal  can  decide, 
in  a  case  of  removal  from  the  bar,  with  the  same  means  of 
information  as  the  court  itself.  If  there  be  a  revising  tri- 
bunal, which  possesses  controlling  authority,  that  tribunal 
will  always  feel  the  delicacy  of  interposing  its  authority, 
and  would  do  so  only  in  aplaincase."  The  application  was, 
under  the  circumstances,  denied,  the  conduct  of  the  court 
below  not  being  irregular  or  unjust,  or  void  for  want  of 
jurisdiction. 

The  summary  jurisdiction  of  the  courts  over  attorneys  is 
sufficiently  accounted  for  by  the  necessary  and  inherent 

'  Case  of  Austin  and  Others,  5  Kawle,  191;  26  Am.  Deo.  657;  State  v. 
Kii'ke,  12  Pla.  278;  95  Am.  Dec.  314;  Rice's  Case,  18  B.  Mon.  472;  Walker  v. 
State,  4  W.  Va.  749;  Beene  v.  State,  22  Ark.  149.  See  In  re  WaUace,  Law  R. 
1  P.  C.  283;  Ex  parte  Bradley,  7  Wall.  364;  Witliers  v.  State,  35  Ala.  252; 
In  re  Moore,  63  N.  C.  397;  Ex  parte  Bigga,  64  N.  C.  202;  Bradley  v.  Pislier, 
U  Wall.  335;  Dickens'  Case,  67  Penn.  169;  5  Am.  Rep.  420. 

A.  &  C— 11. 
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control  vested  in  them  over  the  conduct  of  their  own  offi- 
cers, confirmed  as  it  was  by  the  early  statute,  Westminster 
1,  which  enacted  that  serjeant  counters  or  others  (including 
attorney,  etc.,)  guilty  of  malpractice,  should  be  imprisoned 
and  prevented  from  practicing.^  In  the  exercise  of  their 
general  power,  the  courts  at  Westminster  would  order  an  at- 
torney or  solicitor  to  be  struck  off  the  rolls,  for  any  gross 
misconduct  or  malpractice  in  the  course  of  an  action  or 
suit,''  as  for  willfully  proceeding  in  an  action  not  legally 
commenced;^  forging  a  writ ;  *  fraudulently  altering  a  roll,' 
record,  or  paper  book ;  *  signing  without  authority  plead- 
ings at  law  or  in  equity,  in  another's  name  or  in  a  ficti- 
tious name;'  procuring  a  witness  to  keep  out  of  the  way  on 
a  trial  ;^  conspiring  to  pack  a  jury;'  or  hiring  straw  bail.'" 
In  gross  cases  the  courts  have  sometimes  resorted  to  this 
mode  of  punishment,  even  where  the  conduct  complained 
of  did  not  occur  in  an  action  or  suit,  as  where  an  attorney 
has  grossly  abused  a  confidence  reposed  in  him  by  a  client.'^ 
The  courts  of  Westminster  have  also  invariably  ordered 
an  attorney  or  solicitor  to  be  struck  off  the  roll  after  a  con- 
viction for  felon)',  the  conviction  itself  being  considered  to 
render  the  party  unfit  to  belong  to  the  profession.'^  The 
same  doctrine  has  been  applied  to  misdemeanors  as  to  se- 
dition,''extortion,"  conspiracy  ;^'    but  in  these  offenses  the 

'  In  re  Martin,  6  Beav.  337;  Rex  v.  Back,  9  Price,  349;  Ex  parte  Fiaher, 
Ibid.  694;  Ex  parte  Prankerd,  3  Barn.  &  Aid.  257. 

^  Vin.  Abr.  Atty.  "Q." 

=  Jerome's  Case,  Cro.  Car.  74;  Y.  B.  20  Henry  VI,  fol.  37. 

*  Osbaston's  Case,  30  Eliz.  Cro.  Car.  74. 

6  4  Inst.  100. 

0  Sulliard's  Case,  2  Roll.  Rep.  459. 

'  Smitii  V.  Matham,  4  Dowl.  <fe  R.  738. 

s  Williams  v.  Hill,  1  Dowl.  N.  S.  669;    10  Mees.  &  W.  28. 

'  Hanson's  Case,  Moor.  882;  1  Brownl.  44. 
'»  Dicas  V.  Warm,  2  Dowl.  812;  Cliflford  v.  Porter,  5  Dowl.  223. 
"  In  re  Martin,  6  Beav.  337;  Goodwin  v.  Gosnell,  2  Colly.  C.  C.  457. 
■'  Ex  parte  Brouusall,  2  Cowp.  829;  Rex  «). Vaughn,  1  Wils.  22;  2  Halst. 
162. 
'=  Ex  parte  Frost,  1  Chit.  558. 
'■•  Rex  V.  Southerton,  6  East,  142. 

'5  Anon.  1  Chit.  557.     See  Smith  v.  State,  1  Yerg.  228;    In  re  King,  8  Q. 
B.  129;  6  L.  T.  149. 
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circumstances  should  appear,  so  that  it  may  be  seen 
whether  the}"-  are  of  an  aggravated  nature,  as  convictions 
sometimes  take  place  where  there  is  very  slight  culpa- 
bility.' The  court  may  strike  from  the  rolls  for  suborna- 
tion of  perjury.^ 

Although  attorneys  cannot  be  called  on  to  answer  affi- 
davits so  as  to  disclose  matter  to  criminate  themselves,' 
yet  the  courts  have  in  case  of  imputed  misconduct,  which 
might  subject  an  attorney  to  an  indictment,  at  once  enter- 
tained a  motion  to  strike  from  the  rolls,  as  where  an  attor- 
ney in  a  cause  attempted  to  procure  the  absence  of  a  wit- 
ness.* It  has  been  held  that  any  attorney  convicted  of  a 
felony  forfeits  his  office  and  loses  his  right  to  practice,  even 
without  an  order  removing  him.' 

An  attorney  may  be  removed  for  violating  his  official 
oath  ;  for  conviction  of  perjury,  or  other  felony;  for  obtain- 
ing money  of  his  client  by  false  pretenses;  for  advocating 
the  admission  in  evidence  of  a  forged  copy  of  a  letter,  know- 
ing it  to  be  forged,  when  offered  by  his  associate  counsel ; 
for  ceasing  to  possess  a  good  moral  character,  and  for  any 
ill  practice  attended  with  fraud  and  corruption,  and  com- 
mitted against  the  principles  of  justice  and  common  hon- 
esty.^   A  pardon  for  a  felony  may  not  afTect  the  offense  of 

'  Anon.  I  Dowl.  174,  364.  See  as  to  libels  by  an  attorney,  Anon.  2  Dowl. 
HO;  In  re  Harndorn,  fl  Dowl.  970.  See  as  to  forgery,  perjury,  subornation 
of  perjury,  barratry,  etc.,  12  Geo.  I,  chap.  99. 

"  State  V.  Holding,  1  McCord,  379.  See  also  Stephens  v.  Hill,  10  Mees.  & 
W.  28;  Anon.  2  Halst.  162;  Ex  parte  Brouasall,  2  Cowp.829;  Rex  d.  Vaughn, 
1  Wils.  22. 

'  In  re ,  5  Barn.  &  Aid.  1088;    Short  v.  Pratt.  1  Bing.  102;    In  re 

Knight,  ibid.  142. 

*  Stephens  v.  Hill,  11  Law  J.  N.  S.  Ex.  329;  10  Mees.  &  W.  28;  1  Dowl. 
N.  S.  669. 

*  In  re  Niles,  5  Daly,  465. 

«  Penobscot  Bar  «.  Kimball,  64  Me.  140;  Ex  parte  Bramhill,  Coop.  820; 
Dickens'  Case,  67  Pa.  169;  5  Am.  Rep.  420;  People  v.  Ford,  54  111.  520;  Rioe 
u.  Commonwealth,  2  B.  Mon.  484;  54  Am.  Dec.  551;  Mills' Case,  1  Man- 
ning, Mich.  393;  In  re  Percy,  36  N.  Y.  651;  Bryant's  Case,  24  N.  H.  156; 
Burr's  Case,  1  Wheel.  C.  L.  503;  Leigh's  Case,  1  Munf.  481.  See  Ex  parte 
Schenclj,  65  N.  C.  353.  An  attorney  may  be  disbarred  for  fraudulently 
altering  a  receipt  to  meet  the  exigencies  of  his  case,  in  an  action  for  ser- 
vices rendered  by  himself.      (Matter  of  Serfass,  116  Pa.  St.  455.)     So,  he 
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the  violation  of  professional  oath  and  duty,  nor  relieve  the 
attorney  from  the  penalty  of  removal  from  the  bar  for  this 
misconduct.^ 

An  attempt  to  render  an  attorney  incapable  of  perform- 
ing his  professional  duties,  in  order  to  obtain  an  undue  ad- 
vantage of  him  in  the  trial  of  a  cause,  is  good  ground  for 
striking  from  the  roll.'^  The  institution  of  proceedings  by 
one  attorney,  from  improper  motives,  and  .without  just 
grounds,  to  disbar  another,  is  misconduct  for  which  the 
court  has  power  to  impose  upon  the  moving  attorney  the 
costs  and  disbursements  of  the  proceedings."  Obliterating 
a  record,  and  antedating  a  writ  to  avoid  the  effect  of  the 
Statute  of  Limitations,  are  grounds  for  striking  from  the 
rolls,  as  being  unprofessional  conduct  and  malpractice.'' 
So  is  forging  the  name  of  a  person,  as  deputy-register,  to  a 
paper  purporting  to  be  a  copy  of  an  order  obtained  on  an 
application  as  solicitor,  declaring  a  marriage  void,  for  the 
purpose  of  enabling  the  husband  to  impose  upon  the  wife, 
and  induce  her  to  believe  that  she  was  legally  divorced. 
For  any  deceit,  practiced  by  the  attorney  as  such,  though 
not  in  a  pending  suit,  he  may  be  removed  from  office.^  But 

may  be  disbarred  for  subscribing  an  affidavit  in  a  matter  of  a  pre-emp- 
tion claim,  knowing  tlie  affidavit  to  be  false.  (In  re  Keegan,  31  Fed.  R. 
129.)  So,  if  an  attorney  allows  his  client  to  swear  falsely,  and  intro- 
duces other  evidence  that  would  have  been  inadmissible  if  his  client  had 
not  given  such  false  testimony,  it  is  cause  for  disbarment.  (People  v. 
Beattie,  (111.)  27  N.  E.  Rep.  1096.)  And  although  an  attorney  may  properly 
ascertain  from  witnesses  in  advance  of  the  trial  what  they  in  fact  do 
know,  and  the  extent  and  limitations  of  their  memory,  as  a  guide  to  his 
own  examinations,  yet  he  has  no  right  to  go  further,  and  teach  a  witness 
what  he  ought  to  know.  And  if  he  does  so,  and  thus  succeeds  in  getting 
prepared  answers  of  the  witness  before  the  court  as  honpst  testimony, 
it  is  sufficient  to  authorize  an  order  disbarring  the  attorney.  (Matter  of 
Eldridge,  82  N.  Y.  161;  37  Am.  Rep.  538.)  If  it  be  shown  that  an  attorney  has 
violated  his  official  oath,  in  failing  to  conduct  himself  in  his  office  with 
all  good  fidelity  to  his  clients,  the  court  is  not  only  warranted,  but  re- 
quired, to  remove  him  from  the  office  of  attorney.  (Strout  v.  Proctor,  71 
Me.  288.) 

'  Penobscot  Bar  v.  Kimball,  64  Me.  140;  Matter  of  Attorney,  65  How. 
Pr.  171;  86  N.  Y.  563. 

2  Dickens'  Case,  67  Pa.  169;  S.  C.  5  Am.  R.  420. 

•■■  Ex  parte  Kelly,  62  N,  Y.  198. 

■*  Ex  parte  Brown,  2  Miss.  303. 

^  In  re  Peterson,  3  Paige,  510. 
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in  the  absence  of  professional  impropriety,  a  court  is  not 
authorized  to  strike  an  attorney  from  the  rolls  because  the 
grounds  of  any  motion  he  may  make  are  not  supported  by 
the  facts.  An  attorney,  by  his  admission  as  such,  acquires 
rights  of  which  he  cannot  be  deprived  at  the  mere  caprice 
of  a  court,  any  more  than  a  physician  of  the  practice  of  his 
profession,  a  mechanic  of  the  exercise  of  his  trade,  or  a  mer- 
chant of  the  pursuit  of  his  avocations.' 

That  a  counsellor  practicing  in  a  highest  State  court  has 
been  stricken  from  the  rolls  of  the  United  States  District 
Court  for  the  State  for  a  contempt,  does  not  authorize  the 
Supreme  Court  of  the  United  States  to  refuse  his  admission. 
The  Supreme  Court  of  the  United  States  does  not  consider 
the  circumstances  upon  which  the  order  of  the  district 
judge  was  given  as  within  its  cognizance,  or  that  it  is  au- 
thorized to  punish  for  a  contempt  which  may  have  been 
committed  in  the  district  court.^ 

For  any  willful  breach  of  professional  obligation  on  the 
part  of  an  attorney,  the  court  has  the  power  to  strike 
from  the  rolls;  and  the  court  not  only  has  the  power,  but  it 
is  its  duty,  when  a  proper  case  is  presented,  to  exercise  it.' 
In  cases  where  want  of  good  character  is  the  basis  of  the 
application,  the  character  must  be  bad  in  such  respects  as 
shows  the  person  unsafe  and  unfit  to  be  intrusted  with  the 
powers  of  his  profession.'' 

'  Fletcher  v.  Daingerfield,  20  Cal.  430;  People  v.  Turner,  1  Cal.  IW;  52 
Am.  Dee.  295.  A  record  In  a  civil  action  for  slander,  showing  that  a  plea 
charging  an  attorney  with  the  commission  of  crime  was  found  to  be  true, 
is  not  equivalent  to  showing  a  conviction  of  the  offense.  (State  v.  Chap- 
maa,  11  Ohio,  430;  Anon.  2  Dowl.  O.  S.  110.) 

'  Ex  parte  Tillinghast,  4  Peters,  108.    See  People  v.  Hallett,  1  Colo.  352. 

=  People  V.  Barker,  56  111.  299;  Emory  v.  Long,  9  East,  481;  1  Mylne  & 
K.  98;  Jackson  v.  French,  3  Wend.  337;  20  Am.  Dec.  699;  Coveney  v.  Tan- 
nahill,  1  Hill,  33;  37  Am.  Dec.  287;  Ex  parte  Burr,  9  Wheat.  529;  Beene  v. 
State,  22  Ark.  157;  State  v.  Holding,  1  MoCord,  380;  Ex  parte  Brounsall, 
2  Cowp.  827;  Bryant's  Case,  4  Fost.  149;  Smith  v.  State,  1  Yerg.  228;  Strout 
f.  Proctor,  71  Me.  288.  Where  an  attorney  obtained  the  confidence  of  a 
weak-minded  man,  and  encouraged  his  hallucination  that  he  had  com- 
mitted a  crime,  thereby  fraudulently  obtaining  large  sums  of  money,  it 
was  held  that  his  conduct  was  such  as  to  justify  striking  his  name  from 
the  roll  of  attorneys.    (In  re  Snyder,  24  Fed.  Rep.  910.) 

*  Baker  v.  Commonwealth,  10  Bush.  Ky.  592;  In  re  Percy,  9  Tiffany,  N. 
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§  80a.  Disbarring — Indictable  offense. — An  attorney 
may  be  disbarred,  although  the  offense  charged  be  indict- 
able, and  the  accused  has  not  been  convicted  or  prosecuted 
thereon.'  If  regularly  convicted  of  a  felony,  his  name  will 
be  struck  off  the  roll  as  of  course,  whatever  the  felony  may 
be,  because  he  is  rendered  infamous.^  If  convicted  of  a 
misdemeanor,  which  imports  fraud  or  dishonesty,  the  same 
course  will  be  taken,  and  so  for  gross  malpractice  or  dis- 
honesty in  his  profession,  or  for  conduct  gravely  affecting 
his  professional  character.'  In  ordinary  cases,  however, 
where  an  attorney  commits  an  indictable  offense,  not  in  his 
character  of  attorney,  and  does  not  admit  the  charge,  the 
courts  will  not  strike  his  name  from  the  roll  until  he  has 
been  regularly  indicted  and  convicted.* 

g  806.    Disbarring — Publishing  libel  on  judge,  etc.— 

The  court  may  strike  from  its  roll  the  name  of  an  attorney 
who  writes  and  publishes  in  a  newspaper  a  false  and  libel- 
ous charge  against  a  judge  of  such  court,  in  respect  to  his 
official  conduct.  And  the  disclaimer  by  the  attorney  of  in- 
tentional wrong  or  disrespect  to  the  judge  or  court  will  not 
excuse  him,  wlien  the  contrary  appears  upon  a  fair  inter- 
pretation of  the  language  employed.^  But  where  attorneys, 
who  were  also  "[editors  of  a  newspaper,  published  a  libelous 
article  in  their  newspaper,  charging  a  judge  with  prostitut- 
ing the  machinery  of  justice  to  serve  party  purposes  in  a  cer- 
tain case,  it  was  held  that  their  disbarment  for  misbehavior 
iu  office  was  error.'*    An  attorney,  stopping  a  judge  of  a 

T.;  Leigh's  Case,  1  Mnnf.  481;  People  v.  Turner,  1  Cal.  VSKy-,  52  Am.  Dec. 
295;  In  re  Mills,  1  Mich.  39t. 

An  order  to  suspend  orlremove  an  attorney  for  contempt  should  not  be 
made  where  the  offense  is  not  of  so  gross  or  serious  a  nature  as  to  render 
him  unworthy  of  his  office.    (Watson  v.  Savings  Bank,  5Rich.  159—1873.) 

'  State  V.  Winton,  11  Oreg.  456;  50  Am.  Rep.  486;  Ex  parte  Wall,  107,  U. 
S.  265;  contra,  ReR.  A.  Attorney,  Law  R.  6  Manitoba,  398. 

^  McCarthy's  Case,  42  Mich.  71. 

»  Ex  parte  Wall,  107  U.  S.  265,  273. 

■•  Ex  parte  Wall,  107  U.  S.  265,  287. 

5  State  V.  McClaugherty,  33  W.  Va.  250. 

"  Ex  parte  Steinman,  95  Pa.  St.  220;  40  Am.  Rep.  637. 
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court  on  the  street,  and  using  abusive  language  to  him 
concerning  his  judicial  action  in  a  case  pending  before  him, 
is  guilty  of  such  misconduct  in  office  as  will  warrant  dis- 
barring.^ So,  an  attorney  who  charges  corruption  against  a 
judicial  officer  in  his  own  court  while  sitting  in  a  case  which 
he  is  investigating,  is  guilty  of  such  unprofessional  and  im- 
proper conduct  as  will  render  his  disbarment  proper.^  So,  it 
is  not  an  attorney's  privilege  to  spread  upon  the  judicial  rec- 
ords charges  of  a  shocking  and  felonious  character  against 
brother  attorneys,  and  against  judges  engaged  in  the  ad- 
ministration of  justice,  upon  mere  rumors,  coupled  with 
facts  which  should  of  themselves  create  no  suspicion  of  offi- 
cial corruption  in  a  just  and  fair  mind,  and  for  such  con- 
duct an  attorney  may  be  removed  from  oflBce.'  A  proposi- 
tion by  an  attorney  in  a  letter  to  his  client,  that  he  will 
visit  with  his  family  the  family  of  the  judge,  and  while  a 
guest  will  avail  himself  of  the  freedom  of  conversation  to 
seek  to  committhejudgeto  the  expression  of  opinions  favor- 
able to  his  client,  should  exclude  the  attorney  from  practice 
and  from  the  confidence  of  the  judges.*  So,  a  studied  and 
matured  purpose  on  the  part  of  an  attorney  to  mislead  or 
deceive  the  court  by  garbling  documentary  evidence,  is 
good  cause  for  disbarment.^  And  to  present  docket  entries 
to  the  court  in  an  altered  or  garbled  form  is  an  offense, 
which,  if  done  intentionally  and  to  mislead  the  court,  will 
be  punished  by  disbarment/ 

§  81.  Other  instances  of  misconduct  authorizing  sus- 
pension or  disbarring. — -Among  the  instances  of  miscon- 
duct, sufficient  to  authorize  the  court  to  suspend  the  attor- 
ney from  practice,  or  strike  his  name  from  the  rolls,  are  the 
following: 

^  People  V.  Green,  7  Colo.  237;  49  Am.  Rep.  351. 
^  Matter  of  Murray,  33  N.  Y.  St.  Rep.  831. 

'  People  2.  Green,  9  Colo.  506,  533.    And  see  Cramer  v.  Tinte,  (Cal.)  21 
Pac.  Rep.  750. 
■*  Ex  parte  Cole,  1  McCrary,  405. 

'  In  re  Hendersen,  88  Tenn.  531.    Compare  In  re  Luce,  83  Cal.  303. 
•  Bristor  v.  Tasker,  130  Pa.  St.  110. 
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Wrongfully  retaining  and  failing  to  pay  over  moneys  col- 
lected;^ appearing  for  a  defendant  and  confessing  judgment 
without  authority;''  not  paying  costs  of  an  action  brought 
without  being  retained;^  for  deceit  practiced  officially, 
though  not  in  a  pending  suit;*  for  slanderous  words  not 
pertinent  to  the  matter  in  question,  uttered  on  trial  or 
reference;^  commencing  action  without  authority  or  con- 
sent.* But  not  where  notes  instead  of  money  have  been 
taken  by  an  attorney  in  satisfaction  oi a.  fi.  fa. ;^  nor  for  ig, 
norance  of  the  law.*  Letters  written  by  a  solicitor,  and 
published  in  a  newspaper,  and  tending  to  influence  the  re- 
sult of  a  pending  suit)  have  been  considered  a  contempt  of 


'  People  V.  Smith,  3  Cainea,  221;  People  v,  Wilson,  5  Johns.  368;  Bo- 
hanan  i).  Peterson,  9  Wend.  503;  Hynman  v.  Washington,  2McCord,  493; 
Ex  parte  Ferguson,  6  Cow.  569;  5  Paige,  81];  25  Miiis.  129;  7  Blackf.  421. 
An  attorney  may  be  disbarred  for  embezzlement  of  bis  client's  funds. 
{In  reDavies,  93  Pa.  St.  116;  39  Am.  Rep.  729.  And  see  Matter  of  an  Attor- 
ney, 86  N.  Y.  563;  In  re  O ,  73  Wis.  602;  In  re  Tyler,  i71  Cal.  353.)    So, 

he  may  be  disbarred  for  embezzling  money  received  by  him  as  collector 
of  taxes.  (Delano's  Case,  58  N.  H.  5;  42  Am.  Rep.  555.)  Where  an  attor- 
ney collects  money  for  his  client,  and  fraudulently  appropriates  it  to  his 
own  use,  he  is  clearly  guilty  of  such  misconduct  as  warrants  disbarring. 
(People  V.  Cole,  84  111.327;  People  v.  Murphy,  119  111.  159;  Re  Treadwcll, 
67  Cal.  353;  and  see  People  v.  Ryalls,  8  Colo.  332;  Re  Temple,  33  Minn. 
343.)  And  so,  where  he  fraudulently  represents  that  he  has  not  collected 
his  client's  money,  in  order  to  retain  it  himself.  (Slemmer  v.  Wright,  54 
Iowa,  164.)  And  for  disobeying  an  order  of  court  to  pay  over  to  his  cli- 
ent money  collected  in  a  suit  brought  by  the  attorney,  he  may  be  dis- 
barred and  punished  for  contempt.  (Jeffries  v.  Lowrie,  27  Fed.  Rep.  193.) 
In  a  proceeding  to  disbar  an  attorney,  on  the  ground  that  certain  moneys 
received  by  him  in  his  ofBcial  capacity,  to  be  applied  to  particular  pur- 
poses, had  been  converted  by  him  to  his  own  use,  the  charges  were  sus- 
tained, and  the  attorney  suspended  from  practice  for  five  years.  (Re 
Moore,  72  Cal.  359;  and  see  Re  Tyler,  71  Cal.  353.)  It  has  been  held,  how- 
ever, that  nonpayment  of  money  merely  will  not  warrant  striking  an  at- 
torney's name  from  the  roll.    (Re  J.  B.  Law  R.  6  Manitoba,  19.) 

^  Denton  v.  Noyes,  6  Johns.  296. 

'  Anon.  2  Co  wen,  589. 

^  In  re  Peterson,  3  Paige,  510;  State  v.  Burr,  19  Neb.  593;  Slemmer  v. 
Wright,  54  Iowa,  164.  An  attorney  stricken  from  the  rolls  for  false.recitals 
in  a  deed,  no  fraud  being  intended  or  effected,  was  restored  on  appeal. 
(In  re  Stewart,  Law  R.  2  P.  C.  88.) 

^  In  re  ,  7  Cowen,  725; 

°  In  re  Merritt,  5  Paige,  125. 

'  Banks  v.  Cage,  1  How.  (Miss.)  293. 

"  Bryant's  Case,  4  Fost.  (N.  H.)  149. 
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court.^  striking  from  the  rolls  is  a  personal  matter,  and 
therefore  an  attorney  cannot  be  thus  punished  for  the  de- 
fault of  his  partner  in  collecting  and  converting  the  money 
of  a  client,  without  his  knowledge  or  consent.^  A  publica- 
tion calculated  to  injure  the  court,  and  referring  to  it  in  its 
official  character,  is  a  sufficient  cause;  but  not  where  it  is 
made  as  an  editor  and  not  as  an  attorney.^ 

Misconduct  that  would  have  prevented  an  attorney  from 
being  admitted  is  usually  sufficient  for  his  suspension  from 
practice,  at  least  for  a  limited  period,  as  where  an  attorney, 
acting  as  clerk  for  a  firm  of  attorneys,  in  completing  the 
sale  of  certain  property,  received  the  balance  of  the  pur- 
chase-money, which  he  appropriated  to  his  own  use,  by  his 
own  confession.  Although  the  misconduct  was  not  con- 
sidered strictly  in  a  professional  character,  yet  it  was  such 
as  would  have  prevented  him  from  being  admitted  an 
attorney,  and  the  court  suspended  him  from  practice  for 
twelve  months.* 

Where  an  attorney  published  advertisements  without 
any  signature,  representing  that  he  could  procure  divorces 
for  causes  not  known  to  the  law,  without  any  publicity,  and 
without  reference  to  the  residence  of  the  parties,  and  by 
such  advertisements  solicited  business  of  that  character  by 
communication  through  a  particular  post-office  box,  by  its 
number;  such  conduct  was  held  a  cause  for  striking  the 
attorney  from  the  rolls,  as  calculated  to  bring  reproach 
upon  the  profession.^ 

An  attorney  is  subject  to  punishment  for  sending  a 
letter,   or  threatening   a   prosecution,   in   order   to  extort 

'  Daw  V.  Eley,  7  Law  R.  Eq.  49.  As  to  disobedience  of  a  rule  for  the 
payment  of  money,  see  In  re  Ball,  Law  R.  8  Com.  P.  104. 

^  Klingensmith  v.  Kepler,  41  Ind.  341.  A  proceeding  to  disbar  several 
attorneys  constituting  a  firm,  for  alleged  unprofessional  conduct,  will  be 
dismissed  as  to  one  of  the  partners  who  is  shown  to  have  had  no  knowl- 
edge of  or  connection  with  the  misconduct  complained  of.  (In  re  Luce, 
83  Cal.  303.) 

'  Ex  parte  Brlggs,  64  N.  C.  202. 

"  In  re  Hill,  3  Law  J.  Q.  B.  543;  In  re  Blake,  3  El.  &  E.  34;  30  Law  J.  Q. 
B.  32. 

5  In  re  Goodrich,  79  111.  148;  In  re  WooUey,  11  Bush,  95. 
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money ;^  appearing  for  a  party  without  authority;^  plead- 
ing a  sham  plea;^  fraudulently  altering  the  record;* 
obtaining  a  rule  or  order  on  false,  equivocal,  or  groundless 
suggestions;  ^  willfully  or  carelessly  misleading  the  opposite 
party,  in  an  action  or  suit,  as  to  the  address  of  the  client 
employing  him;"  taking  an  unfair  advantage  of  the 
opposite  party  in  an  action  in  the  absence  of  his  pro- 
fessional adviser.' 

An  attorney  may  be  stricken  from  the  rolls  for  procur- 
ing a  witness  to  keep  out  of  the  way;*  acting  in  an 
action  or  suit  on  both  sides  ;^  fraudulently  obtaining 
possession  of  property  under  color  of  process,  or  in  any  way 

>  Smith  V.  Gillett,  2  Dowl.  364;  Rex  v.  Southerton,  6  East,  143.  See  Smith 
V.  Tower,  2  Dowl.  673;  In  re  Warren,  1  Har.  &  W.  113. 

^  41  Bdw.  Ill,  1. 

'  Pierce  v.  Blake,  2  Salk.  515;  Jenk.  52;  Blewitt  v.  Marsden,  10  East, 
237;  Merington  v.  Beckett,  2  Barn.  &  C.  81;  Fortescue  v.  Holt,  1  Vent.  213. 

•*  Ex  parte  Brown,  1  How.  (Miss.)  303. 

5  Clarke  v.  Gorman,  3  Taunt.  492;  Kolfe  v.  Rogers,  4  Taunt.  191. 

•  Neal  V.  Holden,  3  Dowl.  493. 

'  In  re  Oliver.  2  Ad.  &  E.  629;  4  Nev.  &  M.  471;  1  Har.  &  W.  79. 

8  Stephens  v.  Hill,  10  Mees.  &  W.  28;  1  Dowl.  N.  S.  669. 

'  Masais'  Case,  1  Keen,  74;  Berry  v.  Jenkins,  3  Bing.  423;  In  re  Cow- 
dery,  69  Cal.  32;  58  Am.  Rep.  545  (citing  text,  see.  81);  Molyneux  v.  Huey, 
81  N.  C.  113;  Gooch  v.  Peebles,  105  N.  C.  411,  429.  An  attorney  who,  hav- 
ing ceased  to  act  for  one  party  to  an  action,  seeks  employment  by  the 
other  side,  offering  to  impart  to  the  latter  important  information,  is 
guilty  of  such  a  breach  of  trust  as  warrants  disbarment.  (United  States 
V.  Costen,  38  Fed.  Rep.  24.)  So,  it  is  cause  for  disbarment  for  an  attorney 
to  aid  the  prosecution,  and  then  appear  for  the  defense.  (In  re  Ste- 
phens, 77  Cal.  357.)  It  is  a  transgression  of  the  ordinary  rules  of  pi-ofes- 
sional  practice  for  an  attorney  to  promote  illegal  or  unjust  litigation, 
from  any  corrupt  motive  of  passion  or  interest,  or  to  encourage  the  pros- 
ecution of  a  criminal  accusation,  by  exhibiting  documents  tending,  if 
genuine,  to  show  the  guilt  of  the  accused,  and  then  to  assume  the  defense 
without  any  change  of  mind  as  to  the  genuineness  of  the  documents,  or 
as  to  the  guilt  or  innocence  of  the  accused,  and  for  such  conduct  the 
attorney  may  be  punished  by  disbarment,  or  by  suspension  from  prac- 
tice. (In  re  Stephens,  84  Cal.  77,  citing  text.)  An  attorney,  in  1874,  drew 
an  indictment  which  was  returned  by  the  grand  jury  a  "true  bill,"  and 
in  1881,  he  appeared  as  counsel  for  the  accused.  It  was  held  that  he  was 
thus  guilty  of  a  "  violation  of  his  duty  as  an  attorney,"  but  as  the  cir- 
cumstances presented  by  the  record  tended  to  show  an  absence  of  inten- 
tional wrong,  he  was  punished  by  three  months'  suspension  from 
practice.  (People  v.  Spencer,  61  Cal.  128.)  Where  an  attorney,  having 
received  for  collection  a  judgment  against  one  of  his  own  clients,  gave  it 
to  another  attorney  to  prosecute  under  the  latter's  name,  and  falsely 
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abusing  the  process  of  the  court;  ^  for  conviction  of  felony 
or  other  serious  crimes.^  The  courts  will  also  in  lesser 
offenses  call  upon  an  attorney  in  his  official  capacity  to 
answer  affidavits  containing  charges  against  him  as  to 
matters  intrusted  to  him  in  that  capacity.^ 

As  a  good  moral  character  is  one  of  the  constitutional 
and  statutory  qualifications  essential  to  the  admission  of 
an  attorney,  so  he  may  be  removed  whenever  he  ceases  to 
possess  such  qualification.^  It  is  a  good  reason  that  the 
attorney  has  accepted  a  challenge  to  fight  a  duel,  or  that  he 
has  fought  a  duel  in  a  sister  State,  and  killed  his  antago- 
nist. One  reason  may  be  that  by  the  common  law, 
independent  of  statute,  it  is  murder  for  one  to  kill  another 
in  a  duel.^  If  an  attorney  obtains  admission  through  fraud 
or  deceit,  he  may  be  stricken  from  the  rolls.'^  Misconduct 
previous  to  admission  has  been  rejected  as  insufficient  to 
justify  an  attorney  being  struck  from  the  roll,  on  the 
ground  that  the  objection  should  come  at  the  time  of 
admission/ 

If  an  attorney  disobeys  a  rule  of  court  he  is  merely  in 

advised  the  judgment  debtor  that  he  was  liable  on  the  judg-ment,  whereby 
he  was  induced  to  settle,  it  was  held  good  ground  for  disbarment.  (Fair- 
field County  Bar  v.  Taylor,  60  Conn.  11.) 

'  2  Inst.  215;  Wad  worth  v.  Allen,  1  Chit.  186.  See,  as  to  tampering  with 
jurors  as  a  cause  for  disbarring,  Turner  v.  St.  John,  3  Cold.  376. 

=  In  re  King,  8  Q.  B.129;  In  re  Brounsall,  2  Cowp.  829;  Rex  v.  "Vaughan, 
1  Wils.  22;  Ex  parte  Frost,  1  Chit.  558;  Rex  v.  Southerton,  6  East,  142: 
Anon.  1  Chit.  557;  In  re  Howdom,  9  Dowl.  970;  Anon.  1  Dowl.  174. 

'  In  re  Knight,  Bing.  91;  Parker  v.  Marshall,  Lofft,  271;  Anon.  22  Wend. 
6,56;  In  re  Dakin,  4  Hill,  42;  Thomas  v.  Roberts,  5  Dana,  189;  3  Caines,221; 
5  Johns.  368;  9  Wend.  503;  6  Johns.  296;  5  Am.  Dec.  237;  4  N.  H.  370. 

■•In  re  John  Percy,  36  N.  Y.  651;  In  re  Peterson,  3  Paige,  510;  Anon.  22 
Wend.  656;  People  v.  Palmer,  61  111.  255;  Walker  v.  Commonwealth,  8 
Bush  (Ky.)  86;  Dickinson  v.  Dustin,  21  Mich.  561. 

s  Smith  V.  Tennessee,  1  Yerg.  228;  State  v.  Fields,  1  IVArt.  &  Y.  70.  Where 
an  attorney  advises  and  encourages  the  "lynching"  of  a  person,  it  is  good 
cause  for  striking  his  name  from  the  roll.    (Ex  parte  Wall,  107  U.  S.  265.) 

'  Ex  parte  Hill,  11  Law  J.  N.  S.  Ex.  329;  10  Mees.  &  W.  28;  1  Dowl.  N. 
S.  669;  Anon.  2  Barn.  &  Adol.  766;  Paget  v.  Chambers,  7  Scott,  610;  S.  C.  5 
Bing.  N.  C.  630.  The  court  will  be  justified,  of  its  own  motion,  in  setting 
aside  the  order  admitting  an  attorney  to  practice,  should  it  appear  that 
the  order  was  obtained  by  means  of  fraudulent  artifices  or  concealment. 
(Case  of  Lowenthal,  61  Cal.  122;  and  see  Matter  of  Deringer,  12  Phila.  217.) 

'  In  re  Page,  1  Bing.  160;  7  Moore,  572. 


172  SUMMARY    JURISDICTION.  §    81 

contempt,  and  the  proper  course  is  to  apply  for  an  attach- 
ment against  him.  If  he  continues  in  contempt,  the  ques- 
tion may  arise  as  to  the  propriety  of  his  continuing  any 
longer  on  the  roll;  but  the  court  cannot  at  once,  merely  for 
contempt,  compel  him  to  show  cause  why  he  should  not  be 
disbarred.* 

As  the  court  may  proceed  in  a  summary  way  to  strike  an 
attorney's  name  from  the  rolls  for  misconduct,^  it  has  been 
done  in  one  court  on  the  production  of  a  copy  of  the  "report 
of  the  master  in  another.'  But  the  proofs  and  contents  of 
affidavits  used  in  one  court  must  be  stated  in  the  other,  so 
that  the  court  can  see  that  the  name  was  struck  off  for  mis- 
demeanor; so  the  Court  of  Common  Pleas  in  England 
refused  to  strike  an  attorney  off  the  rolls  on  the  ground 
that  he  had  not  served  a  regular  clerkship,  and  had  mis- 
conducted himself  previously  to  admission,  the  court  inti- 
mating that  to  support  the  motion  a  case  should  have  been 
made  out  of  misconduct  subsequent  to  admission.^ 

An  attorney's  name  may  be  stricken  from  the  rolls  by 
the  court  in  a  summary  proceeding,  whether  provided  for 
by  statute  or  not,  as  it  is  a  duty  which  the  court  owes  to  the 
public.^  And  this  is  done,  not  only  as  a  punishment  of  the 
attorney,  but  as  a  measure  necessary  for  the  protection  of 
^the  public."  The  court  has  power  to  require  the  attorney 
to  purge  himself  upon  oath  of  the  imputed  charge.^  The 
name  of  an  attorney  who  has  fought  a  duel  may  be  stricken 
from  the  roll,  although  no  statute  provides  for  such  a  case, 
and  although  the  attorney  has  not  been  convicted  of  the 

'  Ex  parte  Townley,  3  Dowl.  40.  See  Ex  parte  Burger,  1  Dowl.  N.  S.  292; 
Ex  parte  Grant,  3  Dowl.  320. 

^  Boyer  V.  Allen,  2  Barnes  R.  42;  Anon.  6  Mod.  187;  Preem.  Rep.  74;  2 
W.  Black.  991.         * 

^  In  re  Smith,  4  Moore,  319;  2  Brod.  &  B.  522. 

*  Ex  parte  Hague,  3  Brod.  &  B.  257;  7  Moore,  64;  In  re  Paige,  1  Bing.  160; 
7  Moore,  572. 

^  Mill's  Case,  1  Manning,  392;  Peterson's  Case,  3  Paige,  510;  Austin's 
Case,  5  Rawle,  204;  28  Am.  Dec.  657;  Burr's  Case,  1  Wheel.  C.  C.  503; 
Brown's  Case,  1  How.  (Miss.)  303;  Rice  v.  Commonwealth,  18  B.  Men.  472. 

'  Mill's  Case,  1  Manning,  392;  Peterson's  Case,  3  Paige,  510;  Austin's 
Case,  5  Rawle,  204;  28  Am.  Dec.  657. 

'  Attorney's  License,  1  Zab.  345. 
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offense;  ^  a  conviction  of  the  crime  charged  is  not  necessary. 

An  attorney  directed  by  the  court  to  refund  a  sum  of 
money,  and  who  disobeys  the  direction  and  keeps  out  of 
the  way,  may  be  stricken  from  the  rolls.^  But  the  court 
will  not  strike  from  the  rolls  on  account  of  an  attorney's 
unfair  play  in  gambling,  after  the  relation  of  attorney  and 
client  between  him  and  the  applicant  has  ceased,  the  ap- 
plicant having  filed  a  bill  in  chancery  respecting  the  prom- 
issory notes  given  by  him  in  payment  of  the  money  won, 
and  the  matter  being  still  pending.'  Nor  for  publication 
of  a  libel,  where  a  verdict  has  been  obtained  against  the  at- 
torney for  one  shilling  damages.'*  Nor  for  commencing 
actions  for  the  purpose  of  revenge.'*  Nor  generally  where 
the  affidavits  on  the  application  amount  to  a  charge  of  in- 
dictable offenses.'  Nor  for  mere  non-payment  or  money 
pursuant  to  an  order  or  rule  of  ceurt,  the  party  being 
merely  in  contempt.' 

Where  a  solicitor,  who  was  the  onlj^  person  who  acted 
professionally  in  a  trust,  induced  his  co-trustee,  who  was 
his  client,  improperly  to  sell  out  the  trust  fund,  which  was 
received  by  him  and  applied  to  his  own  use,  on  application 
of  one  of  the  cestuis  que  trust  he  was  stricken  from  the  rolls.' 
And  the  same  punishment  was  inflicted  on  an  attorney 
who,  without  authority,  instructed  counsel  to  appear  for 
parties  interested  in  money  in  court,  and  to  consent  to  its 
payment  out  of  court.' 

'  Smith  V.  Tennessee,  1  Yerg.  228;  Cohen  v.  Wright,  22  Cal.  324. 

'  Anon.  10  Jur.  198;  1  Dowl.  &  R.  529. 

'  Ex  parte  Stratford,  7  Jur.  412;  12  Law  J.  Q.  B.  231. 

"  Anon.  2  D.  P.  C.  110. 

5  Ex  parte  Warren,  1  Har.  &  W.  113;  Smith  v.  Gillett,  3  D.  P.  C.  364;  3 
Dowl.  O.  S.  364. 

«  Anon.  5  Barn.  &  Adol.  1088. 

'  Guilford  v.  Sims,  13  Com.  B.  370. 

8  In  re  Chandler,  22  Beav.  253;  2  Jur.  N.  S.  366;  25  Law  J.  Ch.  396. 

'  In  re  Collins,  7  DeGex,  M.  &  G.  658.  A  warrant  of  attorney  given  to 
prevent  proceedings  on  a  rule  for  striking  an  attorney  off  the  roll  is  void. 
(Kirwanv.  Goodman,  9D.  P.  C.  330;  5  Jur.  293.)  If  property  be  conveyed 
.  in  trust  to  an  attorney  at  law,  who  accepts  the  trust  as  an  individual,  but 
not  as  an  attorney,  and  he  subsequently  mortgages  the  property  for  a 
debt  alleged  to  be  due  him  from  the  cestui  que  truit,  and  sells  the  prop- 
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§  82.  Restoration. — If  an  attorney's  name  be  stricken 
from  the  rolls  for  malpractice,  he  may  afterward  be  re-ad- 
mitted on  motion,  and  on  a  proper  showing.  Striking 
from  the  rolls  is  not  necessarily  a  perpetual  disability;  it  is 
sometimes  meant  merely  as  a  temporary  punishment,  and 
regarded  in  the  light  of  a  temporary  suspension  only.  But 
the  applicant  for  re-admission  in  such  case  must  satisfy  the 
court  that  he  ought  to  be  restored,  and  that  no  objection  to 
him  remains.  It  appears  to  be  a  matter  left,  to  a  great  ex- 
tent, to  the  sound  discretion  of  the  court.^  In  a  clear  case 
of  excess  of  jurisdiction,  however,  in  an  inferior  court,  man- 
damus will  lie  to  restore  an  attorney's  name  to  the  roU.^  In 
some  States  an  appeal  will  lie  from  an  order  suspending  an 
attorney  from  practice.^ 

If  an  attorney  is  stricken  from  the  roll  for  a  fraudulent 
misappropriation  of  moneys  of  a  client,  intrusted  to  him 
for  investment,  it  should  be  made  a  condition  precedent  to 
his  being  restored,  that  he  should  make,  or  should  have 
made,  full  restitution,  or,  at  least,  all  in  his  power.* 

erty  and  appropriates  the  proceeds,  he  may  not  be  debarred  therefor, 
(People  V.  Appleton,  105  111.  474;  44  Am.  Rep.  812.)  If  an  attorney,  in 
whom  trust  and  confidence  is  reposed  by  a  client,  misleads  the  latter  by 
false  statements  or  by  fraudulent  concealment  of  niaterial  facts,  the 
transaction  will  be  annulled  by  the  court.  (McLeod  v.  Applegate,  127 
Ind.  349,  351.) 

'  Ex  parte  Frost,  1  Chit.  53S,  note;  Rex  v.  Greenwood,  I  W.  Black.  222; 
1  Johns.  Cas.  181. 

^  People  V.  Dowling,  55  Barb.  197;  S.  0. 37  How.  Pr.  394.   See  post,  sec.  84. 

'  Winkelman  v.  People,  50  lU.  449.  A  disbarred  attorney  can  no  longer 
appear  as  attorney  in  any  court  of  record,  nor  should  he  be  permitted  to 
represent  any  person  in  court,  either  as  attorney,  agent  or  otherwise. 
(Cobb  V.  Judge  of  Superior  Court,  43  Mich.  280.)  And  where  an  attorney 
is  employed  to  prosecute  a  claim,  under  a  contract  for  compensation  out 
of  the  recovery,  with  a  lien  thereon,  and  he  is  disbarred  from  practicing, 
the  client  may  rescind  the  contract,  and  the  subsequent  revocation  of  the 
order  of  disbarment  will  not  revive  the  relation  between  them.  (Moyers 
V.  G-raham,  83  Tenn.  57.)  But  pending  an  appeal  from  an  order  adjudg- 
ing an  attorney  guilty  of  contempt,  and  enjoining  him  from  practicing 
until  purged  of  contempt,  where  a  stay  of  proceedings  had  been  granted, 
the  attorney  is  entitled  to  all  his  former  privileges.  (Bird  v.  Gilbert,  40 
Kan.  469.) 

■•  In  re  Poole,  4  Law  R.  Comp.  P.  350.  See  Wright's  Case,  12  Com.  B. 
N.  S.  705;  Oldknow's  Case,  6  Best  &  Smith,  703;  34  Law  J.  Q.  B.  121;  Rob- 
in's Case,  34  Law  J.  Q.  B.  121;   Chandler's  Case,  17  Beav.  475;   Fyke's 
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§  83.  Practice. — The  practice  in  the  English  and  Amer- 
ican courts  is  for  the  court  to  issue  a  rule  upon  the  attorney, 
reciting  the  substance  of  the  information  or  charges  against 
him,  and  requiring  him  to  show  cause  why  he  should  not 
be  stricken  from  the  roll.'  The  attorney  must  have  notice 
and  full  opportunity  to  be  heard  in  his  defense.  It  is  error 
to  strike  an  attorney  from  the  rolls  on  a  mere  motion,  with- 
out giving  him  notice  of  the  proceeding.  And  this  is  true, 
whether  the  court  proceed  under  a  statute,  or  in  the  exercise 
of  its  inherent  powers.'^  Specific  and  pertinent  charges  must 
be  made  and  judgment  entered  on  the  process,  otherwise  he 
cannot  be  suspended  or  removed." 

Charges  against  an  attorney,  with  a  view  to  his  suspen- 
sion or  removal,  must  be  proved  by  a  clear  preponderance 
of  evidence.* 

Case,  6  Best  &  Smith,  703;  34  Law  J.  Q.  B.  121;  Anon.  17  Beav.  475.  So 
■where,  after  judKiuent  against  an  attorney  to  pay  over  money  collected 
for  his  client,  he  is  suspended  on  the  plaintiff's  motion  until  the  money 
is  paid,  the  only  way  in  which  the  suspension  can  be  removed  is  by  pay- 
ing the  money.    (McNath  v.  Manns,  (ICy.)  15  S.  W.  Rep.  879.)        * 

'  Wharton  on  Agency,  sec.  557;  Wharton,  Criminal  Law,  7th  ed.  sec. 
3430;  In  re  King,  8  Q.  B.  129;  In  re  Palmer,  1  Har.  &,W.  55;  Ex  parte 
Towuley,  3  Dowl.  40;  Ex  parte  Grant,  3  Dowl.  320;  Ex  parte  Mills,  1 
Mich.  392;  Ex  parte  Percy,  36  N.  Y.  651;  Paul  v.  Purcell,  1  Browne  (Pa.) 
348;  United  States  v.  Porter,  2  Cranch,  60;  Perry  v.  State,  3  Iowa,  550;  Rice 
■0.  Commonwealth,  18  B.  Mon.  472;  Ex  parte  Brown,  2  Miss.  303;  State  v. 
Holding,  1  McCord  (S.  C.)  389;  Smith  v.  State,  1  Yerg.  228;  Baker  v.  Com- 
monwealth, 10  Bush,  592;  Gehrke  v.  Jod,  .59  Mo.  522;  Beene  v.  State,  22 
Ark.  157;  Ex  parte  Brown,  1  How.  (Miss.)  303;  Ohio  v.  Chapman,  11  Ohio, 
430. 

'  Ex  parte  Heyfroo,  7  How.  (8  Miss.)  127;  Saxton  v.  Stowell,  11  Page 
Ch.  526;  Beene  v.  State,  22  Ark.  149;  Walker  v.  Commonwealth,  8  Bush 
(Ky.)  86;  Dickinson  v.  Dustin,  21  Mich.  561. 

'  Wharton  on  Agency,  see.  557;  Withers  v.  State,  36  Ala.  252;  State  v. 
Start,  7  Iowa,  499;  State  v.  Watkins,  3  Mo.  388;  Beene  v.  State,  22  Ark.  149; 
Ex  parte  Bryant,  24  N.  H.  149;  Commonwealth  v.  Newton,  1  Grant,  45:!; 
Fisher's  Case.  6  Leigh,  619;  Saxton  v.  Stowell,  11  Paige,  526;  People  v. 
Harvey,  41  111.  277.  As  to  when  attorney  will  not  be  disbarred,  see 
Fletcher  v.  Daingerfield,  20  Cal.  427;  State  v.  Kirke,  12  Fla.  278;  Perry  v. 
State,  3  Iowa,  550;  State  v.  Foreman, 3  Mo.  602;  State  v.  Chapman,  11  Ohio, 
430;  Jackson  v.  State,  21  Tex.  668. 

■*  People  V.  Barker,  56  111.  299.  See  generally,  when  evidence  not  suffi- 
cient to  disbar.  Walker  v.  State,  4  W.  Va.  749;  Kane  v.  Haywood,  66  N. 
C.  1;  Barker's  Case,  49  N.  H.  195. 

Disbarring—Clear  case  to  be  made  out. — The  power  of  a  court  to  disbar 
an  attorney  is  not  an  arbitrary  one,  to  be  exercised  at  the  pleasure  of  the 
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The  cliarges  and  accusations  must  be  clear,  specific,  and 
circumstantial,  that  the  attorney  may  know  how  to  defend. 
General  and  vague  charges  are  not  sufficient.  A  specification 
that  an  attorney  "  took  legal  papers  belonging  to  the  files  of 
ti}e  court "  is  too  indefinite  as  a  charge.  The  time  must  be 
stated,  and  the  title  of  the  cause  should  be  given.  A  charge 
so  grave  in  its  nature,  and  possibly'  leading  to  such  serious 
results,  must  be  stated  with  great  particularity.^  Accord- 
ingly it  has  been  held  that  a  charge  that  an  attorney  was  in 
the  habit  of  encouraging  the  commencement  and  prosecu- 
tion of  actions  for  the  mere  purpose  of  promoting  his  own 
personal  ends  and  interests,  and  stirring  up  and  exciting 
disputes  and  lawsuits  amongst  his  neighbors  and  the  citi- 
zens of  the  county  and  neighborhood  in  which  the  party 
making  the  motion  lived,  is  not  a  sufficient  specification. 
It  should  state  the  particular  case  or  cases  in  which  the 
attorney  has  violated  his  duties,  and  the  particular  acts,  so 
that  the  attorney  may  prepare  his  defense.'' 

court,  or  from  passion,  prejudice,  or  personal  hostility,  liut,  on  the  con- 
trary, must  be  regulated  by  a  sound  and  just  judicial  discretion. ,  And 
the  accused  attorney  must  have  had  reasonable  notice,  and  an  opportunity 
to  be  heard.  (State  v.  McClaugherty,  33  W.  Va.  250;  State  v.  Freu,  24  W. 
Va.  416;  Ex  parte  Steinman,  95  Pa.  St.  220;  40  Am.  Rep.  637;  Ex  parte 
Wall.  107  U.  S.  265.)  And  in  order  to  justify  disbarment,  the  charges 
should  be  established  by  a  preponderance  of  satisfactory  evidence,  even 
where  they  are  not  of  a  criminal  nature.  (In  re  O ■,  73  Wis.  602;  Dis- 
barment of  Houghton,  67  Cal.  511.)  And  under  a  statute  providing  as 
ground  for  disbarment  of  an  attorney,  that  he  has  been  convicted  of  a 
crime  involving  moral  turpitude,  the  court  has  no  authority  to  proceed 
against  him  upon  a  mere  verified  accusation  of  larceny,  preferred  by 
another  attorney.  (Re  Tilden,  (Cal.)  25  Pac.  687.)  Although  his  conduct 
may  be  subject  to  adverse  criticism,  this  does  not  malie  out  a  case  suffi- 
ciently strong  to  warrant  the  court  in  disbarring  or  suspending  an  old 
attorney  who  has  practiced  law  for  more  than  forty  years,  without 
any  previous  stain  upon  his  professional  reputation.  (Re  Cobb,  84 
Cal.  550.) 

'  People  V.  Allison,  68  111.  151;  Dickinson  v.  Dustin,  21  Mich.  561;  Florida 
V.  Kirke,  12  Fla.  273;  Fletcher  v.  Daingerfield,  20  Cal.  427;  Walker  u.  Com- 
monwealth, 8  Bush  (Ky.)  86;  Ex  parte  Smith,  28  Ind.  47;  Ex  parte  Brown, 
2  Miss.  303. 

^  Reilly  v.  Cavanaugh,  32  Ind.  214.  In  Indiana,  the  attorney  against 
whom  the  motion  to  suspend  is  made  is  authorized  by  statute  to  demand 
that  the  issues  formed  shall  be  tried  by  a  jury.  The  attorney  may  be 
suspended  and  a  judgment  rendered  against  him  for  the  amount  of  money 
withheld  by  him.   (Reilly  v.  Cavanaugh,  32  Ind.  214;  Sec.  778  Code.) 
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Full  time  to  answer  must  be  given  the  attorney/  and  the 
application  will  not  be  granted  when  the  charge  amounts 
to  an  indictable  offense,  for  attorneys  cannot,  more  than 
other  persons,  be  called  on  to  criminate  themselves,^  but  in 
answering  the  affidavits,  it  is  not  sufficient  merely  to  deny 
the  charges,  but  it  is  incumbent  to  explain  the  transaction 
to  which  it  relates.'' 

A  charge  made  against  an  attorney  for  the  purpose  of 
removing  him,  that  he  is  of  notoriously  bad  character,  not 
to  be  believed  under  oath,  and  unworthy  to  practice  as  an 
attorney,  is  too  general.  But  a  charge  that  the  reputation 
of  an  attorney  for  truth  and  veracity  is  so  notoriously  bad 
that  he. is  not  to  be  believed  under  oath,  contains  good 
cause  for  removal,  and  seems  not  to  be  too  general.* 

A  charge  that  the  attorney  had  in  his  hands  money  be- 
longing to  the  party  making  the  motion  and  another  per- 
son, collected  by  him  as  their  attorney  in  a  certain  cause, 
tried  in  a  certain  court,  at  a  term  specified,  mentioning  the 
amount  so  collected  for  each,  and  thus  withheld,  which 
said  attorney  refused  to  pay  to  them  on  demand  or  in  any 
manner  account  for,  has  been  held  sufficiently  specific  on 
demurrer. 

An  accusation  that  an  attorney  destroyed,  as  far  as  he 
could,  the  respect  due  the  court,  by  insulting  language  to 
the  judge  while  officially  occupied — that  he  disobeyed  an 
official  order  of  the  court — should  specify  the  manner  in 
which  the  court  was  treated  disrespectfully.   If  it  was  done 

'  Baily  v.  Jones,  1  Chit.  744:  Cass  v.  Nibbett,  Ibid.  745;  Denton  v.  Noyes, 
6  Johns.  296;  5  Am.  Dec.  237;  10  Paige,  352;  11  Ibid.  526;  Anon.  22  Wend. 
fio6;  6  Leigh,  619:  Ex  parte  Heyfron,  7  How.  (Miss.)  127.  It  is  error  to 
strike  from  the  rolls  without  some  notice.  (Ex  parte  Heyfron,  supra; 
In  re  Percy,  36  N.  Y.  651;  In  re  Peterson,  3  Paige,  510;  Jackson  v.  State, 
21  Tex.  668.) 

2  Knight  V.  Hall,  1  Bing.  142;  Short  v.  Pratt,  Ibid.  102;  Robertson  v. 
Mills,  1  Dowl.  N.  S.  727;  Stephens  v.  Hill,  Ibid.  669;  lOMees.  &  W.  28;  11 
Law  J.  N.  S.  Ex.  329;  Anonymous,  2  Halst.  162;  Ex  parte  Burr,  9  Wheat. 
529. 

«  In  re  Crossley,  6  T.  R.  701. 

'  In  re  Mills,  1  Mich.  392;  Ex  parte  Brounsall,  2  Cowp.  829;  King  v. 
Southerton,  6  Bast;  127;  Smith's  Case,  1  Brod.  &  B.  522;  Leigh's  Case,  1 
Munf.  Va.  481. 

A.  &  C— 12. 
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by  insulting  language,  .the  words  used  by  the  accused 
should  be  given  ;  if  by  disrespectful  acts,  those  acts  should 
be  described,  so  that  the  accused  may  know  what  words  or 
acts  he  is  required  to  defend.  Such  an  accusation  should 
also  show  what  order  the  accused  disobeyed. 

The  finding  or  judgment  also  should  specify  the  particu- 
lar charge  or  charges  upon  which  an  attorney's  guilt  is 
pronounced.  Where  evidence  against  an  attorney  tends  to 
establish  only  two  or  three  of  the  charges  against  him,  and 
leaves  the  other  charges  without  any  proof,  a  judgment 
goes  too  far  which  finds  him  "  guilty  of  the  charges  in  said 
accusation. " ' 

A  court  cannot,  when  rendering  a  judgment  of  suspen- 
sion against  an  attorney,  adjudge  him  infamous.  No  court 
can  adjudge  any  man,  whether  counsellor  or  layman,  in- 
famous. It  is  true,  infamy  may  attach  to  a  conviction  of 
certain  public  offenses,  but  it  is  the  law,  and  not  the  court 
which  fixes  the  taint.  The  court  only  pronounces  the 
judgment  which  the  law  authorizes,  and  the  infamy  fol- 
lows. But  this  is  a  very  different  thing  from  a  court  or 
judge  undertaking,  where  no  felony  is  charged,  or  indict- 
ment found,  or  trial  had,  to  fix  upon  an  ofiicer  of  the  court, 
or  upon  any  other  person,  the  charge  of  being  infamous. 
No  such  power  belongs  to  any  court,  or  to  any  judge.^ 

A  record  of  conviction  for  a  contempt  of  court,  pun- 
ished summarily,  may  possibly  be  comprehended  in  the 


'  Perry  v.  State,  3  Greene,  550.  When  an  attorney  is  charged  with  mal- 
practice, or  otfenses  not  committed  within  the  presence  and  personal 
k  nowledge  of  the  court,  the  correct  mode  of  proceeding  against  him  is  by 
complaint  or  information  made  on  the  oath  of  some  individuals.  As  in 
other  eases,  specific  charges  must  be  made.  (Wallcer  v.  Commonwealth, 
8  Bush.  86;  Dicltinson  v.  Dustio,  21  Mich.  5bl.)  When  an  attorney  is 
guilty  of  malpractice  within  the  presence  and  personal  knowledge  of  the 
court,  the  judge  may  proceed  on  his  own  motion,  and  order  a  rule  to 
show  cause  against  the  attorney.  (Ibid.)  All  cases  must  be  clear  and 
free  from  doubt,  not  only  as  to  the  act  charged,  but  as  to  the  motive. 
(People  V.  Harvey,  41  111.  277.) 

^  Fletcher  v.  Daingerfield,  20  Cal.  430.  A  judgment  disbarring  an  attor- 
ney for  contempt  cannot  be  attacked  collaterally,  as  In  a  proceeding  in 
the  nature  of  an  information,  for  attempting  to  practice  law  without  a 
license.    (Smith  v.  State,  5  Tex.  581.) 
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single  order  and  judgment.  But  where  an  attorney  is  tried 
for  any  other  misconduct,  it  can  only  be  done  upon  specific 
charges,  and  an  opportunity  to  be  heard  upon  them, so  that 
there  may  be  a  full  defense;  and  an  appellate  court  can,  if 
resorted  to,  determine  their  legal  sufSciency.  The  judg- 
ment and  hearing  should  be,  as  in  other  cases,  upon  the 
particular  charges  the  attorney  is  called  upon  to  answer.  A 
mere  entry  upon  the  minutes  seems  not  to  be  sufficient; 
nor  would  such  an  entry  be  sufficient  to  be  the  basis  of  the 
impeachment  of  an  attorney's  testimony  as  a  witness,  un- 
der the  rule  that  he  could  only  be  attacked  by  record  evi- 
dence of  his  conviction,  even  if  it  recited  a  confession  on 
the  part  of  the  attorney,  and  thereupon  his  name  was 
stricken  from  the  rolls.^  The  courts  cannot  act  upon  a  mo- 
tion, and  supersede  the  license  of  an  attorney,  except  upon 
proof  of  the  conviction  of  the  accused  by  a  court  of  compe- 
tent jurisdiction,  when  the  basis  of  the  motion  is  a  crimi- 
nal offense." 

Corrupt  and  fraudulent  conduct  is  a  sufficient  ground  for 
the  suspension  or  removal  of  an  attorney  from  office,  but 
ignorance  of  the  law  is  not.  For  mistakes,  the  attorney  may 
be  answerable  in  damages,  but  should  not  be  stricken  from 
the  rolls.' 

It  is  the  duty  of  the  court  to  cause  charges  to  be  preferred^ 
against  an  attorney  whenever  it  is  satisfied,  from  what  has 
occurred  in  its  presence,  or  from  any  satisfactory  proof,  that 
a  case  exists  where  the  public  good  and  the  ends  of  justice^ 
require  it. 

If  the  attorney  charged  is  an  officer  of  the  court  to  which 
the  application  is  made,  a  summary  jurisdiction  will  be 
exercised  when  he  is  guilty  of  misconduct,  if  he  acted  in 
the  capacity  of  an  attorney,  although  it  did  not  arise  in  any 
action  or  suit/ 


'  Dickinson  v.  Dustin,  21  Mieh.  561;  Ex  parte  Bradley,  7  Wall.  364. 
»  State  V.  Robinson,  26  Tex.  367. 
3  Bryant's  Case,  24  N.  H.  140. 

■*  In  re  Cresswell,  1  Jur.  755;  In  re  Peterson,  3  Paige  Ch.  610;  In  re  Knight, 
1  Bing.  91.    See  as  to  power  of  jadge  at  chambers  to  administer  this  pun- 
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The  proper  practice,  in  applications  to  strike  an  attor- 
ney's name  from  the  rolls,  is  to  apply  to  the  court,  and 
support  the  application  by  affidavits  setting  forth,  directly, 
positively,  and  specifically,  the  misconduct  complained  of, 
and  not  merely  the  bare  facts  unsupported  by  any  imputa- 
tion by  the  party  making  the  affidavit.'  The  application 
must  be  made  so  as  to  enable  the  party  complained  against 
to  show  cause,  or  answer  the  matters  of  the  affidavits  on 
which  the  application  against  him  is  made.^  The  precise 
cause  should  appear  in  the  order  of  suspension.'  The 
name  may  be  stricken  from  the  roll  without  the  interven- 
tion of  a  jury.*  The  charge  should  be  verified.^  The 
attorney  must  have  full  notice  of  the  application  by  per- 
sonal service.* 

When  an  attorney  has  been  suspended  from  one  of  the 
superior  courts  of  Westminster,  in  England,  for  miscon- 
duct, he  may  be  suspended  by  other  superior  courts  for  a 
like  period,  or  until  the  further  order  of  the  court,  upon 
an  affidavit  of  the  fact  and  an  affidavit  of  identification. 
Copies  of  papers  must  be  furnished.  A  rule  nisi  is  usually 
granted.^ 

When  the  summary  jurisdiction  of  the  court  is  invoked 
against  an  attorney,  it  does  not  appear  to  be  necessary  that 
in  the  moving  papers  it  should  be  alleged  that  he  is  an 

ishment,  Ex  parte  Higgs,  1  Dowl.  495;  Wilson  v.  Northrop,  4  Dowl.  441: 
4  Bing.  N.  C.  122|  5  Soott.  414. 

'  In  re  King,  3  JSTev.  &  M.  716. 

'  Ex  parte ,  2  Dowl.  227. 

'  State  V.  Watkins,  3  Miss.  388.  See,  as  to  form  of  order  and  commit- 
ment, People!).  Nevins,  1  Hill,  154. 

*  Smith  V.  State.  1  Yerg.  228. 

^  Ex  parte  Burr,  9  W^heat.  529. 

»  Ex  parte  Heyfron,  7  How.  (Miss.)  127;  Fisher's  Case,  6  Leigh,  619.  See 
Jones  V.  Miller,  1  Swan,  151;  In  re  Peyton,  12  Kaus.  398;  Florida  t).  Kirke, 
12  Fla.  273;  Fletcher  v.  Daingerfield,  20  Cal.  430;  Ex  parte  Smith,  28  Ind. 
47;  Ex  parte  Brown,  2  Miss.  303. 

'  In  re  M.  T.  8  Law  R.  Ex.  62;  In  re  Turner,  8  Law  R.  Com.  P.  103;  23 
and  24  Vict.  chap.  127,  sec.  25.  Under  the  English  Solicitors'  Act,  (51  and 
52  Vict.  chap.  65,  sec.  13)  and  rules,  the  right  to  apply  to  the  committee  of 
the  council  of  the  incorporated  law  society,  in  respect  of  the  misconduct 
of  a  solicitor,  may  be  exercised  by  any  person  who  alleges  the  miscon- 
duct.    (Re  A  Solicitor,  Law.  R.  25  Q.  B.  Div.  17.) 
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attorney  of  the  court  in  which  the  application  is  made, 
inasmuch  as  all  courts  take  judicial  notice  of  their  own 
officers;^  but  the  fact  is  often  stated,  and  if  the  party  be 
not  an  attorney  of  the  court,  it  should  distinctly  appear  that 
he  acted  as  such  in  the  premises,^  or  that  he  is  in  some  way 
subject  to  the  jurisdiction  of  the  court,  as  by  means  of  a 
previous  adverse  order,  which  has  been  disobeyed.'  Merely 
acting  as  agent  of  another  attorney,  and  receiving  money, 
is  not  sufficient. 

§  84.  Whether  mandamus  will  lie. — In  a  California 
case  the  proceedings  of  the  lower  court  were  irregular.. 
The  court  said:  "If  the  proceedings  are  void,  the  relators 
would  have  their  action  for  damages,  if  interrupted  or 
deprived  of  the  privileges  and  emoluments  conferred  by 
the  license;  but  this,  if  a  remedy  at  all,  would  be  too 
uncertain,  and  subject  the  party  to  great  delay.  We  see 
no  other  remedy  in  such  cases  than  that  which  is  afforded 
by  the  writ  of  mandamus.  Blackstone,  in  his  Commenta- 
ries, says  that  this  writ '  may  be  issued  in  some  cases  where 
the  injured  party  has  also  another  more  tedious  method  of 
redress,  as  in  the  case  of  admission  or  restitution  to  an 
office.'  The  courts  of  the  several  States  make  frequent  use 
of  this  writ  in  restoring  to  office  incumbents  who  have  been 
illegally  ousted.  It  lies  to  inferior  courts  to  restore  an  attor- 
ney removed  by  them."  An  alternate  writ  of  mandamus 
was  ordered,  commanding  the  judge  below  to  cause  to  be 
vacated  the  order  of  expulsion  entered  on  the  records,  and 
to  permit  them  to  practice  in  all  the  courts,  or  show  cause 
why  the  same  should  not  be  done.* 

'  Ex  parte  Hodges,  1  Jur.  933;  People  v.  Nevins,  1  Hill,  154;  Ex  parte 
King,  3  Dowl.  41.    See  Ex  parte  Hare,  Ibid.  600;  1  Har.  &..  W.  211. 

■■'  Cole  V.  Grove,  1  Scott  N.  S.  30;  4  Jur.  339;  In  re  Lord,  2  Scott,  131; 
Thompson  v.  Gordon,  15  Mees.  &  W.;  4  Dowl.  &  L.  776.  See  Sharp  v. 
Hawker,  3  Scott,  396;  3  Bing.  N.  C.  66;  Fryer  v.  Smith,  6  Dowl.  219. 

^  Downton  v.  Styles,  6  Dowl.  189. 

■■  People  V.  Turner,  1  Cal.  143;  52  Am.  Dec.  295;  People  v.  Fletcher,  2 
Scam.  486;  Breese,  25;  6  Mass.  462;  20  Pick.  484.  As  the  admission  of  an 
attorney  is  a  judicial  act,  and  not  ministerial,  it  has  been  held,  for  that 
reason,  that  it  is  not  the  subject  of  mandamus.    (Commonwealth  f.  Brack- 
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§  85.  Defects  in  articles,  etc.  —  Under  the  English 
system,  and  by  statute,  no  person  who  has  been  admitted 
and  enrolled  will  be  liable  to  be  struck  from  the  rolls  for  or 
on  account  of  any  defect  in  the  articles  of  clerkship,  or  in 
the  registry  thereof,  or  in  his  service  under  such  articles,  or 
in  his  admission  and  enrollment,  unless  the  application  for 
striking  him  off  the  roll  is  made  within  twelve  months 
from  the  time  of  his  admission  and  enrollment,  provided  the 
articles,  registration,  service,  admission,  or  enrollment  are 
without  fraud.  A  motion  to  strike  from  the  rolls  on  the 
ground  of  misconduct,  and  the  want  of  regular  service  in  his 
clerkship,  comes  too  late  when  the  party  has  been  admitted 
for  three  years  and  a  half.'  But  an  attorney  who  has  been 
admitted  fraudulently  will  be  struck  from  the  rolls,  and  the 
court  will  grant  an  attachment  against  the  parties  concerned 
in  the  fraud.'^ 

On  an  affidavit  imputing  criminal  conduct  to  an  attor- 
ney, the  form  of  the  rule  in  the  first  instance  is  to  show 
cause  why  he  should  not  be  struck  off  the  roll,  or  be  sus- 
pended from  practice  for  so  long  a  time  as  the  court  shall 
think  fit.^     The  rule  must  be  personally  served.*     The  affi- 


enridge,  1  Serg.  &  E.  187.)  That  mandamns  is  improper,  and  that  certio- 
rari in  the  nature  of  a  writ  of  error  will  lie  where  there  is  no  appeal,  see 
Ex  parte  Briggs,  N.  C.  202;  In  re  Randall,  11  Allen,  473.  That  appeals 
will  lie  from  orders  suspending  attorneys,  see  Winkelman  v.  People,  50 
III.  449;  Tnrner  !>.  Commonwealth,  2  Met.  (Ky.)  1619.  But  as  supporting 
the  action  of  the  California  court,  as  mentioned  in  the  text,  see  ante,  sec. 
80,  and  cases  there  cited.  If  the  court  has  exceeded  its  jurisdiction  in 
disbarring  an  attorney,  mandamus  will  lie  to  restore  him  to  office.  (State 
*.  Kirke,  12  Fla.  278;  95  Am.  Dec.  314:  Ex  parte  Robinson,  19  Wall.  50^ 
and  see  Case  of  Lowenthal,  61  Cal.  122.)  Mandamus  is  a  proper  remedy, 
where  one  entitled  to  be  examined  for  admission  to  the  bar  has  been  re- 
fused an  examination.  (State  v.  Baker,  25  Fla.  598.  Compare  Case  of 
Lowenthal,  61  Cal.  122.) 

'  Anon.  2  Barn.  &  Ad.  766;  6  and  7  Vict.  chap.  73,  sec.  29. 

^  Ex  parte  Hill,  2  W.  Black.  991.  Striking  from  rolls  for  non-payment 
of  stamp  duty,  see  In  re  Myers,  8  Q.  B.  515;  10  Jur.  563;  15  Law  J.  Q.  B. 
209. 

'  Anon.  11  Week.  R  68;  7  L.  T.  N.  S.  716;  In  re  Wright,  1  Ex.  658;  5 
Dowl.  &  L.  394;  12  Jur.  20;  17  L.  T.  Ex.  128. 

^  Anon.  1  Car.  Law  Rep.  481;  23  J.  Law  J.  Ex.  24. 
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davit  may  be  entitled  in  the  cause,  although  judgment  has 
been  obtained  in  it.' 

§  86.  Barratry. — There  are  certain  offenses  which  prop- 
erly belong  to  the  domain  of  criminal  law,  but  which  will 
be  briefly  noticed  here:  first,  because  they  sometimes  con- 
cern attorneys;  and  second,  when  committed  by  attorneys, 
may,  in  addition  to  the  pun:shment  meted  out  by  the  com- 
mon law  or  by  statute,  authorize  the  court  to  exercise  its 
summary  powers,  and  strike  the  attorney's  name  from  the 
robs.  Reference  is  made  to  the  offenses  of  barratry,  cham- 
perty, and  maintenance. 

Common  barratry  is  the  offense  of  frequently  exciting 
and  stirring  up  suits  and  quarrels,  either  at  law  or  otherwise. 
The  element  of  frequency  is  essential,  as  a  man  cannot  be 
guilty  of  barratry  in  respect  of  a  single  act.^  The  indictment 
must  charge  the  offender  with  being  a  "'  common  barrator," 
and  it  has  been  held  that  at  least  three  instances  must  be 
shown.'  The  offense  is  a  common-law  misdemeanor,  pun- 
ishable bj'  fine  and  imprisonment,  at  the  discretion  of  the 
court,  and  in  case  the  offender  be  an  attorney,  by  suspen- 
sion from  practice. 

It  was  enacted  in  England  by  the  12  Geo.  I,  chap.  29 
(made  perpetual  by  the  30  and  31  Vict.,  chap.  59),  that  if 
any  one  who  has  been  convicted  of  forgery,  perjurj^,  subor- 
nation of  perjury,  or  common  barratry,  shall  practice  as  an 

'  Stepheas  v.  Hill,  10  Mees.  &  W.  28;  1  Dowl.  N.  S.  669;  6  Jur.  585;  Ex 
parte  Caine,  4  Jur.  220.  See,  as  to  offenses  of  attorney's  clerks  in  Eng- 
land, and  the  master's  liability  therefor,  Dunkley  v.  Ferris,  11  Com.  B. 
457;  Matthews  v.  liivewley,  11  Ex.  221;  3  Car.  Law  Rep.  898;  1  Jur.  N.  S. 
tiOl;  24  Law  Jur.  Ex.  252;  Whitfield  v.  Moojen,  1  Fost.  &  P.  290;  Cornelius 
V.  Harrison,  2  Fost.  &  F.  758.  Practicing  while  in  prison,  see  6  and  7  Vict, 
chap.  14,  sec.  31;  In  re  Williams,  28  Beav.  465;  6  Jur.  N.  S.  908.  See,  gen- 
erally. Burton  v.  Chesterfield,  9  Jur.  373;  In  re  Smith,  1  El.  &  B.  414;  17 
Jur.  114;  22  Law  J.  Q.  B.  123;  In  re  Collins,  18  Com.  B.  272;  In  re  Hall,  2 
Jur.  N.  S.  1233;  In  re  Thompson,  7  L.  T.  N.  S.  327;  13  Com.  B.  N.  S.  288. 

''  Hawk.  P.  C.  book  1  chap.  81,  sec.  5;  1  Hawk.  P.  C.  243,  244;  4  Blackst. 
Com.  149;  Commonwealth  v.  Tubbs,  1  Cush.  2;  Commonwealth  v.  Mc- 
Culloch,  15  Ibid.  227;  Commonwealth  v.  Davis,  11  Pick.  432;  State  v. 
Chitty,  1  Ball.  -379. 

'  State  V.  Chitty,  supra;  1  Hawk.  P.  C.  244. 
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attorney,  solicitor,  or  agent  in  any  suit,  the  court,  upon 
complaint,  shall  examine  it  in  a  summary  way;  and  if 
proved,  the  offender  is  punishable  by  penal  servitude  for  a 
period  not  exceeding  seven  nor  less  than  five  years. 

§  87.  Maintenance  is  an  offense  that  bears  a  near  rela- 
tion to  barratry.  It  is  an  officious  intermeddling  in  a  suit 
that  in  no,  way  belongs  to  one,  by  maintaining  or  assisting 
either  party  with  money  or  otherwise  to  prosecute  or  de- 
fend it.' 

A  man,  however,  may  maintain  the  suit  of  his  near  kins- 
man, servant,  or  poor  neighbor,  out  of  charity  and  com- 
passion, with  impunity.  Otherwise  the  punishment,  by  the 
common  law,  was  fine  and  imprisonment,  and  by  the  Eng- 
lish statute,  32  Henry  VIII,  chap.  9,  a  forfeiture  of  a  cer- 
tain amount  of  money.^ 

The  doctrine  of  maintenance  is  founded  upon  the  prin- 
ciple that  combinations  against  individuals  are  dangerous 
in  themselves  and  prejudicial  to  the  public  interests.  It  is 
no  wrong  for  an  individual  to  prosecute  his  rights  against 
another  in  the  courts,  but  it  is  criminal  for  others  to  main- 
tain him  in  his  suit,  and  for  the  treason  that  maintenance 
leads  to  oppression.* 

Numerous  American  cases  declare  that  assisting  an- 
other with  money  or  advice  to  carry  on  his  cause  is 
an  indictable  offense,  unless  the  person  thus  maintain- 
ing has  some  interest  in  the  subject  of  the  suit,  or  is 
connected  with    the    suitor  in  some  social    relation.*     In 


'  2  Inst.  484-564;  1  Hawk.  P.  C.  249,  255;  4  Blactst.  Com.  »149, 134,  IS,"!;  1 
Rich.  II,  chap.  4;  321;  4  Blackst.  Com.  149;  Ferine  v.  Dunn,  3  Johns.  Ch. 
508;  Bristol  v.  Dann,  12  Wend.  142;  27  Am.  Dec.  122. 

«  1  Edw.  Ill,  chap.  14;  20  Ibid.  chap.  14;  1  Rich.  II,  chap.  4. 

'  Lambert  v.  People,  9  Cowen,  578,  600;  Lathrop  v.  Bank,  9  Met.  (Mass.) 
489,  492;  Rnsh  v.  Larue,  4  Litt.  411;  Thallhimer  v.  Brinekerhoff,  3  Cowen, 
623;  15  Am.  Dec.  308. 

">  Campbell  v.  Jones,  4  Wend.  306;  Lathrop  v.  Bank,  9  Met.  489;^  Wick- 
ham  V.  Conklin,  8  Johns.  20;  Cummins  v.  Fuller,  4  T.  B.  Mon.  97;  Knight 
V.  Sawin,  6  Greenl.  361;  Godspeed  v.  Fuller,  46  Me.  141;  71  Am.  Dee.  572; 
Williamson  v.  Sammons,  34  Ala.  691;  McCall  v.  Copehart,  20  Ala.  521.  It 
is  asserted  that  no  one  has  been  punished  criminally  for  the  offense  of 
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some  States,  however,  maintenance  is  not  recognized  as  an 
offense.' 

It  is  not  maintenance,  in  the  criminal  sense  of  the  word, 
if  an  attorney  expends  his  own  money  for  liis  client,  to  be 
repaid;"^  nor  if  a  lessor  pays  fees  or  maintains  the  suit  for 
his  lessee  in  ejectment;'  nor  if  a  mortgagee,  not  a  party  to 
the  suit,  advances  money  to  support  the  title;*  nor  if  an  at- 
torney take  security  of  a  stranger  for  past  fees.*  But  if  the  at- 
torney of  a  party  gives  or  promises  any  money  to  the  jury, 
it  is  maintenance."  The  offense  is  now  generally  reached 
by  the  summary  jurisdiction  which  the  courts  exercise  over 
attorneys,  as  officers  of  the  court,  in  case  of  malpractice. 
Deeds  and  instrumentj  of  a  champertous  nature  have  been 
often  set  aside  by  the  courts.^ 

g  88.  Champerty  (campi  partitio)  is  a  species  of  main- 
tenance, and  punished  usually  in  the  same  manner,  being 
a  bargain  with  a  plaintiff  or  defendant,  campum  partire,  to 
divide  the  land,  or  other  matter  sued  for,  between  them,  if 
they  prevail  at  law ;  whereupon  the  champertor  is  to  carry 
on  the  part3''s  suit  at  his  own  expense.*  It  is  the  virtual 
purchasing  of  a  suit,  or  right  of  suing.  So  if  an  attorney 
prosecute  an  action,  to  be  paid  his  costs  by  a  gross  sum 
commensurate  with  his  trouble,  and  with  the  benefit  ob- 
tained, this  is  said  to  be  champertous.' 

maintenance  or  champerty  within  the  memory  of  living  man.  (3  Steph. 
Cr.  L.  234.) 

'  As  in  California— Matthewson  v.  Fitch,  22  Cal.  86;  Hickox  v.  Elliott, 
22  Fed.  Rep.  18.  Nor  does  the  law  of  champerty  and  maintenance  prevail 
in  New  Jersey.    (Schomp  v.  Schenck,  40  N.  J.  L.  195;    29  Am.  Rep.  219.) 

«  2  Inst.  484,  564;  1  Hawk.  P.  C.  chap.  27,  sees.  29,  30. 

'  2  Rol.  181. 

'  Sharp  V.  Carter,  3  P.  Wms.  375. 

*  Pearson  v.  Humes,  Cart.  230. 

« 13  Henry  IV,  16  b.  17. 

'  Stevens  v.  Bagwell,  15  Ves.  139;  VVood  v.  Dawes,  18  Ves.  128.  Wood  v. 
Griffith.  1  Swanst.  56;  Williams  v.  Protheral,  5  Bing.  309;  3  Young  &  J. 
129.  See  Tisdale  v.  Bedington,  Noy,  168;  Cro.  Eliz.  594;  Box  v.  Barnaby, 
Hob.  117;  Skapholm  v.  Hart,  15  Vin.  Abr.  171;  Com.  Dig.  tit.  Attorney 
and  Maintenance. 

'  1  Hawk.  P.  C.  257;  33  Edw.  I. 

"  Earle  v.  Hopwood,  9  Com.  B.  N.  S.  566. 
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Champerty,  like  maintenance,  is  indictable  at  common 
law.  The  offense  consists  in  the  unlawful  maintenance  of 
a  suit  in  consideration  of  some  bargain  to  have  a  part  of 
the  thing  in  dispute,  or  some  profits  out  of  it;  and  it  covers 
all  transactions  and  contracts,  whether  by  counsel  or  others, 
to  have  the  whole  or  part  of  the  thing,  or  damages  recov- 
ered.^ The  offense  may  be  committed,  although  no  suit 
has  actually  been  commenced.^  The  agreement,  moreover, 
between  the  client  and  attorney,  if  champertous,  is  void." 
In  New  York,  and  some  other  States,  the  laws  of  mainte- 
nance and  champerty  are  not  in  force  except  as  regulated 
by  statute,  and  in  other  States  the  matter  is  not  even  regu- 
lated by  statute.^ 

The  strictness  which  formerly  prevailed  in  the  common- 
law  doctrine  of  champerty  has  been  considerably  relaxed  by 
modern  decisions.  An  action  can  now  be  commenced  in 
many  of  the  States  of  the  Union  for  contingent  fees.^  But 
as  modified  it  still  prevails.  So,  M'here  attorneys  agreed  to 
conduct  litigation  for  the  recovery  of  lands  for  one-third  of 
the  land  or  money  recovered,  the  bargain  for  one-third  of 
the  land  was  held  champertous  and  void.  The  contin- 
gent fees  allowable   must  be,  the  court  said,  as  a  meas- 

Champerty  is  the  unlawful  mainteuance  of  a  suit  in  consideration  of 
some  bargain  to  have  part  of  the  thing  in  dispute,  or  some  profit  out  of 
it,  whereupon  the  champertor  is  to  carry  on  the  party's  suit  at  his  own 
expense.  (1  Hawk.  P.  C.  chaps.  83,  84;  4  Blackst.  Com.  135;  Stanley  v. 
Jones,  7  Bing.  349;  Thallhimer  v.  Brinckerhoff,  20  Johns.  386;  Stanton  v. 
Haskin,  1  McArthur,  561;  Nickels  v.  Kane,  82  Va.  309.) 

'  Lathrop  v.  Bank,  9  Met.  489;  Holloway  v.  Lowe,  7  Port.  488;  Brown  v. 
Beauchamp,  5  T.  B.  Mon.  416;  17  Am.  Dec.  81;  Thui-ston  v.  Percival,  1  Pick. 
416;  Barns  v.  Strong,  1  Jones'  Eq.  100;  Wheeler  v.  Pounds,  24  Ala.  472; 
Douglass  V.  Wood,  1  Swan,  ,S93. 

^  Rustv.  Larue,  4  Litt.  411;  Martin  v.  Amos,  13  Ired.  201. 

"  Cases  cited  supra.  Also, Hollo  way  d.  Lowe,  7  Port.  488;  Byrd  v.  Odem, 
9  Ala.  755;  Key  v.  Vattier,  1  Ohio,  132;  Scoby  v.  Ross,  13  Ind.  117. 

*  Sedgwick  v.  Stanton,  14  N.  Y.  289;  Voorhiesw.  Dorr,  51  Barb.  580;  Lowe 
V.  Hutchinson,  87  Me.  196;  Newkirk  v.  Cone,  18  111.  449;  Stoddard  v.  Mix, 
14  Conn.  12;  Davis  v.  Sharron,  15  B.  Mon.  64;  Mullen  !•.  Guest,  6  Tex.  275; 
Danforth  v.  Streeter,  28  Vt.  490;  Wright  v.  Meek,  3  Greene,  472;  Key  v. 
Vattier,  1  Ohio,  132. 

5  Stanley  v.  Jones,  7  Bing.  349;  Thallhimer  v.  Brinckerhoff,  20  Johns.  386; 
Stanton  v.  Haskin,  1  McAr.  561;  Child  v.  Trist,  1  McAr.  1. 
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ure  of  compensation,  not  as  a  part  of  the  property  in 
controversy/ 

To  constitute  cliamperty,  there  should  be  some  undertak- 
ing disclosed  or  implied,  on  the  part  of  one,  to  carry  on  the 
suit  at  his  own  expense,  or  to  look  alone  to  that  which 
might  be  recovered  for  his  compensation.  The  pay  must 
be  dependent  on  success,  which  is  the  important  element 
deemed  prejudicial  to  the  public  repose,  and  therefore  de- 
clared illegal.^ 

Nor  is  a  contract  champertous  if  it  appears  to  be  nothing 
more  than  a  mode  adopted  for  giving  the  plaintiff  a  lien  on 
a  portion  of  the  debt  claimed  to  be  due,  as  security  for  his 
services  and  disbursements.  The  fact,  therefore,  that  the 
services  of  an  attorney  were  rendered  under  an  agreement, 
by  his  client,  to  give  or  allow  and  paj'  liim  the  first  fifty 
dollars  collected  by  him  therein,  is  no  defense,  either  at 
common  law  or  by  statute,  to  an  action  by  the  attorney  for 
services  rendered  in  the  suit.^ 

Wherever  champerty  is  considered  an  offense,  either  at 
the  common  law  or  by  the  English  statutes,  and  when  so 
considered,  it  avoids  every  contract  into  which  it  enters.  A 
contract  between  an  attorney  and  a  client,  that  the  attorney 
shall  prosecute  a  claim  at  his  own  cost,  and  charge  for  a 
part  of  the  subject  in  litigation,  is  champertous,  illegal  and 
void.*  It  has  been  said  to  be  not  merely  malum  prohibitum, 
but  malum  in  se.^  Tindall,  C.  J.,  considered  the  principle 
upon  which  it  rests  as  not  confined  to  the  common  law  of 
England,  but  that  champerty  was  considered  in  the  earliest 
times,  and  in  all  countries,  as  an  offense  of  great  mischief 
to  the  public."     So  Chancellor  Kent  remarks  that   "  the 


'  Child  V.  Trist,  1  McAr.  1. 

=  1  Hawk.  P.  C.  chaps.  83,  84;  4  Blackst.  Com.  135. 

'  Scott  V.  Harmon,  109  Mass.  237;  S.  C.  J2  Am.  K.  685;  Thurston  v.  Per- 
cival,  1  Pick.  415.    See  Allen  v.  Hawks,  13  Pick.  79. 

"  Martin  v.  Clarke,  8  R.  I.  389;  S.  C.  5  Am.  R.  586;  4  Blackst.  Com.  135; 
Story,  Equity  Jurisprudence,  sec.  1048. 

*  Wilier  V.  Duke  of  Portland,  3  Ves.  494. 

"  Stanley  v.  Jones,  7  Bing.  369;  Welles  v.  Middleton,  1  Cox,  125;  Martin 
V.  Clarke,  8  R.  I.  389;  5  Am.  R.  586. 
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statutes  of  champerty  are  founded  on  a  principle  common 
to  the  law  of  all  well-governed  countries,  that  no  encour- 
agement shall  be  given  to  litigation  by  the  introduction  of 
parties  to  enforce  those  rights  which  others  are  not  disposed 
to  enforce."  The  Statute  of  Westminster  I  was  brought  over 
by  the  colonists,  and  became  a  part  of  the  American  com- 
mon law. 

§  88a.  Champerty — Ingredients  of— (Continued). — The 
essential  and  characteristic  ingredient  of  champerty  is  the 
intent  to  promote  litigation.' 

A  charapertous  contract  is  one  wherein  the  attorney 
agrees  to  contribute  to  the  expenses  of  the  litigation  for  a 
part  of  the  thing  in  dispute  or  some  profit  out  of  it,^  or  he  is 
to  look  to  that  which  might  be  recovered  for  his  compen- 
sation.' 

Thus,  an  agreement  by  an  attorney  to  prosecute  a  suit 
in  which  he  had  no  previous  interest,  and  to  receive  as 
compensation  a  stipulated  sum  in  excess  of  the  value  of  his 
services  if  successful,  and  nothing  if  the  case  was  lost,  is 
held  to  be  void  for  champerty  and  maintenance.^ 

But  it  was  held  otherwise  of  a  contract  by  which  the 
attorney  agreed  to  give  his  services  without  charge  if  the 
suit  should  not  be  successful,  the  client  agreeing  to  furnish 
evidence  and  pay  all  actual  costs,  and  pay  large  and  liberal 
fees  to  the  attorney  if  successful.^ 

And  it  is  not  generally  to  be  regarded  as  unlawful  for,  an 
attorney  to  carry  on  a  suit  for  another  for  a  percentage  or 
share  of  the  thing  to  be  recovered,  where  he  does  not  assume 
the  risk  of  the  litigation  by  relieving  or  indemnifying  his 
client  from  all  costs  and  expenses  of  the  same.^ 

'  Hall  V.  The  Carl  Jackson,  29  Fed.  Eep.  396;  Fowler  v.  Callan,  102  N.  Y. 
395;  Harris  v.  Brisoo,  17  Q.  B.  Div.  504;  Oilman  v.  Jones.  87  Ala.  691. 

*  Jenkins  v.  Bradford,  59  Ala.  400;  Hayney  v.  Coyne,  57  Tenn.  339;  Duke 
V.  Harper,  66  Mo.  51;  27  Am.  Rep.  314;  Jewel  v.  Neidy,  61  Iowa,  299;  Park 
Commissioners  v.  Coleman,  108  111.  591. 

'  Ackert  v.  Barker,  131  Mass.  436;  fielding  v.  Smythe,  138  Mass.  530. 

^  Butler  V.  Legro,  62  N.  H.  350;  13  Am.  St.  Rep.  573. 

5  Blaisdell  v.  Ahem,  144  Mass.  393;  59  Am.  Rep.  99. 

'  Manning  v.  Sprague,  148  Mass.  18;  Aultman  v.  Waddle,  40  Kan.  195; 
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In  short,  the  whole  doctrine  of  maintenance  has  been  so 
modified  in  recent  times  as  to  confine  it  to  strangers  who, 
having  no  valuable  interest  in  a  suit,  pragmatically  inter- 
fere in  it  for  the  improper  purpose  of  stirring  up  litigation 
and  strife.  And  champerty,  which  is  a  species  of  mainte- 
nance attended  with  a  bargain  for  a  part  of  the  whole  of 
the  thing  in  dispute,  does  not  exist  in  the  absence  of  this 
characteristic  of  maintenance.' 

§  89.  Striking  from  the  rolls  at  attorney's  own  request. 

An  attorney  might,  under  the  English  system,  on  motion 
based  on  an  affidavit,  be  struck  off  the  roll  at  his  own  in- 
stance. The  affidavit  stated  the  reasons,  as  for  the  purpose 
of  being  called  to  the  bar,  or  to  take  holy  orders;  it  also 
stated  that  no  application  or  other  proceeding  was  pending 
nor  likely  to  be  commenced  against  him,  having  the  same 
object  in  view;  if  there  should  be  such  a  proceeding  pend- 
ing, the  motion  will  not  be  granted.'^ 

An  attorney,  whose  name  was  stricken  from  the  roll  at 
his  own  request,  was  re-admitted  fifteen  years  afterward, 
without  paying  arrears  of  duty  or  penalty.'  But  if  an  attor- 
ney has  his  name  stricken  from  the  rolls  at  his  own  instance, 
and  is  then  called  to  the  bar,  it  appears  that  he  cannot  again 
be  placed  on  the  roll  of  attorneys,  there  being  no  instance 
of  a  barrister  being  admitted  an  attorney.  He  must  first  be 
disbarred.* 

Although  an  attornev  may  be  stricken  from  the  rolls  on 
his  own  request  and  on  his  own  motion,  yet  he  cannot  be, 
although  he  may  never  have  practiced,  until  he  makes  an 

Ware  v.  Kussell,  70  Ala.  174;  45  Am.  Kep.  82;  Gilman  v.  Jones,  87  Ala. 
691;  Jewel  v.  Neidy,  61  Iowa,  299;  Winslow  v.  Central  Iowa  Railroad  Co. 
71  Iowa,  197;  Manning  v.  Sprague,  148  Mass.  18;  Taylor  w.  Bemiss,  110  U. 
S.  42;  Phillips  v.  South  Park  Commissioners,  119  111.  626;  Canty  v.  Latter- 
ner,  31  Minn.  239. 

'  Gilman  v.  Jones,  87  Ala.  691.    See  sees.  350,  et  seq. 

^  Anon.  1  Chit,  hbln;  Ex  parte  Owen,  6  Ves.  11;  Ex  parte  Foley,  8  Ves. 
83.    See  Ex  parte  Smith,  1  Chit.  692;  People  v.  Walbridge,6  Cowen,  516. 

'  Ex  parte  Calland,  2  Barn.  &  Aid.  3J5)i. 

^  See  Moody's  Case,  Barnes,  42;  Doug.  14. 
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affidavit  that  no  proceedings  are  pending  against  him  for 
misconduct/  and  that  he  expects  none.^  Some  cases  hold 
that  the  affidavit  need  not  state  for  what  purposes  he 
wishes  to  be  struck  from  the  roll;  others  hold  that  it  must.' 
The  attorney  so  struck  from  the  roll  may  be  re-admitted 
upon  application,  and  satisfying  the  court  by  affidavit  of  the 
propriety  of  his  re-admisson.* 

By  the  23  and  24  Vict.,  chap.  127,  sec' 25,  the  name  of 
every  person  struck  ofE  the  roll  of  attorneys  of  the  superior 
courts  by  the  rule  of  such  courts,  or  off  the  roll  of  solicitors 
of  the  Court  of  Chancery  by  order  of  any  judge  of  that 
court,  shall,  upon  production  of  an  office  copy  of  the  rule 
or  order,  and  an  affidavit  of  the  identity  of  the  person 
named  in  it,  to  the  proper  officer  of  any  other  of  the  said 
courts  of  which  such  person  is  an  attorney  or  solicitor,  be 
struck  off  the  roll  of  such  court,  and  in  case  any  such  per- 
son be  at  any  time  thereafter  restored  to  the  roll  by  rule  or 
order  of  the  said  courts,  he  shall,  upon  production  of  an 
office  copy  of  the  rule  or  order  so  restoring  him,  with  an 
affidavit  of  the  identity  of  the  person  named  therein,  to  the 
proper  officer  of  the  court,  be  restored  to  the  roll  thereof 
without  paj'ment  of  any  fee  or  fine  whatsoever. 

§  90.  Responsibility  of  the  judiciary  in  civil  actions 
for  acts  done  judicially,  as  striking  from  the  rolls. — In 

Bradley  v.  Fisher,  in  the  Supreme  Court  of  the  United 
States,^  it  appeared  that  the  plaintiff  was  a  member  of  the 
bar  of  the  supreme  court  of  the  District  of  Columbia,  and 
the  defendant  was  one  of  the  justices  of  that  court.  The 
plaintiff  had  been  one  of  the  counsel  for  the  defense  in  a 

^  Anon.  1  Chit.  557. 

^  Ex  parte  Gray,  9  D.  P.  C.  336;  5  Jur.  25. 

'  Ex  parte  Charnock,  3  London  Jurist,  23;  Anon.  1  Ibid.  104;  Ex  parte 
Burrlll,  11  Jur.  1062. 

■•  Ex  parte  Cole,  Doug.  114;  Ex  parte  Smitii,  1  Chit.  692.  See,  as  to 
anotlier  person  making  the  atfidavit  for  the  attorney,  In  re  Sturdy,  2 
Jur.  N.  S.  452.  See,  as  to  amending  the  affidavit,  In  re  Simpson,  1  Com. 
B.  N.  S.  554. 

*  Bradley  v.  Fisher,  13  W^all.  335;  Ex  parte  Bradley,  7  Wall.  364. 
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criminal  cause  pending  before  the  defendant  as  judge, 
and  immediately  upon  the  discharge  of  the  jury  in  the 
cause,  the  court,  held  by  defendant,  directed  an  order  to  be 
entered  on  its  records  striking  tlie  name  of  the  plaintiff' 
from  the  roll  of  attorneys  practicing  in  that  court.  The  or- 
der was  accompanied  by  a  recital,  that  during  the  progress 
of  the  trial,  immediately  after  the  court  had  taken  a  recess 
for  the  day,  as  the  presiding  judge  was  descending  from 
the  bench,  he  had  been  accosted  in  a  rude  and  insulting 
manner  by  the  plaintiff,  charging  him  with  having  offered 
the  plaintiff  a  series  of  insults  from  the  bench  from  the 
commencement  of  the  trial;  that  the  judge  had  then  dis- 
claimed any  intention  of  passing  any  insult  whatever,  and 
had  assured  the  plaintiff  that  he  entertained  for  him  no 
other  feelings  than  those  of  respect;  but  that  the  plaintiff, 
so  far  from  accepting  this  explanation  or  disclaimer,  had 
threatened  the  judge  with  personal  chastisement.  The 
action  was  for  damages  for  the  conduct  of  the  defendant, 
whereby  the  plaintiff  was  deprived  of  his  right  to  practice 
as  an  attorney  in  that  court. 

Several  points  were  raised  and  discussed,  based  upon  the 
constitution  of  the  courts,  and  of  a  technical  character;  but 
it  was  also  distinctly  set  up,  by  special  plea,  that  the  order 
was  made  in  the  lawful  exercise  and  performance  of  his 
authority  and  duty  as  presiding  justice,  for  the  official  mis- 
conduct of  the  plaintiff  as  one  of  its  attorneys,  and  in  the 
presence  of  the  court.  In  other  words,  it  set  up  that  the 
order  was  a  judicial  act;  and  it  was  held  that,  if  such  were 
the  character  of  the  act  and  the  jurisdiction  of  the  court, 
the  defendant  could  not  be  subjected  to  responsibility  for  it 
in  a  civil  action,  however  erroneous  the  act  might  have 
been,  or  however  injurious  in  its  consequences  it  proved  to 
the  plaintifif.  "  For,"  said  the  court,^  "it  is  a  general  prin- 
ciple of  the  highest  importance  to  the  proper  administra- 
tion of  justice,  that  a  judicial  officer,  in  exercising  the 
authority  vested  in  him,  shall  be  free  to  act  upon  his  own 

'  Per  Field,  J. 
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convictions,  without  apprehension  of  personal  consequences 
to  himself.  Liability  to  answer  to  every  one  who  might 
feel  himself  aggrieved  by  the  action  of  the  judge  would  be 
inconsistent  with  the  possession  of  this  freedom,  and  would 
destroy  that  independence  without  which  no  judiciary  can 
be  either  respectable  or  useful.  As  observed  by  a  dis- 
tinguished English  judge,  it  would  establish  the  weakness 
of  judicial  authority  in  a  degrading  responsibility.' 

"  The  principle,  therefore,  which  exempts  judges  of  courts 
of  superior  or  general  authority  from  liability  in  a  civil 
action  for  acts  done  by  them  in  the  exercise  of  their  judicial 
functions,  obtains  in  all  countries  where  there  is  any  well- 
ordered  system  of  jurisprudence.  It  lias  been  the  settled 
doctrine  of  the  English  courts  for  many  centuries,  and  has 
never  been  denied,  that  we  are  aware  of,  in  the  courts  of 
this  country.  It  has,  as  Chancellor  Kent  observes, '  a  deep 
root  in  the  common  law.'^ 

"  Nor  can  this  exemption  of  the  judges  from  civil  liabil- 
ity be  affected  by  the  motives  with  which  their  judicial  acts 
are  performed.  The  purity  of  their  motives  cannot  in  this 
way  be  the  subject  of  judicial  inquiry.  This  was  adjudged 
in  the  case  of  Floyd  v.  Barker,'  reported  by  Coke  in  1608, 
where  it  was  laid  down  that  the  judges  of  the  realm  could 
not  be  drawn  in  question  for  any  supposed  corruption,  im- 
peaching the  verity  of  their  records,  except  before  the  king 
himself,  and  it  was  observed  that  if  they  were  required  to 
answer  otherwise  it  would  tend  to  the  scandal  and  subver- 
sion of  all  justice,  and  those  who  are  the  most  sincere  would 
not  be  free  from  continual  calumniations." 

"The  truth  of  this  latter  observation  is  manifest  to  all 
persons  having  much  experience  with  judicial  proceedings 
in  the  superior  courts.  Controversies,  involving  not  merely 
great  pecuniary  interests,  but  the  liberty  and  character  of 
the  parties,  and  consequently  exciting  the  deepest  feelings, 
are  being  constantly  determined  in  those  courts,  in  which 

'  Justice  Mayne  in  Taafe  v.  Downes,  3  Moore  P.  C.  0.  41™. 
''  Yates  V.  Lansing,  5  Johns.  291. 
'  12  Colce,  25. 
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there  is  great  conflict  in  the  evidence,  and  great  doubt  as 
to  the  law  which  should  govern  their  decision.  It  is  this 
class  of  cases  which  imposes  upon  the  judge  the  severest 
labor,  and  often  creates  in  his  mind  a  painful  sense  of  re- 
sponsibility. Yet  it  is  precisely  in  this  class  of  cases  that 
the  losing  party  feels  most  keenly  the  decision  against  him, 
and  most  readily  excepts  anything  but  the  soundness  of 
the  decision  in  explanation  of  the  action  of  the  judge.  *  * 
If  civil  actions  could  be  maintained  in  such  cases  against 
the  judge  because  the  losing  party  should  see  fit  to  allege 
in  his  complaint  that  the  acts  of  the  judge  were  done  with 
partiality,  or  maliciously,  or  corruptly,  the  protection  es- 
sential to  judicial  independence  would  be  entirely  sWept 
away.  Few  persons  sufficiently  irritated  to  institute  an 
action  against  a  judge  for  his  judicial  act^ would  hesitate 
to  ascribe  any  character  to  the  acts  which  would  be  essen- 
tial to  the  maintenance  of  the  action." 

"If,  upon  such  allegations,  a  judge  could  be  compelled  to 
answer  in  a  civil  action  for  his  judicial  acts,  not  only  would 
his  office  be  degraded  and  his  usefulness  destroyed,  but  he 
would  be  subjected  for  his  protection  to  the  necessity  of  pre- 
serving a  complete  record  of  all  the  evidence  produced 
before  him  in  every  litigated  case,  and  of  the  authorities 
cited  and  arguments  presented,  in  order  that  he  might  be 
able  to  show  to  the  judge  before  whom  he  might  be  sum- 
moned by  the  losing  party — and  that  judge  perhaps  one  of 
an  inferior  jurisdiction — that  he  had  decided  as  he  did  with 
judicial  integrity;  and  the  second  judge  would  be  subjected 
to  a  similar  burden,  as  he  in  his  turn  might  also  be  held 
answerable  by  the  losing  party."' 

Nor  will  it  avail  that  the  act  be  alleged  to  be  done 
maliciously  and  corruptly;'"'  nor  that  it  is  ia  excess  of 
jurisdiction. 

The  judges  of  the  superior  courts  in  America  are  only 

'  Bradley  v.  Fisher,  13  Wall.  335,  per  Field,  J.;  Pratt  v.  Gardner,  2  Cush. 
68,  per  Shaw,  G.  J.;  Fray  v.  Blackburn,  3  Best&Smith,  576;  Scott  v.  Stans- 
field,  3  Law.  R.  Ex.  220;  Randall  v.  Brigham,  7  Wall.  523. 

■^Ibid. 

A.  &  C— 13. 
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responsible  to  the  people,  or  to  the  authorities  constituted 
by  the  people,  from  which  they  receive  their  commissions, 
for  the  manner  in  which  they  discharge  the  trusts  of  their 
office.  If,  in  the  exercise  ^of  the  powers  with  which 
they  are  clothed  as  ministers  of  justice,  they  act  with 
partiality,  or  maliciously,  or  corruptly,  or  arbitrarily, 
■or  oppressively,  they  may  be  called  to  an  account  by 
impeachment,  and  suspended  or  removed  from  office. 
In  some  States  they  may  be  thus  suspended  or  removed 
without  impeachment,  by  a  vote  of  the  two  houses 
of  the  legislature.  As  already  stated,  it  makes  no  differ- 
ence that  the  act  is  in  excess  of  jurisdiction:  for  whether  it 
it  is  or  notjjnay  be  a  matter  itself  to  be  determined  judi- 
cially; but  the  case  is  different  where  there  is  a  clear 
usurpation  of  power,  and  no  jurisdiction  whatever  exists, 
and  this  is  known  to  the  judge;  as  if  a  probate  court, 
invested  only  with  authority  over  the  estates  of  deceased 
persons,  should  proceed  to  try  parties  for  public  offenses.' 

§  91.  Compelling  disclosure  as  to  abode  or  occupation 
of  client  —  Requiring  attorney  to  produce  client. — ^Au 

attorney  will  not  be  compelled  to  disclose  the  wliereabouts 
of  his  client  if  the  applicant  avows  or  threatens  that  he 
seeks  the  information  for  the  purpose  of  affecting  an  arrest 
ou  a  criminal  charge.^  But  a  court  or  judge  may  compel  an 
attorney  to  disclose  the  place  of  abode  of  his  client,  not- 
withstanding that  one  object  of  the  applicant  in  requiring 
the  information  is  that  he  may  be  enabled  to  arrest  the 
plaintiff  under  a  writ  of  attachment.^  Before  an  attachment 
will  be  issued  to  compel  an  attorney  to  disclose  his  client's 

'  Cases  cited  siipra,  and  also  Aokerly  v.  Parkinson,  3  Maule  &  S.  411; 
Calder  v.  Halket,  3  Moore  P.  C.  C.  28.  When  judges  are  guilty  of  mal- 
/feasance  in  office,  the  appropriate  remedy  provided  by  law  is  impeach- 
uieut,  and  the  judicial  character  cannot  be  assailed  indirectly,  upon 
chtirges  that  the  inouuabeut  had  been  guilty  of  professional  misconduct 
at  the  bar,  prior  to  his  elevation  to  the  bench.  (People  v.  Goddard,  11 
Colo.  259.) 

'  Harris  v.  Holler,  12  Law  J.  Q.  B.  62. 

3  Cox  V.  Beckett,  11  Jur.  N.  S.  88;  34  Law  J.  C.  P.  125;  13  Week.  R.  292; 
11  L.  T.  N.  S.  629. 
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residence,  it  must  be  shown  that  a  demand  in  writing  was 
duly  made.'  There  is  no  obligation  on  an  attorney  to  pro- 
duce his  client  for  the  purpose  of  being  served  with  process 
by  a  third  person.^ 

§  92.  Delivery  up  of  documents. — The  court  will  not 
exercise  its  summary  jurisdiction  over  attorneys  to  compel 
them  to  deliver  up  papers  on  which  they  have  a  lien  for  a 
balance  of  a  bill  of  costs,  and  this,  although  an  offer  is 
made  to  pay  the  amount  into  court,  subject  to  the  verdict 
of  a  jury;'  but  the  lien  must  be  that  of  the  attorney,  and 
not  of  a  third  party.*  Nor  will  the  court  compel  an  attor- 
ney to  deliver  up  a  deed  where  he  holds  it  as  a  party  or 
trustee.'  But  the  court  ordered  an  attorney,  who  held  a 
deed  as  trustee,  to  deliver  the  draft  of  it  to  the  cestui  que 
trast,  who  had  paid  for  the  deed  and  draft.' 

§  93.  Papers  in  attorney's  hands  for  professional 
purposes. — An  attorney  is  not  entitled  to  retain  drafts  and 
copies  of  original  deeds  for  which  his  client  has  paid,  and  if 
he  refuses  to  deliver  them  up,  the  court  may  compel  him  to 
do  so.'  If  an  attorney  be  employed  by  certain  cestuis  que 
trust,  the  court  will  not  compel  him  to  deliver  up  deeds 
to   one   of  several  trustees,  one  of  the  trustees   objecting 


'  Brown  v.  Wigens,  7  L.  T.  N.  S.  622.     See,  as  to  disclosing  occupation, 
Malpasa  v.  Mudd,  3  Hurl.  &  N.  246;  27  Law  J.  Ex.  367. 
■'  Shaw  V.  Neale,  6H.  L.  Cas.  581;  4  Jur.  N.  S.  695;  27  Law  J.  Ch.  444. 
■■"  In  re  Bromhead,  16  Law  J.  Q.  B.  355;  5  Dowl.  <feL.  52;  In  re  Williams, 

3  De  Gex  F.  &  J.  104;    7  Jur.  N.  S.  323;  30  Law  J.  Ch.  610;   9  Week.  R  393; 

4  L.  T.  N.  S.  103;    Phillips  v.  Dickson,  8  Com.  B.  N.  S.  391;   6  Jur.  N.  S. 
401;  29  Law  J.  C.  P.  223;  8  Week.  K.  390;  2  L.  T.  N.  S.  185. 

••  In  re  Andrew,  7  Hurl.  &  N.  87;  30  Law  J.  Ex.  403. 

*  Pearson  v.  Sutton,  5  Taunt.  364;  Duncan  v.  Richmond,  7  Taunt.  391;  1 
Moore,  99;  De  Woolfe  v. ,  2  Chit.  68. 

'  Ex  parte  Holdsworth,  4  Bing.  N.  C.  386;  6  Scott,  170.  See  also  Ex 
parte  Nichols,  2  Dowl.  N.  S.  423;  7  Jur.  374;  12  Law  J.  103;  Ex  parte  Du 
Paur,  3  Hodges,  135;  Ex  parte  Moxou,  1  D.  P.  C.  7.  See  post,  Chapter 
VEIL 

'  Ex  parte  Horsfall,  7  Barn.  &  C.  528;  Man.  &  R.  306;  Anderson  v.  Pass- 
man, 7  Car.  &  P.  193.  But  see  In  re  Lowe,  8  East,  237;  and  see  Miers  v, 
Evans,  3  Jur.  270. 
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to  the  application;^  nor  will  the  court  compel  the  attorney 
to  deliver  up  on  payment  of  what  is  due  to  him  deeds  which 
have  been  intrusted  to  him  for  the  purpose  of  raising  money 
upon  them.^  But  he  is  bound,  upon  inquiry  by  his  client, 
to  inform  him  where  such  deeds  are.' 

It  may  be  stated,  generally,  that  where  an  attorne}'  is 
employed  in  a  matter  wholly  unconnected  with  his  profes- 
sional character,  the  court  will  not  interfere  in  a  summary 
way  to  compel  him  to  deliver  over  papers;  but  where  the 
employment  is  so  connected  with  his  professional  character 
as  to  afford  a  presumption  that  such  character  formed  the 
ground  of  his  employment  by  the  client,  the  court  will  ex- 
ercise summary  jurisdiction.  It  will  not  interfere  when  he 
holds  them  in  any  other  way  than  as  attorney.^  So,  where 
an  attorney,  with  whom  his  own  marriage  settlement  had 
been  deposited  for  safe  custody,  was  allowed  to  retain  it 
until  after  the  only  child  of  the  marriage,  and  who  was 
entitled  to  the  property  settled,  had  come  of  age,  the  court 
refused  to  order  him  to  deliver  the  settlement  up  to  the 
trustee.^  So,  also,  the  court  refused  to  grant  a  rule  calling 
upon  an  attorney  to  deliver  up  papers,  where  it  appeared 
that  the  documents  had  come  into  his  possession  as  executor 
to  his  father,  who  had  been  attorney  to  the  applicant,  but 
where  the  applicant  did  not  adopt  the  son  as  his  profes- 
sional agent.^  So,  where  the  motion  was,  not  only  that  an 
attorney  should  deliver  up  papers  which  he  held  as  receiver 
of  an  estate,  but  also  that  he  should  give  an  account,  on 
oath,  of  his  receipts  and  payments,  in  respect  of  a  certain 
mortgaged  estate,,  the  court  refused  to  grant  the  order; 
saying,  that  this  was  a  matter  for  a  bill  in  equity,  and  not 
for  a  summary  application  to  a  court  of  law.' 

1  In  re  Gregory,  6  Jur.  282. 

2  In  re  Millard,  1  D.  P.  C.  140. 

3  Wilmott  V.  Elklngton,  1  Nev.  &  M.  749. 

"  Ex  parte  Moxon,  1  Dowl.  O.  S.  6;   Goring  v.  Bishop,  I  Salk.  S7;   In  re 
Chitty,  2  Dowl.  O.  S.  421. 
'  Ex  parte  Moxon,  supra. 

'  Ex  parte  Nichols,  2  Dowl.  N.  S.  423;  7  London  Jurist,  374. 
'  Cocks  V.  Harman,  6  East,  404;  2  Smith,  409. 
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The  court  can  only  interfere  to  compel  an  attorney  to  de- 
liver up  deeds  in  his  possession  at  the  instance  of  the  party 
who  deposited  them  with  him.'  An  attorney  is  not  obliged 
to  obey  a  subpoena  duces  tecum,  and  produce  papers  in  order 
to  give  evidence  of  a  charge  of  forgery  against  his  client.^ 

An  attorney,  with  whom  a  will  has  been  deposited  by 
the  testator,  will  not  be  compelled  to  deliver  it  up  to  the  sole 
legatee  under  it.'  The  court  will  not  issue  an  attachment 
against  an  attorney  for  not  delivering  up  papers,  pursuant 
to  a  rule  of  court,  unless  shown  that  the  person  making  the 
demand  was  duly  authorized  to  do  so,  and  stated  that  fact 
to  the  attorney.*  The  court  will  not  grant  a  rule  requiring 
an  attorney  to  deliver  up  papers,  and  in  the  alternative 
for  an  attachment  in  case  of  a  non-delivery,  but  each  branch 
must  be  made  the  subject  of  a  separate  motion.^ 

^  94.  Summarj  remedies  to  compel  payment  of 
moneys. — An  attorney  may  be  compelled  to  pay  over 
money  collected  for  his  client  on  a  summary  application  to 
the  court."  The  summary  remedy  for  not  paying  over  ex- 
tends also  to  an  administrator  of  the  client,  who  may  make 
the  application.' 

*  In  re  Thornton,  2  D.  P.  C.  156;  In  re  Bunting,  2  Ad.  &  E.  469. 
^  Rei  V.  Dixon,  3  Burr.  1687.    See  post,  Chapter  VIII. 

=  Ex  parte  Crisp,  2  D.  P.  C.  455;  Ex  parte  Smart,  1  Har.  &  W.  526. 

*  Hickman  v.  Hiekman,  8  D.  P.  C.  833;  1  Man.  &  G.  566. 

'  Boscoe  V.  Hardman,  5  D.  P.  C.  157;  2  Har.  &  W.  118.  When  an  attorney 
is  a  steward  or  receiver,  see  Hughes  v.  Mayre,  3  T.  R.  27!);  Ex  parte 
Grubb,  5  Taunt.  206;  Cocks  v.  Harman,  6  East,  404;  2  Smith,  409.  In  case 
of  Bankruptcy,  Ex  parte  Roy,  4  D.  P.  C.  573;  1  Har.  &  W.  669;  Nixon  v. 
Moyoh,  1  Moody  &  R.  76.  See,  generally,  Slmes  v.  Gibbs,  6  D.  P.  C.  310; 
1  W.  W.  (fe  H.  40;  Baber  v.  Harris,  7  D.  P.  C.  589;  Ex  parte  Morris,  W.  W. 
&  D.  59;  1  Jur.  151;  Watts  v.  Blaney,  1  D.  &  L.  203;  7  Jur.  854;  Ex  parte 
Maxwell,  4  D.  P.  C.  87. 

*  Hess  V.  Joseph,  7  Robt.  609;  Saxton  v.  Wyckoflf,  6  Paige,  182;  Merritt 
V.  Lambert,  10  Paige,  352;  Hynmani).  Washington,  2  McCord,  493;  People 
ti.  Smith,  3  Caines,  221;  In  re  Dakin,  4  Hill,  44;  Ex  parte  Bayley,  9  Barn. 
«&  C.  691;  Starr  v.  Vanderheyden,  9  Johns.  253;  6  Am.  Dec.  275;  In  re  Law- 
rence, 2  Smale  &  G.  367;  Matter  of  Fincke,  8  Daly,  111;  People  «,  Cole. 
84  111.  327;  Poster  v,  Reid,  58  Ga.  221;  Jeffries  v.  Lawrie,  Cir.  Ct.  Mo.  23 
Fed.  Rep.  786;  Kuhne  v.  Daily,  23  Hun.  282;  Matter  of  Mertian,  29  Hun. 
459;  Baldwin  v.  Foss,  16  Neb.  80;  Ackerman  v.  Waginer,  8  N.  Y.  Supp.  467. 
/  '  Trasmull  v.  Shropshire.  22  Tex.  327.    It  is  for  the  court  to  say  when 
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An  attorney  who,  by  fraud,  procures  from  the  court  an 
order  by  which  he  obtains  money  from  a  party,  even  not 
his  client,  may  be  proceeded  against  summarily  by  attach- 
ment; and  if  he  receive  the  money  for  his  client  upon  an 
employment  in  that  capacity,  it  is  immaterial  whether  any 
suit  or  legal  proceeding  is  instituted  or  not,  the  attachment 
may  issue  to  compel  payment;  nor,  in  the  case  of  third 
parties,  will  the  fact  that  an  attorney  who  has  procured 
money  for  his  client  by  fraud  has  paid  it  over  to  the  client, 
shield  the  attorney  from  liability  to  the  defrauded  party.' 

Courts  will  interfere  summarily  and  compel  attornej's  to 
faithfully  execute  the  trusts  reposed  in  them.^  Whenever 
the  employment  of  an  attorney  isso  connected  with  hispro- 
fessional  character  as  to  justify  a  presumption  that  his  em- 
ployment was  in  consequence  of  that  character,  they  will 
interfere.  In  cases  of  employment  to  collect,  although  not 
retained  in  any  suit  or  legal  proceeding,  courts  will  exer- 
cise the  like  summary  jurisdiction.*  In  cases  of  reasonable 
and  probable  cause,  the  court  will  not  give  the  costs  of  the 
application  to  an  attornej'',  although  it  afterward  transpire 
that  there  was  no  misconduct,  and  therefore  no  foundation 
for  the  application.^ 

Laches  on  the  part  of  a  client  may  prevent  the  court's  in- 
terference. When  seven  years  had  elapsed  after  a  settle- 
ment with  the  client,  the  court  refused  to  reopen  the  ac- 
counts in  the  absence  of  any  suggestion  of  fraud  or  miscon- 
duct.^    But  the  mere  running  of  the  Statute  of  Limitations 

and  under  what  circumstances  it  will  entertain  summary  jurisdiction 
aprainst  an  attorney,  to  compel  him  to  pay  over  money  received  for  and 
belonging  to  the  client,  and  its  refusal  to  proceed  in  that  way  upon  the 
application  of  the  client,  is  not  the  denial  of  any  legal  right,  and  will  not 
be  reviewed  on  appeal.  (In  re  Schell,  128  N.  Y.  67;  and  see  In  re  Attor- 
ney, 87  N.  Y.  621;  In  reKnapp,  85  N.  Y.  284.) 

'  WilmerdingS!4!.  Fowler,  14  Abb.  Pr.  N.  S.  249;  S.  C.45How.Pr.  142. 

^  In  re  Knight,  1  Bing.  91;  7  Moore,  437;  Parker  v.  Marshall,  Lofft,  271; 
De  Woolfe  v. ,  2  Chitt.  68. 

"  In  re  Aitkin,  4  Barn.  &  Aid.  47;  Ex  parte  Hall,  7  Moore,  437;  In  re 
Chitty,  2  Dowl.  O.  S.  421;  Ex  parte  Deane.  2  Ibid.  533;  Ex  parte  Cowie,  3 
Ibid.  6O0;  Ex  parte  Cohen,  1  Har.  &  W.  211. 

"  Thwaites  v.  Roe,  3  Dowl.  &  R.  226. 

s  Ex  parte  Sharp,  5  Dowl.  O.  S.  717;  Ex  parte  Yeatman,  4  Ibid.  304;  1 
Har.  <&.  W.  510.    See  Moulton  v.  Bennett,  18  Wend.  586. 
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lias  been  held  not  to  bar  the  summary  remedy,  though  the 
applicant  may  be  compelled  to  show  some  reason  for  not 
making  the  application  earlier.^ 

In  Langley  v.  Warner,  3  N.  Y.  327,  the  money  was  paid 
the  attorney  upon  a  perfectly  valid  judgment,  and  he  ac- 
counted to  his  client  for  it  by  applying  it,  with  the  client's 
consent,  upon  a  debt  against  him.  The  judgment  was 
afterward  reversed,  but  the  court  held  that  the  attorney  was 
not  liable  in  an  action  or  otherwise  for  the  money,  although 
the  client  was.  There  the  title  to  the  money  vested  in  the 
client,  and  the  attorney  had  discharged  his  duty,  and  was 
not  in  fault. 

But  where  the  money  never  lawfully  passed,  and  the  or- 
der by  which  it  was  obtained  had  been  procured  by  the 
fraud  of  the  attorney,  he  could  not  make  any  disposition 
of  it  which  would  shield  him  from  the  consequences  of  the 
act.  ,  This  would  be  so  as  to  any  person,  and  the  summary 
jurisdiction  of  the  court,  exercised  over  its  own  officers  to 
secure  good  faith  in  their  dealings  with  the  public,  renders 
the  rule  peculiarly  applicable  to  an  attorney.  Where  an 
attorney  obtains  money  from  a  third  party  under  an  order 
of  tlie  court,  which  would  not  have  been  granted  had  he 
not  suppressed  certain  material  facts,  an  attachment  will 
issue  against  him.  The  suppression  of  such  facts  amounts 
to  a  fraud  upon  the  court.'^  The  court  will  not  order  an  at- 
torney to  pay  over  a  sum  of  money  received  by  him  in  his 
character  of  attorney,  except  upon  the  application  of  the 
client  to  whom  the  money  is  due.' 

Where  an  attorney  has  been  employed  to  prepare  mort- 
gage deeds  and  he  receives  the  money  raised  by  the 
mortgage,  he  may  be  called  upon  summarily  to  account 
for  it.^  But  the  court  will  not  compel  an  attorney  to  pay 
over  money,  the  right  to  which  is  dependent  on  the  exist- 

'  Ex  parte  Shipden,  6  Dowl.  &  R.  338.  See,  generally,  Tyson  v.  Iron- 
monger, 1  Wils.  30;  Bailey  v.  .Tones,  1  Chit.  744;  Evans  v.  P.  2  Wils.  282; 
Gvvelliamti.  Barnet,  2  Smith,  ;55. 

■'  Wilmerdings  v.  Fowler,  45  How.  Pr.  142;  S.  C.  14  Abb.  Pr.  N.  S.  249. 

« In  re  Fenton,  5  Nev.  &  M.  239;  3  Ad.-  &  E.  404;  1  Har.  &  W.  310. 

<  Ex  parte  Cripwell,  5  1).  P.  0.  689;  W.  W.  &  D.  356;  1  Jur.  755. 
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ence  of  a  special  agreement  between  client  and  attorney, 
and  which  the  latter  disputes;^  nor  where  the  payment 
has  been  the  result  of  an  agreement;  nor  to  pay  over 
money  received  as  attorney,  he  having  afterward  become 
bankrupt  and  obtained  his  certificate,'^  unless  fraud  is 
shown.'  The  court  will  not  summarily  compel  an  attorney 
to  refund  to  his  client  costs  unnecessarily  incurred  unless 
he  has  been  guilty  of  gross  negligence,  nor  unless  the  client 
has  first  paid  them  to  the  attorney.'' 

When  professional  character  is  the  ground  of  the  employ- 
ment, it  is  not  essential  to  the  exercise  of  this  power  that  he 
should  have  been  employed  or  instructed  to  commence  legal 
proceedings.  It  is  enough  that  the  money  was  received  by 
him  in  his  character  of  attorney;  as  where  a  demand  is  left 
with  him,  with  instructions  to  call  for  payment,  or  obtain 
better  security,  but  without  any  directions  to  sue.*  The 
employment  in  a  professional  capacity  is  sometimes  inferred. 
Thus,  where  an  attorney  received  money  under  a  power 
which  described  him  as  a  counsellor  and  attorney,  the  court 
said   it    was   manifest  that  the   employers   contemplated 


'  Hodson  V.  Terrall,  2  D.  P.  C.  264. 

=  Ex  parte  Cullilbrd,  8  Barn.  <fc  C.  220;  Baron  v.  Martell,  9  Dowl.  <$;  R. 
390;  Rex  v.  Edwards,  9  Barn.  &  C.  652;  lu  re  Newberry,  4  Ad.  &  E.  100;  5 
Nev.  &  M.  419;  1  Har.  &  W.  375. 

'  In  re  Bonner,  1  Nev.  dfc  M.  555;  4  Barn.  <fc  Adol.  811.  It  Is  misconduct 
in  any  attorney  to  charge  and  receive  more  fees  for  any  service  rendered 
than  the  statute  allows.  If  the  attorney  is  to  be  regarded  as  receiving 
his  fees  officially,  his  act  in  receiving  illegal  ones  is  one  of  official  mis- 
conduct; and  because  attorneys  are  regarded  as  officers  of  the  court,  the 
courts  have  been  in  the  habit  of  granting  relief  against  them  by  sum- 
mary motion,  treating  the  act  as  oile  of  official  misconduct  in  an  officer 
of  the  court,  and  therefore  to  be  redressed  in  a  summary  manner.  (Mer- 
ritt  V.  Lambert,  10  Paige,  350;  Wallis  v.  Loubat,  2  Denio,  607;  Waters  v. 
Whittemore,  22  Barb.  593.) 

'  Meggs  V.  Binns,  2  Bing.  N.  C.  625;  3  Scott,  52;  2  Hodges,  10;  Dickenson 
V.  Jacobs,  10  Week.  R.  303;  5  L.  T.  N.  S.  757;  Layton  v.  Wood,  3  Jur.  124; 
Ex  parte  Wood,  12  Week.  R.  136;  9  L.  T.  N.  S.  420.  See,  generally.  In  re 
Ford,  8  D.  P.  C.  684;  In  re  Morris,  2  Ad.  *  E.  582;  In  re  Cardross,  7  D.  P. 
C.  861;  5  Mees.  &  W.  545;  Ex  parte  Faith,  9  D.  P.  0.  973;  5  Jur.  653;  Nash 
V.  Goode,  9  D.  P.  C.  929;  Anon.  11  Jur.  396;  Tharratt  v.  Trevor,  7  Ex.  161; 
21  Law  J.  Ex.  59. 

5  In  re  Dakiu,  4  Hill,  44. 
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the  party's  professional  cliaracter.'  So,  where  a  bond  was 
left  with  an  attorney,  to  the  end  that  he  should  write 
to  the  obligor  and  obtain  the  money,  but  without  any  ex- 
press direction  to  bring  a  suit,  in  default  of  payment,  the 
attorney,  having  received  the  money  without  suit,  and 
neglected  to  pay  it  over,  on  demand,  to  his  client,  the  court 
held  [that  he  received  the  bond  in  his  character  of  at- 
torney, and  granted  a  rule  against  him  to  show  cause  why 
an  attachment  should  not  issue  for  not  paying  it  over.^  But 
where  the  presumption  as  to  the  attorney's  acting  in  a  pro- 
fessional character  cannot  be  indulged  in,  or  where  it  is 
clear  he  did  not  so  act,  the  summary  jurisdiction  will  not 
be  exercised.^ 

For  neglecting  or  refusing  to  pay  over  money  collected 
for  the  client,  a  rule  will  be  granted  to  show  cause  why  an 
attachment  should  not  issue.*  But  he  cannot  be  proceeded 
against  in  this  way,  nor  by  action  to  recover  the  money, 
until  after  demand  or  order  to  remit,  although  the  attorney 
may  have  expressed  his  intention  to  keep  the  money,  upon 
a  claim  of  indemnity  on  the  part  of  his  client,  growing  out 
of  some  other  matter,  unless  such  intention  or  declara- 
tion came  to  the  knowledge  of  the  client  or  his  agent 
before  action  brought  or  proceedings  commenced.^  If  the 
client  choose  to  commence  an  action  against  the  attorney,  he 
must  first  discontinue  it,  before  he  can  invoke  the  summary 
jurisdiction  of  the  court.'  Neither  can  the  summary  juris- 
diction be  invoked,  if  the  client  takes  a  note  for  the  amount, 

'  De  Woolfe  v. ,  2  Chit.  68;  In  re  Dakin,  supra;  Ex  parte  Creswell, 

5  Dowl.  O.  S.  689;  In  re  CretweU  v.  Posbrooke,  1  London  Jurist,  755. 

^  Ex  parte  Staats,  4  Cowen,  76. 

'  Ex  parte  Sohwalbanker,  I  Dowl.  O.  S.  182;  Ex  parte  Faith,  9  Dowl.  O. 
S.  973;  5  London  Jurist,  751;  In  re  Dakin,  4  Hill,  42;  Ex  parte  Deane,  2 
Dowl.  O.  S.  533. 

*  People  V.  Wilson,  5  Johns.  368;  In  re  Dakin,  4  Hill,  42;  Ex  parte  Cul- 
liford,  8  Barn.  &  C.  220;  Rex.  v.  Edwards,  9  Ibid.  652;  Matter  of  Bonner, 
1  Nev.  &  M.  555;  4  Barn.  &  Adol.  811. 

^  Ex  parte  Ferguson,  6  Cowen,  596;  Taylor  v.  Bates,  5  Cowen,  376;  Lillie 
V.  Hoyt,  5  Hill,  395;  40  Am.  Dec.  300;  Rathbun  v.  Ingalls,  7  Wend.  320. 

"  Anon.  5  London  Jurist,  678;  Butchers'  Union  v.  Crescent  City  Slaugh- 
terhouse Co.  41  La.  An.  355,  358,  citing  text;  but  see  Ex  parte  A.  B.  4  Lon- 
don Jurist,  630. 
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thus  merging  the  relation  of  attorney  and  client  into  that 
of  debtor  and  creditor/ 

A  charge  that  the  attorney  had  in  his  hands  money 
belonging  to  the  party  making  the  motion  and  another 
person,  collected  by  him  as  their  attorney,  in  a  certain  case 
tried  in  the  same  court,  at  a  term  specified,  mentioning  the 
amount  so  collected  for  each  and  thus  withheld,  which  said 
attorney  refused  to  pay  them  on  demand,  or  in  any  manner 
account  for,  is  a  sufficient  specification  of  facts.^  On  a  charge 
against  an  attorney  for  refusing  to  pay  over  money  collected 
by  him,  it  appeared  that  the  money  had  long  before  been 
paid  to  the  party  entitled,  who  made  no  complaint,  and 
tliere  was  a  dispute  as  to  the  attorney's  fee.  It  was  held 
that  if  the  party  to  whom  the  money  belonged  made  no 
complaint  it  was  no  concern  of  the  relative,  who  was  a 
stranger.  Besides,  seven  years  had  elapsed  since  the 
alleged  misconduct.  The  delay  was  fatal.  The  law  does 
not  favor  informations  against  attorne3-s  at  law,  after 
the  lapse  of  a  great  length  of  time.  The  party  whose  rights 
are  injuriously  affected  by  conduct  of  the  character  alleged, 
ought  to  be  required  to  exhibit  his  information  within  a 
reasonable  time,  that  the  attorney  implicated  may  be 
afforded  an  opportunity  to  make  his  defense  while  testi- 
mony for  that  purpose  can  be  had.^     The  court  will  not 

'  Bohanan  v.  Peterson,  9  Wend.  SOS.  So,  If  the  client  has  obtained  a 
judgment  agfiinst  the  attorney  fir  money  collected  by  the  latter  for  him, 
the  relation  between  them  is  that  of  debtor  and  creditor,  and  the  summary 
jurisdiction  of  the  court  cannot  be  invoked  to  compel  the  attorney  to  pay 
over  the  money  to  the  client.  (Windsor  v.  Brown,  15  R.  1. 182;  2  Am.  St. 
Rep.  892.)  It  is  only  by  virtue  of  the  relation  of  attorney  and  client  that 
the  court  has  any  jurisdiction  to  interfere  in  a  summary  manner.  (Tn  re 
Kennedy,  120  Pa.  St.  497;  6  Am.  St.  Rep.  724;  Matter  of  Haskin,  18  Hun. 
42.)  Yet  the  fact  that  the  relation  of  attorney  and  client  was  denied  by  the 
attorney,  does  not  deprive  the  court  of  the  power  to  proceed  in  a  sum- 
mary way.    (State  v.  Morgan,  80  Iowa,  413.) 

"  Reilly  v.  Cavanaugh,  32  Ind.  214. 

'  People  V.  Allison,  68  111.  151.  Where  an  attorney  obtained  a  sum  of 
money  from  a  person,  on  his  representation  that  the  latter  had  title  to  a 
certain  tract  of  land,  which  the  attorney  stated,  was  in  a  high  state  of 
cultivation,  had  valuable  improvements  upon  it,  and  was  worth  ?15,000; 
and  representing  that  the  money  was  required  to  refund  taxes  which  had 
been  paid  by  the  party  in  adverse  possession,  before  suit  could  be  com- 
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interfere  summarily  when  there  is  a  bona  fide  dispute  which 
is  a  question  for  a  jury;  as  where  the  right  is  dependent  on 
the  evidence  of  a  special  agreement  between  the  client  and 
the  attorney,  which  is  disputed.' 

§  95.  Imposing  costs. — Tlie  courts  have  summarily  in- 
flicted costs  on  attorneys  in  cases  of  positive  fraud  and  mal- 
practice, and  sometimes  in  cases  of  gross  carelessness  or 
negligence.  Costs  have  been  imposed  on  attorneys  for 
pleading  a  sham  plea,  though  instructed  by  the  client  to 
doso;^  drawing  papers  witi I  unnecessary  prolixity;'  pro- 
ceeding on  behalf  of  fictitious  parties  or  persons  who  have 
absconded;*  inserting  immaterial,  irrelevant,  or  scandal- 
ous matter  in  the  pleadings;^  making  obviously  unneces- 
sary applications  to  the  court,  or  in  any  way  causing  ex- 
pense clearly  unnecessary.^ 

menced,  and  afterward  tried  to  get  more,  representing  that  he  had  com- 
menced suit  for  the  land,  and  that  a  larger  amount  of  taxes  had  been  paid 
than  he  supposed — all  the  representations  being  false— his  name  was 
stricken  from  the  roll.  (People  v.  Ford,  54  111.  520.  See  In  re  Brown,  2 
Col.  T.  553.)  An  indictment  against  an  attorney,  for  collecting  and  re- 
ceiving, in  the  capacity  of  attorney  at  law,  money  belonging  to  the 
prosecutor,  and  neglecting  to  pay  the  same  to  him  after  demanded,  etc., 
but  not  distinctly  averring  that  the  lelation  of  attorney  and  client  ex- 
isted between  the  defendant  and  prosecutor,  is  insufficient.  (People  v. 
Tryon,  4  Mich.  665.)  If  the  case  simply  presents  a  diflferenee  of  opinion 
as  to  the  fair  amount  to  be  retained  by  the  attorney  for  his  services,  he  is 
not  liable  to  summary  process.  But  when  he  retains  the  whole,  or  a  sum 
so  much  in  excess  of  a  proper  or  justifiable  charge  as  to  amount  to 
a  breach  of  his  duty,  and  to  raise  a  presumption  of  bad  faith,  he  will  be 
required,  by  the  order  of  the  court,  to  pay  over  to  his  client  the  whole 
amount,  less  a  reasonable  compensation  for  his  services.  (Burns  v. 
Allen,  15  R.  I.  32;  2  Am.  St.  Rep.  844,  and  note  854;  In  re  Kennedy,  120  Pa. 
St.  497;  6  Am.  St.  Rep.  724;  In  re  Harvey,  14  Phila.  287.) 

'  Hodson  V.  Terrall,  2  Dowl.  O.  S.  2fi4;  Beal  v.  Langstaff,  2  Wils.  371. 

=  Blewit  V.  Marsden,  10  East,  237;  Vincent  v.  Grodieoe,  1  Chit.  182. 

'  Ex  parte  Smith,  1  Atk.  139. 

*  Hoskins  v.  Phillips,  16  Law  J.  Q.  B.  339;  American  Insurance  Co.  v. 
Oakley,  9  Paige,  496;  38  Am.  Deo.  561;  Glyn  v.  Kirby,  1  Str.  402;  Hall  v 
Bennett,  2  Sim.  &  St.  78;  Wright  v.  Castle,  3  Mer.  12. 

*  Ex  parte  Simpson,  15  Ves.  Jr.  476;  Powell  v.  Kane,  5  Paige,  265;  Som- 
mers  v.  Torrey,  Ibid.  54;  28  Am.  Dec.  411;  Cushman  v.  Brown,  6  Paige, 
539. 

"  Rolfe  V.  Rogers,  4  Taunt.  191;  Blundell  v.  Blundell,  1  Dowl.  &  R.  142; 
5  Barn.  &  Aid.  533;  Clarke  v.  Gorman,  3  Taunt.  492;  Adlington  v.  Apple- 
ton,  2  Camp.  410. 
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Imposing  costs  in  conducting  suits  in  equity. — In  equity,  as 
well  as  in  law,  solicitors,  guilty  of  gross  neglect,  fraud,  or 
other  misconduct,  will  be  ordered  to  pay  costs.^  An  order 
may  also  be  made  upon  the  attorney  to  show  cause  whj^  he 
should  not  be  stricken  from  tlie  roll,  if  the  offense  is  of 
sufHcient  gravity.  Where  an  affidavit  contained  scandal- 
ous and  irrelevant  matter.  Lord  Eldon  ordered  the  solicitor 
who  made  the  affidavit  to  pay  the  costs  of  the  application, 
and  all  other  costs  ;  and,  after  payment,  the  affidavit  to  be 
removed  from  the  files.^  Where  affidavits  were  sworn  tt> 
before  a  solicitor  in  the  cause,  the  court  compelled  him  to 
pay  the  costs,  and  dismissed  the  petition  of  which  they 
were  the  basis.^  And  where  a  solicitor  filed  a  bill  after  the 
plaintiff  had  absconded,  and  without  any  instructions  from 
him,  but  with  the  instructions  of  the  plaintiff's  brother-in- 
law,  and  the  suit  was  dismissed  for  want  of  prosecution,  the 
solicitor  was  ordered  by  the  court  to  pay  the  costs.^ 

§  96.  Answering  matters  of  affidavits. — The  court  will 
not  grant  a  rule  calling  upon  an  attorney  to  answer  the 
matters  of  an  affidavit,  nor  compel  an  answer  where,  if  the 
facts  suggested  exist,  they  might  be  the  foundation  of  an 
indictment.^ 

When  an  attorney  does  not  appear  to  show  cause  against 
a  rule  calling  on  him  to  answer  the  matters  of  an  affidavit, 
the  court  will  make  the  rule  absolute  to  answer  within  a 
certain  time,  and,  in  default,  that  an  attachment  issue 
against  him,  and  also  that  he  be  struck  off  the  roU.^     In 

'  Floyd  V.  Nangle,  3  Atk.  368;  Fawkes  v.  Pratt,  1  P.  Wms.  593;  Ex  parte 
Conway,  13  Ves.  62;  Ex  parte  Heywood,  Ibid.  67;  Ex  parte  Cuthbert,  1 
Madd.  78;  Ex  parte  Houghton,  1  Glyn  &  J.  14;  Dungey  v.  Angove,  2  Yes. 
Jr.  304. 

»  2  Turn  &  Yen.  Pr.  Ch.  2;  15  Ves.  476;  18  Ibid.  114;  3  Ves.  &  B.  93. 

=  In  re  Logan,  3  Atk.  813. 

♦  Hall  V.  Bennett,  2  Sim.  &  St.  78. 

'  Robertson  o.  Mills,  1  Dowl.  N.  S.  772;  6  Jur.  896.  See  also  Belcher  v. 
Godered,  4  Cora.  B.  472;  Haigh  v.  Jones,  1  Dowl.  <fc  L.  81;  6  Scott  N.  R. 
696;  5  M.  &  G.  634;  In  re  Eyre,  1  Com.  B.  N.  S.  151:  Meux  v.  Lloyd,  2  Ibid. 
409;  In  re  Holmes,  12  Jur.  657. 

» In  re  Worman,  1  Hurl.  &  C.  636;  32  Law  J.  Ex.  83;  11  Week.  R.  26;  7 
L.  T.  N.  S.  249. 
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the  case  of  indictable  offenses,  the  court  will  not  grant  a 
rule  calling  on  an  attorney  to  answer  the  matters  of  an 
affidavit,  but  will  grant  a  rule  nisi,  calling  on  him  to  show 
cause  why  he  should  not  be  struck  off  the  roll  of  the  court.' 

§  97.    Attachments  against  attorneys — Contempts. — If 

an  attorney  misconduct  himself  in  his  profession,  he  is,  in 
many  cases,  liable  to  an  attachment.  Attachments  against 
them  are  also  moved  for  in  cases  of  unfair  dealings  toward 
their  clients,  as  for  delaying  suits,  putting  the  parties  to 
unnecessary  expense,  demanding  fees  for  business  not  per- 
formed, refusing  to  surrender  papers  or  money  recovered 
and  received  for  clients.  A  rule  to  show  cause  or  deliver  up 
is  generally  first  made.^  But  the  money  or  writings  must 
be  received  in  the  capacity  of  attorney,  otherwise  the  party 
will  be  left  to  his  ordinary  remedy  by  action.' 

Attachments  are  granted  in  all  cases  of  contempts,  as  if  an 
attorney  disobey  an  order  of  court,  after  being  personally 
served  with  such  order.  It  has  been  held  a  contempt  of 
court  to  assign  the  death  of  a  plaintiff  in  ejectment  for 

'  Anon.  12  Week.  R.  311.  See  Anon.  12  Week.  R.  1012.  It  has  been  held 
in  England  that  the  court  would  not  interfere  in  a  sumuiary  way  when 
the  misconduct  complained  of  amounted  to  an  indictable  oftense,  on  the 
ground  that  the  attorney  should  not  be  called  upon  to  answer  crimina- 
tory matter,  as  his  answer  might  be  afterward  evidence  against  him  in 
case  of  indictment.  (Matter  of  — — ,  5  Barn.  &  Adol.  1088;  In  re  Knight 
V.  Hall,  1  Bing.  142;  Short  v.  Pratt,  1  Bing.  102;  7  Moore,  424;  Anon.  2 

Dowl.  O.  S.  110;  2  London  Jurist,  467;  12  Law  J.  Q.  B.  331;  In  re ,  3 

Nev.  &  P.  389;  Ex  parte  Jones,  2  Dowl.  O.  S.  Itil;  Robertson  v.  Mills, 
6  London  Jurist,  896;  1  Dowl.  N.  S.  772.) 

But  the  rule  has  been  restricted  to  cases  where  the  attorney,  according 
to  the  English  practice,  is  called  upon  to  answer  matters  of  affidavit;  and 
in  cases  of  professional  misconduct  in  the  course  of  an  action,  the  courts 
have  called  upon  the  attorney  to  show  cause  why  his  name  should  not  be 
stricken  from  the  roll,  even  though  the  matters  complained  of  amounted 
to  an  indictable  offense,  and  yet  wauld  not  compel  him  to  answer  the 
affidavit  charging  the  offense.  (Stevens  v.  Hill,  10  Mees.  &  W.  28;  1 
Dowl.  N.  S.  669;  6  London  Jurist,  585.)  But  in  cases  of  misconduct  or 
malpractice  not  amounting  to  an  indictable  ofi'ense,  courts  have  com- 
pelled the  attorney  to  answer  the  affidavit  charging  the  same.  (Evans  v. 
,  2  Wils.  382;  3  Dowl.  &  R.  602.) 

•'  Hawk.  P.  C.  chap.  22,  sec.  10;  Coye's  Case,  Style,  123;  Pernald  v.  Ladd, 
4  N.  H.  370;  Gruggen  v.  White,  4  Taunt.  881. 

=  Ibid. 
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error;'  or  to  bring  a  fictitious  action;'^  or  to  serve  process  on 
one  pursuing  his  business  in  court;'  or  to  refuse  answering 
questions  by  the  court;*  or  to  undertake  to  appear,  and  then 
not  appear;^  or  to  let  an  argument  go  on  to  get  an  opinion 
of  the  court,  after  the  parties  have  privately  agreed.^  In 
cases  of  contempt,  the  specific  offense  charged  should 
be  distinctly  stated,  and  an  opportunity  given  of  answer- 
ing.' 

Language  may  be  contemptuous,  whether  written  or 
spoken ;  and  if  in  the  presence  of  the  court,  notice  is  not  es- 
sential before  punishment;  and  scandalous  and  insulting 
matter  in  a  petition  for  rehearing  is  equivalent  to  the  com- 
mission in  open  court  of  an  act  constituting  a  contempt. 
When  the  language  is  capable  of  explanation,  and  is  ex- 
plained, the  proceedings  must  be  discontinued;  but  where 
it  is  offensive  and  insulting  per  se,  the  disavowal  of  an  in- 
tention to  commit  a  contempt  may  tend  to  excuse,  but  can- 
not justify,  the  act.  For  an  open,  notorious,  and  public  in- 
sult to  a  court,  for  which  an  attorney  contumaciously  refused 
in  any  way  to  atone,  he  was  fined  for  contempt,  and  his  au- 
thority to  practice  revoked.' 

The  publication  by  an  attorney  of  an  article  in  a  news- 
paper criticising  the  rulings  of  the  court  in  a  cause  tried 
and  determined  prior  to  the  publication,  does  not  constitute 
contemptuous  or  violent  behavior,  punishable  as  for  con- 

•  strange,  890. 

^  Cox  V.  Phillips,  Caa.  t.  Hardw.  237;  8  Mod.  109.  An  attorney  who  pro- 
cnres  an  order  of  arrest  on  an  undertaking  with  worthless  sureties  is 
guilty  of  contempt,  which  may  be  punished  by  fine  or  imprisonment. 
(Foley  V.  Stone,  9  N.  Y.  Supp.  194.)) 

3  Andrew,  275;  Strange,  1094. 

■*  Strange,  1197;  Wils.  30.  In  the  trial  of  a  cause,  counsel  may  except  to 
the  rulings  and  orders  of  the  coui't,  but  he  is  bound  to  respect  and  obey 
them.  And  if,  after  the  court  has  ruled  against  a  particular  course  of 
examination  of  a  witness,  counsel"  still  persists  in  the  same  course  of 
examination,  he  may  be  guilty  of  a  contempt.  (State  v.  District  Court, 
(Minn.)  42  N.  W.  Kep.  598.) 

s  Cas.  t.  Hardw.  131;  Com.  Dig.  Attorney,  B.  13, 15. 

« Strange,  420. 

'  In  re  Pollard,  2  Law  R.  P.  C.  106. 

8  In  re  WooUey,  11  Bush,  95;  Ex  parte  Secombe,  19  How.  13;  In  re 
Charlton,  2  Mylne  &  C.  317;   People  v.  Freer,  1  Caiues,  484;  Watson  v. 
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tempt.  If  made  during  the  trial,  it  would  present  a  differ- 
ent question.' 

It  has  also  been  held  a  contempt  of  court  to  alter  the 
name  in  a  sheriff's  warrant/  or  to  sign  a  counsel's  name  to 
a  bill  in  equity  without  his  consent,'  and  to  refuse  to  prove 
the  execution  of  a  deed  to  which  the  attorney  is  a  subscrib- 
ing witness,'*  to  swear  to  an  incredible  story  in  an  affidavit.^ 

But  in  those  cases  where  there  has  been  mere  negligence 
on  the  part  of  the  attorney,  or  where  the  damages  which 
the  injui-ed  party  has  sustained  are  proper  for  a  jury  to  pass 
upon,  or  where  no  fraud  has  been  practiced,  the  court  will 
not  generally  interfere  on  motion,  but  will  leave  the  parties 
to  their  remedy  by  action.''  An  attachment  was  therefore 
refused  against  an  attorney  appearing  without  warrant,  be- 
cause the  defendant,  if  injured  by  such  appearance,  might 
have  his  remedy  by  action;^  so  for  an  attorney  acting  with- 
out being  duly  sworn,  because  he  was  liable  to  a  penalty.* 

Contempt  of  the  jurisdiction  of  the  court,  default  in 
obeying  a  rule  of  court,  or  in  answering  an  affidavit  im- 
puting misconduct,  subject  an  attorney  to  fine  and  attach- 
ment, as  improperly  altering  pleadings,  inserting  scandalous 
matter  in  them,  exercising  extortion,  fraud,  or  malpractice, 
bringing  a  fictitious  action,'  suffering  an  unqualified  per- 

Bank,  5  Rich.  159;  Hirst  v.  IngersoU,  9  Phila.  216.  When  a  party  discov- 
ers at  the  trial  that  the  attorney  conducting  the  case  for  him  is  intoxi- 
cated, he  should  promptly  call  the  attention  of  the  trial  judge  to  that  fact, 
and  the  trial  should  not  be  allowed  to  proceed  under  such  circumstances, 
without  giving  the  party  an  opportunity  to  employ  other  counsel.  And 
the  summary  power  of  the  court  to  punish  the  otfending  attorney  as  for 
contempt  ought  also  to  be  exercised.    (Fitch  v.  Ellison,  15  Colo.  418.) 

'  State  V.  Anderson,  40  Iowa,  207. 

"  1  W.  Black.  2. 

'  Fawcett  v.  Garford,  Trin.  29,  Geo.  III. 

*  Cowp.  845. 

^  In  re  Crossley,  6  Durn.  &!E.  701;  In  r6  Elsam.  3  Barn.  &  C.  597;  5  Dowl. 
&  R.  389. 

'  Ex  parte  Brooks,  1  Bing.  105;  In  re  Jones,  1  Chit.  651;  Barker  v.  But- 
ler, 2  W.  Black.  780;  Anon.  Lofift,  545. 

'  Anon.  Comb.  2;  6  Mod.  16;  5  Mod.  205. 

*  Hounslow  V.  Roberts,  1  Barnes,  18. 

"  Lord  Hard.  Cases,  237;  Williams  v.  Douglas,  5  Beav.  83;  Farrell's 
Case,  Andrew,  278. 
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son  to  use  the  attornej-'s  name  in  legal  proceedings,  yet  in 
such  a  way  as  not  to  subject  him  to  suspension  from  prac- 
tice;^ and  in  a  case  where  an  attorney,  without  any  un- 
worthy motive,  prepared  a  special  case  to  get  the  opinion  of 
the  court  upon  a  will,  and  made  suggestions  which  had  no 
foundation  in  fact,  the  court  considered  him  guilty  of  con- 
tempt.^ 

Where  an  attorney  was  retained  to  defend  an  action,  and 
allowed  judgment  to  go  by  default,  and  afterward  desired 
his  client  not  to  attend  to  endeavor  to  mitigate  the  dam- 
ages, because  the  proceedings  might  be  set  aside  for  irregu- 
larity, when  in  fact  they  could  not,  and  finally  execution 
was  sued  out,  and  the  client  paid  the  sum  claimed  and 
costs — it  was  held  that  the  client's  only  remedy  against  the 
attorney  was  by  action ;'  and  a  court  has  refused  to  proceed 
summarily  against  an  attorney  on  an  affidavit  containing 
a  charge  of  conspiracy,  or  other  indictable  offense,  but  will 
leave  the  party  to  proceed  by  indictment.* 

A  court  has  refused  to  grant  an  attachment  against  an 
attorney  for  bringing,  contrary  to  agreement,  a  writ  of 
error,  where  it  was  shown  that  it  was  not  done  for  delay, 
and  the  attorney  was  led  into  a  mistake.^ 

An  attachment  will  not  be  granted  against  an  attorney 
for  an  error  of  judgment,  nor  for  compromising  an  action 
without  the  consent  of  the  principal,  nor  for  neglecting  to 
enter  an  appearance  for  a  defendant  in  pursuance  of  his 
undertaking,  nor  where  the  undertaking  had  been  written 
by  the  attorney,  but  never  signed,  nor  generally  in  cases 
where  statutory  penalties  are  provided  for  the  client  in  the 

»  Ex  parte  Whatton,  5  Barn.  &  Aid.  824;  Starr  v.  Vanderheyden,  9 
Johns.  Ch.  253,  6  Am.  Dec.  277;  Phelps  v.  Overton,  4  Hayw.  (Tenn.)  292; 
Kose  V.  Mynatt,  7  Yerg.  30;  18  Wend.  586;  6  Paige,  510;  5  Paige,  62. 

*  In  re  Elsam,  3  Barn.  <fe  C.  597.  When  an  attorney  in  an  action  is  in 
contempt  for  the  violation  of  an  injunction  therein,  or  for  any  act  incon- 
sistent with  his  relation  to  the  court,  and  suitors  have  sustained  damage, 
the  remedy  is  by  summary  proceedings,  and  not  by  action.  (Fosters). 
Townshend,  68  N.  Y.  203.) 

'  In  re  Jones,  1  Chit.  651,  186. 

^Short  V.  Pratt,  1  Bing.  102,  Knight  v.  Hall,  1  Bing.  142. 

*  Camden  v.  Edee,  1  H.  Blacli.  21. 
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event  of  the  attorney's  misconduct,  but  the  parties  will  be 
left  to  sue  for  the  penalty/ 

Liability  to  attachment. — An  attorney  not  entering  an  ap- 
pearance in  pursuance  of  his  undertaking  is  liable  to  an 
attachment.^  And  where  money  has  been  wrongfully  de- 
tained by  an  attorney  from  his  client,  and  a  rule  requiring 
him  to  pay  that  money  over  has  been  made  absolute  against 
him,  the  court  will  grant  a  rule  for  an  attachment  absolute 
in  the  first  instance,  he  not  having  complied  with  the  rule.' 
An  attachment  may  be  issued  to  compel  an  attorney  to  de- 
liver up  papers  to  a  client.* 

Where  an  attorney  is  in  contempt  for  disobeying  a  rule, 
the  proper  practice  is  to  move  for  an  attachment,  and  not 
to  apply  to  have  him  stricken  from  the  rolls.'  Demand  to 
deliver  papers  should  be  made  before  applying  for  the  at- 
tachment, and  the  person  making  the  demand  must  be 
authorized  to  do  so,  and  state  that  fact  to  the  attorney.^ 
Personal  service  of  the  attachment  should  be  made.' 

The  attachment. — In  England,  the  attachment  is  regarded 
as  being  in  the  nature  of  a  criminal  process,  directed  to  the 
shei'iff,  commanding  him  to  attach  the  party,  so  that  he 
may  have  him  before  the  king,  or  his  justices  at  Westmin- 
ster, on  a  certain  day,  to  "  answer  of  and  concerning  those 
things  which  shall  thereon  his  majesty's  behalf  be  objected 
against  him."  The  party  being  taken  on  this  writ  either 
remains  in  custody,  or  puts  in  bail  before  the  court  or  judge, 

'  Harrington  v.  Jennings,  Loflft,  1,  188;  Anon.  Lofft,  4.33,  192;  Mould  v. 
Roberts,  4  Dowl.  &  R.  719;  Camden  v.  Edie,  supra;  Hounslow  v.  Roberts, 
1  Barnes,  18;  Matthews  v.  Royle,  6  Moore,  70;  Ex  parte  Flint,  2  Dowl.  <fe 
E.  406. 

^  Reg.  Gen.  Q.  B.  C.  P.  Ex.  H.  T.  16  Vict.  2,  3;  1  El.  &  B.  App.  8;  Jacob 
V.  Magnay,  12  Law  J.  Q.  B.  93;  7  Jur.  326. 

=  Ex  parte  Burgin,  1  Dowl.  N.  S.  292;  Ex  parte  Brightmore,  6  Jur.  15. 

*  Ex  parte  Willand,  11  Com.  B.  544;  See,  where  attachment  has  been  re- 
fused, Reg.  V.  Carttar,  1  Lown.  M.  &  P.  386;  19  Law  J.  Q.  B.  422;  Poole  v. 
Watkins,  4  D.  C.  P.  11;  Ex  parte  Lawrence,  2  Ibid.  230. 

s  Ex  parte  Townley,  3  D.  P.  C.  39;  Ex  parte  Grant,  3  Ibid.  320. 

»  Hickman  v.  Hickman,  8  D.  P.  C.  833. 

'  Anon.  1  Dowl.  &  R.  529;  Short  v.  Smith,  1  Man.  <fe  6. 211;  8  D.  P.  C.  584; 
1  Scott  N.  R.  153;  In  re  Holiday,  9  D.  P.  C.  1021;  5  Jur.  532.  See,  gener- 
ally, Stevenson  v.  Power,  9  Price,  384;  Anon.  10  Jur.  198. 

A.  &  C— 14. 
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for  it  has  been  doubted  whether  he  is  bailable  by  the  sheriff, 
to  answer  interrogatories,  and  to  appear  from  day  to  day 
till  the  court  shall  determine  concerning  the  matters  ob- 
jected against  him. 

A  rule  for  an  attachment  is  the  ordinary  remedy  in  case 
of  non-payment  of  money,  directed  by  the  court  to  be  paid 
over,  and  for  not  delivering  up  papers;'  but  generally  it 
cannot  be  resorted  to  for  mere  error  of  judgment  on  an  at- 
torney's part,  or  for  his  acting  contrary  to  the  client's  in- 
structions, or  for  being  guilty  of  negligence,  as  these  mat- 
ters are  properly  the  subjects  of  action.^  If  a  contempt  be 
committed  by  a  person  present  in  court,  and  it  appear, 
either  from  the  confession  of  the  party  in  his  examination 
upon  oath,  or  by  the  view  or  immediate  observation  of  the 
judges  themselves,  the  court  may  immediately  record  the 
crime  and  commit  the  offender,  and  also  inflict  such  fur- 
ther punishment  as  it  deems  proper.'' 

Practice. — To  invoke  the  summary  remedy  of  attachment, 
the  act  complained  of  must  be  the  personal  act  of  the  attor- 
ney, or  violation  of  his  personal  duty.*  For  disobedience 
to  an  order,  the  motion  for  attachment  should  be  made  in 
the  court  in  which  the  previous  proceeding  took  place,  and 
be  supported  by  proof  of  service  of  the  previous  order,  and 
a  demand  and  refusal  to  perform  the  act  required.  Per- 
sonal service  is  usually  necessary.^  Every  preliminary 
should  have  been  complied  with  to  make  the  right  of  the 
applicant  complete.^      Although  usually  where  an  attach- 

'  Stevenson  v.  Power,  9  Price,  384;  Saxton  v.  Stowell,  11  Paige,  526; 
Anon.  22  Wend.  656;  Gruggeu  v.  White,  4  Taunt.  881;  Stone  v.  Stone, 
Ibid.  601. 

^  Harrington  v.  Jennings,  Lofift,  188;  Anon.  Ibid.  433,  545;  Parker  v. 
Butler,  2  W.  Blaclc.  780;  Evans  v.  Watrous,  2  Port.  205;  Wilson  v.  Ru»s.7 
Sliep.  421;  21  Ala.  647;  10  Serg.  <fe.  R.  368. 

=  2  Hawk.  P.  C.  chap.  22;  sec.  1. 

■*  Poole  V.  Watkins,  4  Dowl.  11;  Ex  parte  Townley,  3  Dowl.  39;  Ex  parte 
Grant,  3  Dowl.  320;  Short  v.  Smith,  1  Man.  &  G.  211. 

»  Poole  V.  Watkins.  supra ;  — ■. —  v.  Barton,  2  Chit.  66. 

'  See,  as  to  practice  in  attachment  in  summary  proceedings,  Mangin  v. 
Cheeney,  1  Hill,  145;  Thomas  v.  Cummins,  1  Yates,  1;  Respub.  v.  Oswald, 
1  Dall.  328;  1  Am.  Dec.  246;  Watts  v.  Robertson,  4  Hem.  &M.  442;  Hol- 
lingworth  v.  Duane,  Wal.  141;   People  v.  Tefft,  3  Cowen,  340;    Morris  v. 
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raent  is  moved  for  non-performance  of  an  order  of  the 
court,  in  all  cases,  except  for  non-payment  of  costs,  it  is  pur- 
suant to  a  rule  to  show  cause;  still,  where  the  attorney  has 
had  full  opportunity  to  show  cause  in  previous  proceed- 
ings, the  rule  for  the  attachment  may  be  absolute  in  the 
first  instance.^  And  so,  Mdien  the  order  disobej^ed  con- 
tained a  clause  authorizing  the  issue  of  an  attachment  in 
case  of  disobedience;^  but  the  courts  do  not  generally  grant 
the  first  rule  in  the  alternative;'  as,  that  the  attorney  do 
the  act  required,  or,  in  default,  why  an  attachment  should 
not  issue.  The  affidavit  on  which  the  motion  for  an  attach- 
ment is  made  should  depose  to  personal  service  of  the 
previous  rule  or  order.* 

When  one  is  arrested  on  an  attachment  for  not  obe3'ing  a 
judge's  order,  he  cannot  purge  his  contempt  or  be  dis- 
charged, unless  his  compliance  with  the  order  be  complete 
and  bona  fide.  So,  where  an  attorney  was  so  arrested,  for 
not  obeying  an  order  directing  him  to  deliver  his  bill  of 
costs,  and  also  an  account  of  all  moneys  received  bj^  him  on 
account  of  his  client,  and  he  prayed  to  be  discharged  out  of 
custody  on  the  delivery  of  a  bill  and  cash  account,  verified 
only  by  his  clerk,  who  swore  that  the  account  gave  credit 
for  all  sums  received,  as  he  was  informed  and  believed,  (no 
affidavit  verifying  the  account  being  made  bj' the  defendant 
himself)  the  court  refused  to  discharge  the  defendant  imme- 
diately out  of  custody;  but  directed  his  bill  of  costs  and 
account  to  be  referred,  with  directions  to  report  on  what 
terms  the  defendant  should  be  discharged."  The  defendant, 
it  was  said,  should  himself  have  sworn  to  the  accuracy  of 


Marcy,  4  Ham.  83;  Matter  of  Ferguson,  6  Cowen,  569;  Ex  parte  Staats,  4 
Cowen,  76;  Ex  parte  Ketchum,  4  Hill,  564;  People  v.  Nevins,  1  Hill,  154; 
Howland  v.  Ralph,  3  Johns.  20. 

'  Chaunt.  v.  Smart,  1  Bos.  &  P.  477;  King  v.  Price,  1  Price,  341;  Stevenson 
■II.  Power,  9  Price,  384;  Ex  parte  Burgin,  1  Dowl.  N.  S.  292;  Ex  parte  Bright- 
more,  6  London  Jurist,  15. 

2  Ex  parte  Grant,  3  Dowl.  P.  C.  320. 

^  Rosooe  V.  Hardman,  5  Dowl.  157. 

*  Anon.  2  Chit.  66. 

5  Reg.  ■i^.  Weston,  8  Jur.  1122. 
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the  accounts,  that  the)'  were  full  and  accurate,  and  that  he 
had  given  credit  for  all  moneys  received. 

§  98.    Contempts  in  the  United  States  Courts. — The 

seventeenth  section  of  the  United  States  Judiciary  Act  of 
1789  provides^  that  all  the  courts  of  the  United  States 
"  shall  have  power  *  *  *  to  punish  by  fine  or  impris- 
onment, at  the  discretion  of  said  courts,  all  contempts  of 
authority  In  any  cause  or  hearing  before  the  same," 

An  Act  of  March  2nd,  1831,  entitled  "An  Act  declaratory 
of  the  law  concerning  contempts  of  court,"  provides  in  its 
first  section  "that  the  power  of  the  several  courts  of  the 
United  States  to  issue  attachments  and  inflict  summary 
punishment  for  contempts  of  court,  shall  not  be  construed 
to  extend  to  any  cases,  except  the  misbehavior  of  any 
person  or  persons  in  the  presence  of  the  said  courts,  or  so 
near  thereto  as  to  obstruct  the  administration  of  justice,  the 
misbehavior  of  any  of  the  officers  of  the  said  courts,  in  their 
official  transactions,  and  the  disobedience  or  resistance,  by 
any  officer  of  the  said  courts,  party,  juror,  witness,  or  any 
other  person  or  persons,  to  any  lawful  writ,  process,  order, 
rule,  decree,  or  command  of  the  said  courts." 

In  Ex  parte  Robinson,^  in  the  Supreme  Court  of  the  United 
States,  Justice  Field,  in  delivering  the  opinion  of  the  court, 
said:  "The  power  to  punish  for  contempts  is  inherent  in  all 
courts;  its  existence  is  essential  to  the  preservation  of  order 
in  judicial  proceedings,  and  to  the  enforcement  of  the  judg- 
ments, orders,  and  writs  of  the  courts,  and  consequently  to 
the  due  administration  of  justice.  The  moment  the  courts 
of  the  United  States  were  called  into  existence  and  invested 
with  jurisdiction  over  any  subject,  they  became  pos- 
sessed of  this  power.  But  the  power  has  been  limited  and 
defined  by  the  Act  of  Congress  of  March  2nd,  1831.  The 
act,  in  terms,  applies  to  all  courts.  Whether  it  can  be  held 
to  limit  the  authority  of  the  Supreme  Court,  which  derives 
its  existence  and  powers  from  the  Constitution,  may  perhaps 

'  1  stats,  at  L.  83.  =  19  Wall.  505. 
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be  a  matter  of  doubt.  But  that  it  applies  to  the  circuit 
and  district  courts,  there  can  be  no  question.  These  courts 
were  created  by  acts  of  Congress.  Their  powers  and  duties 
depend  upon  the  act  calling  them  into  existence,  or  subse- 
quent acts  extending  or  limiting  their  jurisdiction.  The 
Act  of  1831  is  therefore,  to  them,  the  law  specifying  the 
cases  in  which  summar}^  punishment  for  contempts  may  be 
inflicted.  It  limits  the  power  of  these  courts  in  this  respect 
to  three  classes  of  cases.  1st.  Where  there  has  been  misbe- 
havior of  a  person  in  the  presence  of  the  courts,  or  so  near 
thereto  as  to  obstruct  the  administration  of  justice.  2nd. 
Where  there  has  been  misbehavior  of  any  officer  of  the 
courts  in  his  official  transactions.  3rd.  Where  there  has 
been  disobedience  or  resistance  by  any  officer,  party,  juror, 
witness,  or  other  person,  to  any  lawful  writ,  process,  order, 
rule,  decree,  or  command  of  the  courts.  As  thus  seen,  the 
power  of  these  courts,  in  the  punishments  of  contempts,  can 
only  be  exercised  to  insure  order  and  decorum  in  their 
presence,  to  secure  faithfulness  on  tlie  part  of  their  officers 
in  their  official  transactions,  and  to  enforce  obedience  to 
their  lawful  orders,  judgments,  and  processes." 

The  Act  of  1789,  only  authorizing  a  contempt  to  be  pun- 
ished by  fine  or  imprisonment,  an  attempt  on  the  part  of  a 
district  or  circuit  judge  of  the  United  States  to  punish  a 
contempt  by  disbarring  or  suspension,  is  unauthorized  and 
void.  The  enactment  is  a  limitation  upon  the  manner  in 
which  the  power  shall  be  exercised,  and  is  a  negation  of  all 
other  modes  of  punishment;  and  a  judgment  disbarring  an 
attorney,  treated  as  a  punishment  for  a  contempt,  is  unau- 
thorized and  void.^ 

§  99.  Miscellaneous  offenses.  —  Attorneys  have  been 
adjudged  guilty  of  contempt  for  preparing  a  special  case 
having  no  foundation  in  fact,  for  the  purpose  of  getting  the 
opinion  of  the  court  on  such  a  state  of  facts,  and  this  where 
there  was  no  corrupt  or  otherwise  unworthy  motive.^     It  is 

'  Ex  parte  Robinson,  19  Wall.  505. 

^  In  re  Elsam,  5  Dowl.  &  R.  389;  3  Barn.  &  C.  597. 
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a  high  misdemeanor  for  an  attorney  to  compromise  a  crim- 
inal charge,  and  may  subject  the  attorney  to  fine  or  suspen- 
sion, or  both,  as  where  the  attorney  was  instrumental  in 
letting  one  charged  with  forgery  out  of  the  custody  of  the 
officers  of  the  law ;'  the  same  punishment  will  be  inflicted 
in  cases  of  palpable  fraud. ^ 

Where  an  attorney  has  been  suspended  for  a  term  of  years 
by  one  court,  it  is  not  compulsory  on  other  courts  of  co- 
ordinate jurisdiction,  as  in  the  ease  of  striking  from  the  rolls, 
to  suspend  him  ;  but  they  will  look  into  the  affidavits  and 
exercise  their  own  discretion.^  Where  serious  charges  of 
misconduct  are  brought  before  the  court  of  which  he  is  a 
member,  the  court  will  not  permit  any  private  arrange- 
ment of  it  to  be  made  between  the  parties,  but  will  require 
that  such  misconduct  be  fully  explained  to  the  satisfaction 
of  the  court.' 

g  100.  Summary  jurisdiction  under  statutes  in  Eng^- 
laad.— By  the  23  and  24  Vict.,  chap.  127,  sec.  24,  (Act  of 
18(30)  it  was  enacted  that  where  the  name  of  an  attorney  or 
solicitor  should  be  ordered  to  be  struck  off  the  roll  of  at- 
torneys or  solicitors  of  any  court,  on  his  own  application, 
or  on  the  application  of  any  other  person,  the  rule  or  order 
for  that  purpose  should  forthwith,  and  before  being  acted 
upon,  be  produced  to  the  registrar  of  attorneys  and  solici- 
tors, who  was  required  to  enter  a  note  or  minute  of  the  rule 
or  order  in  connection  with  the  name  of  such  attorney  or 
solicitor  on  the  roll  of  attorneys  and  solicitors  kept  by  the 
registrar,  and  to  strike  the  name  off  the  roll,  and  to  mark 
the  irule  or  order  as  having  been  entered. 

By  a  later  statute,  37  and  38  Vict.,  chap.  81,  it  was  enacted 
thit  where  application  is  intended  to  be  made  to  any 
court  for  an  order  or  rule  to  strike  the  name  of  any  attor- 

'  Rex  V.  Vaughan,  I  Wils.  221. 

^  In  re  Blake,  3  El.  &  E.  34;  6  Jur.  N.  S.  1242;  2  L.  T.  N.  S  429;  30  Law 
J.  Q.  B.  32. 
^  In  re  De  Medina,  10  Week.  R.  627;  6  L.  T.  N.  S.  586. 
■•  Anon.  9  L.  T.  N.  S.  299. 
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ney  or  solicitor  (not  being  the  attornej''  or  solicitor  making 
the  application)  off  the  roll,  or  for  an  order  or  rule  to  com- 
pel him  to  answer  the  matters  of  an  affidavit,  notice  in 
writing  must  be  given  to  the  registrar  of  such  intended  ap- 
plication fourteen  clear  days  at  the  least  before  such  appli- 
cation is  made.  Copies  of  all  affidavits  intended  to  be  used 
in  support  of  such  application  shall  be  delivered  to  the 
registrar  with  the  notice. 

The  court  shall  not  entertain  any  such  application,  ex- 
cept upon  production  of  an  affidavit  proving  that  the  no- 
tice required  by  this  act  has  been  duly  given,  and  that 
copies  of  all  such  affidavits  have  been  duly  delivered  to  the 
registrar.  The  registrar  may  appear  by  counsel  upon  the 
hearing  of  any  such  application,  and  upon  any  other  pro- 
ceedings arising  out  of  or  in  reference  to  the  application, 
and  may  apply  to  the  court  to  make  absolute  any  rule  nisi 
which  may  have  been  granted  by  the  court  in  the  matter 
of  such  application ;  or  to  make  an  order  that  the  name  of 
the  attorney  or  solicitor  be  struck  off  the  rolls,  or,  as  the 
case  may  be,  to  order  him  to  answer  the  matters  of  the 
affidavit,  or  such  other  order  as  to  the  court  may  seem  fit; 
and  the  court  may  order  the  costs,  charges,  and  expenses 
of  the  registrar,  of  or  relating  to  any  of  the  said  matters,  to 
be  paid  by  the  attorney  or  solicitor  against  whom  the  ap- 
plication is  made,  or  was  intended  to  be  made,  or  by  the 
person  by  or  on  whose  behalf  the  application  is  made,  or 
was  intended  to  be  made,  or  partly  by  one  and  partly  by 
the  other  of  them.^ 

The  name  of  every  person  struck  off  the  roll  of  attornej-^s 
of  the  superior  courts  shall,  upon  production  of  an  office 
copy  of  the  rule  or  order,  and  an  affidavit  of  the  identity 
of  the  person  named,  to  the  proper  officer  of  any  other 
court  of  which  such  person  is  an  attorney  or  solicitor,  be 
struck  off  the  roll  of  such  other  court,  and  the  same  pro- 
visions are  made,  mutatis  mutandis,  in  case  of  restoration  to 
the  roll' 

'  37  and  38  Viot.  chap.  68,  sees.  8,  9,  10. 
2  23  and  24  Vict.  chap.  127,  sees.  34,  35. 
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Every  person  who  acts  as  an  attorney  or  solicitor  contrary 
to  the  enactments  of  the  statutes,  or  who,  in  his  own  name, 
or  in  the  name  of  any  other  person,  acts  without  being 
qualified,  is  guilty  of  a  contempt  of  court,  and  may  be  pun- 
ished accordingly, and  shall  be  iucapableof  maintaining  any 
action  or  suit  for  any  fee  or  reward  for  or  in  respect  of  any- 
thing done,  or  any  disbursement  made,  by  him  in  the  course 
of  so  acting,  and  shall,  in  addition  to  any  other  penalty  or 
forfeiture,  and  to  any  disability  to  which  he  may  be  sub- 
ject, forfeit  and  pay  for  every  such  ofifense  the  sum  of  fifty 
pounds,  to  be  recovered  with  full  costs  of  suit,  by  action 
brought  with  the  sanction  of  the  attorney -general,  in 
the  name  of  the  incorporated  law  society,  in  any  of  the 
superior  courts  of  law  at  Westminster  or  in  any  county 
court,' 

§  101.  Removal  and  suspension  in  Alabama. — Refer- 
ence will  now  be  made  to  a  few  of  the  statutory  provisions 
in  the  United  States,  and  merely  by  way  of  illustration. 
An  attorney  must  be  removed  for  the  following  causes  by 
the  courts  of  Alabama:  Upon  his  being  convicted  of  a  felony 
other  than  manslaughter,  or  misdemeanor  involving  moral 
turpitude,  in  either  of  which  cases  the  record  of  his  convic- 
tion is  conclusive  evidence.  When  any  judgment  is  ren- 
dered against  him  for  money  collected  by  him  as  an  attor- 
ney, upon  which  judgment  an  execution  has  issued,  and 
been  returned  no  property ;  in  which  case  the  record  of  the 
judgment  and  execution  is  conclusive  evidence.  The  attor- 
ney may  be  removed  or  suspended  upon  its  being  shown  to 
the  satisfaction  of  the  court  that  he  has  been  guilty  of  any 
deceit  or  willful  misconduct  in  his  profession;  for  a  willful 
disobedience  or  violation  of  the  order  of  a  court  requiring 
him  to  do  or  forbear  an  act  connected  with  or  in  the  course 
of  his  profession. 

The  proceedings  to  remove  or  suspend  an  attorney  may 
be  taken  by  the  court  of  its  own  motion,  or  upon  the  mo- 

'  23  and  24  Vict.  chap.  127,  sec.  36,  and  see  In  re  Savage,  Law  E.  15  Ch. 
Div.  557. 
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tion  of  any  third  party.  And  the  Alabama  State  Bar 
Association  has  authority  to  institute  and  prosecute,  in  its 
own  name,  the  proceedings  for  the  removal  or  suspension 
of  an  attorney.  The  accusation  must  be  in  writing,  and 
when  the  proceeding  is  taken  by  the  court  it  may  be  drawn 
up  by  the  solicitor  or  the  clerk,  under  the  direction  of  the 
court.  If  the  proceedings  are  upon  the  information  of 
another,  the  accusation  must  be  verified  by  the  oath  of  the 
person  making  it,  or  some  other  person,  and  presented  to 
the  court.  The  court  must  then,  if  of  opinion  that  the 
accusation  would,  if  true,  be  grounds  of  removal  or  suspen- 
sion, make  an  order  requiring  the  accused  to  appear  and 
answer  the  same  at  a  specified  da}',  and  must  cause  a  copy 
of  the  order  and  accusation  to  be  served  on  the  accused, 
within  a  prescribed  time,  before  the  day  appointed  in  the 
order.  The  accused  must  appear  at  the  time  appointed, 
and  answer  the  accusation,  unless  for  sufficient  cause  the 
court  assign  anotlier  day;  and  if  he  do  not  appear,  the 
court  may  proceed  and  determine  the  accusation  in  his  ab- 
sence. The  accused  may  answer,  either  by  objecting  to  the 
sufficiency  of  the  accusation  or  by  denying  its  truth,  either 
of  which  must  be  entered  on  the  minutes.  If  the  objection 
to  the  sufficiency  of  the  accusation  be  not  sustained,  the 
accused  must  answer  it  forthwith.  If  he  plead  guilt}'  or 
refuse  to  answer  the  accusation,  the  court  must  proceed  to 
judgment  of  removal  or  suspension.  If  he  deny  the  accu- 
sation, the  court  must  immediately,  or  at  such  time  as  it 
may  appoint,  proceed  to  try  the  same,  the  accused  having 
a  right  to  demand  a  trial  by  jury.  A  judgment  of  acquit- 
tal is  final;  but  from  a  judgment  of  removal  or  suspension 
the  accused  may  appeal  to  the  supreme  court  at  any  time 
within  thirty  days  after  judgment. 

The  proceedings,  when  instituted  by  the  court  of  its  own 
motion,  are  conducted  in  the  name  of  the  State,  the  solic- 
itor appearing  to  sustain  the  accusation,  and  when  on  the 
information  of  another  in  the  name  of  the  State,  on  the  in- 
formation of  such  person.  Either  party  has  a  right  to  sub- 
poenas and  other  process  to  compel  the  attendance  of  wit- 
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nesses ;  and  testimony  may  be  taken  by  deposition  as  in 
actions  at  law;  and  the  court  may,  in  its  discretion,  require 
the  informant  to  give  security  for  costs,  and  failing  to  do  so 
within  the  time  prescribed,  the  proceedings  must  be  dis- 
missed at  the  costs  of  the  informant. 

Upon  the  death  of  the  informant,  if  there  be  but  one,  the 
proceedings  abate,  unless  some  other  person  is  substituted 
in  his  place,  which  may  be  done  on  application  to  the  court. 
If  there  is  more  than  one  informant,  the  proceedings  con- 
tinue on  the  information  of  the  survivors.' 

g  102.  In  Arkansas. — Any  attorney  guilty  of  any  fel- 
ony or  infamous  crime,  or  improperly  retaining  his  client's 
money,  or  for  any  malpractice,  deceit,  or  misdemeanor  in 
his  professional  capacity,  or  shall  be  an  habitual  drunkard, 
or  shall  be  guilty  of  any  ungentlemanly  conduct  in  the 
practice  of  his  profession,  may  be  removed  or  suspended 
from  practice  upon  charges  exhibited  against  him,  and  pro- 
ceedings thereon  had.  The  charges  must  be  exhibited  in 
the  county  in  which  the  offense  is  committed,  or  in  which 
the  accused  resides.  The  court  fixes  a  time  of  hearing,  al- 
lowing a  reasonable  time  to  notify  the  accused;  citations 
are  served  upon  him,  and  a  copy  of  the  charges.  If  he  re- 
fuse or  fail  to  appear,  his  appearance  may  be  compelled  by 
attachment,  or  the  court  may  proceed  ex  parte.  If  the 
charges  allege  a  conviction  for  an  indictable  offense,  the 
court,  on  the  production  of  the  record  of  conviction,  re- 
moves the  person  so  convicted,  or  suspends  him  from  prac- 
tice for  a  limited  time,  according  to  the  nature  of  the 
offense,  and  without  further  trial.  Upon  other  charges,  tlie 
court  has  power  onl}^  to  suspend  the  accused  from  practice 
until  the  facts  shall  be  ascertained.  If  the  charges  be  for 
an  indictable  offense,  and  no  indictment  be  found,  or,  be- 
ing found,  shall  not  be  prosecuted  to  trial  within  six  months, 
the  suspensiou  shall  be  discontinued,  unless  the  delay  be 
produced  by  the  absence  or  the  procurement  of  the  accused, 

'  Rev.  Code;  Alabama,  1887,  ,seos.  869-884;  and  see  Thomas  v.  State,  58 
Ala.  365. 
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when   the   suspension   may   continue  until   the   final  de- 
cision/ 

If  any  attorney,  receiving  money  for  his  client,  shall  refuse 
or  fail  to  pay  the  same  over  on  demand,  such  attorney  may  be 
proceeded  against  in  a  summary  way,  on  motion  before  the 
circuit  court,  either  in  the  county  in  which  he  may  reside, 
or  in  the  county  in  which  he  received  the  money,  and  the 
court  shall  render  judgment  against  him  for  the  amount  of 
money  received  by  such  attorney  for  the  use  of  his  client, 
with  costs,  and  he  shall  be  further  dealt  with  as  the  court 
may  deem  just  under  the  provisions  of  this  act.^  An  attor- 
ney cannot  be  held  liable  for  money  collected  by  him  as 
such,  unless  a  demand  be  made,  and  he  refuses  to  pay  over 
or  remit,  according  to  his  client's  instructions.  His  liability 
depends  upon  the  principle  of  agency,  and  he  holds  money, 
when  collected,  as  bailee.' 

The  record  of  conviction  or  acquittal  of  any  indictable 
offense  shall,  in  all  cases,  be  conclusive  evidence  of  the  facts, 
and  the  court  shall  proceed  thereon  accordingly.  When  the 
matter  charged  is  not  indictable,  the  trial  of  the  facts 
alleged  shall  be  had  in  the  court  in  which  the  charges  are 
pending ;  which  trial  shall  be  by  jury,  or  if  the  accused  fails 
to  appear,  or,  appearing,  does  not  require  a  jury,  then  by 
the  court.  In  all  cases  of  conviction,  the  court  must  pro- 
nounce judgment  of  removal  or  suspension,  according  to 
the  facts  found.  All  charges  must  be  verified  by  affi- 
davit, and  prosecuted  by  the  prosecuting  attorney  of  the 
circuit  in  which  the  charges  are  pending.  On  trial,  the 
accused  may  except  to  any  decision  of  the  court,  and  may 
prosecute  an  appeal  to  the  supreme  court,  or  a  writ  of  error, 
in  all  respects  as  in  actions  at  law.  Every  judgment  of  re- 
moval or  suspension  so  made  operates,  while  it  continues  in 
force,  as  a  removal  or  suspension  from  practice  in  all  the 


'  Ark.  Digest,  1874,  sees.  439-501.  Also  Ark.  Dig.  1884,  sees.  414,  et  seq.; 
Beene  v.  State,  22  Ark.  149. 

^  Ark.  Dig.  1874,  see.  492,  sec.  3644,  et  seq. 

'  Cases  cited  supra;  Taylor  v.  Spears,  6  Ark.  381.  Compare  Jett  v. 
Hempstead,  25  Ark.  462;  Whiteliead  v.  Wells,  29  Ark.  99. 
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courts  of  the  State ;  convictions  in  other  States  have  the 
same  effect  as  though  had  in  the  State  upon  a  production  of 
a  copy  of  the  record.^ 

§  103.  California. — The  causes  of  suspension  and  re- 
moval of  attorney's  and  counsellors  in  California,  and  the 
practice  therein,  are  much  the  same  as  those  of  which  an 
abstract  has  already  been  given  above  in  the  Alabama 
statute.  The  latter  statute  was  virtually  followed  in  the 
California  code.  In  California,  there  are  the  additional 
causes  of  suspension  or  removal  of  "violation  of  the  oath 
taken  by  him,  or  of  his  duties  as  such  attorney  and  coun- 
sellor," and  "corruptly  and  without  authority  appearing  as 
attorney  for  a  party  to  an  action  or  proceeding,"  and  "lend- 
ing his  name  to  be  used  as  attorney  and  counsellor,  by 
another  person  who  is  not  an  attorney  and  counsellor." 

In  all  cases  where  an  attorney  is  removed  or  suspended 
by  a  superior  court,  the  judgment  or  order  of  removal  or 
suspension  may  be  reviewed  on  appeal  by  the  supreme 
court.^ 

§  104.  New  York. — -An  attorney  or  counsellor  who  is 
guilty  of  any  deceit,  malpractice,  crime,  or  misdismeanor, 
may  be  suspended  from  practice  or  removed  from  office,  by 
the  supreme  court,  at  a  general  term  thereof.  An  attorney 
or  counsellor  who  shall  be  convicted  of  a  felony,  shall,  upon 
such  conviction,  cease  to  be  an  attornej'  and  counsellor,  or 
to  be  competent  to  practice  law  as  such ;  and  there  may  be 


'  Ark.  Dig.  1874,  sees.  502-509. 

^  Code  Civil  Procedure  Cal.  See  see.  287;  sees.  288-299;  1  Cal.  143;  1  Cal. 
190;  20  Cal.  427.  If  the  facts  alleged  in  an  accusation  for  disbarring  an 
attorney  show  misconduct  on  his  part  sufficient  to  put  him  upon  his 
trial,  a  demurrer  to  the  accusation  will  not  be  sustained  upon  the  ground 
that  the  facts  are  set  out  in  narrative  form,  without  allegations  connect- 
ing them  with  one  or  the  other  general  charges  of  misconduct.  (Re 
Lowenthal,  78  Cal.  427.)  An  appeal  from  a  judgment  of  a  justice's  court 
convicting  an  attornpy  of  embezzlement,  operates  to  suspend  the  judg- 
ment, and  proceedings  based  thereon  to  disbar  the  attorney,  instituted 
pending  the  appeal,  are  premature,  and  should  be  dismissed.  (People  v. 
Treadwell,  6B  Cal.  400.) 
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presented  to  the  general  term  of  the  supreme  court  a  certi- 
fied or  exemplified  copy  of  the  judgment  of  such  convic- 
tion, and  thereupon  the  name  of  the  person  so  convicted 
shall,  by  order  of  the  court,  be  stricken  from  the  roll  of 
attorneys.  Upon  a  reversal  of  such  conviction,  or  pardon 
by  the  president  of  the  United  States  or  governor  of  the 
State,  the  general  term  may  vacate  or  modify  such  order  of 
debarment.  A  copy  of  the  charges  against  him  must  be 
delivered  to  him,  and  he  must  be  allowed  an  opportunity 
of  being  heard  in  his  defense.  The  suspension  or  removal 
by  the  supreme  court  operates  as  a  suspension  or  removal 
in  every  court  in  the  State.  An  attorney  or  counsellor  who 
is  guilty  of  any  deceit  or  collusion,  or  consents  to  any  with 
intent  to  deceive  the  court  or  a  party,  forfeits  to  the  party 
injured  by  his  deceit  or  collusion  treble  damages.  He  is 
also  guilty  of  a  misdemeanor.  If  he  willfully  delays  his 
client's  cause  with  a  view  to  his  own  gain,  or  willfully  re- 
ceives money  or  an  allowance  for  or  on  account  of  money 
which  he  has  not  laid  out  or  become  answerable  for,  he 
forfeits  to  the  party  injured  treble  damages.  If  he  know- 
ingly permits  a  person,  not  being  his  general  law  partner, 
or  a  clerk  in  his  office,  to  sue  out  a  mandate  or  to  prosecute 
or  defend  an  action  in  his  name,  he,  and  the  person  who  so 
uses  his  name,  each  forfeits  to  the  party  against  whom  the 
mandate  has  been  sued  out,  or  the  action  prosecuted  or  de- 
fended, the  sum  of  fifty  dollars,  to  be  recovered  in  an  ac- 
tion.^ 

An  attorney  or  counsellor  shall  not,  directly  or  indi- 
rectly, buy,  or  be  in  any  manner  interested  in  buying,  a 
bond,  promissory  note,  bill  of  exchange,  book  debt,  or  other 
thing  in  action,  with  the  intent  and  for  the  purpose  of 
bringing  an  action  thereon.  He  shall  not  by  himself, 
or  by  or  in  the  name  of  another  person,  either  before  or 
after  action  brought,  promise  or  give,  or  procure  to  be 
promised  or  given,  a  valuable  consideration  to  any  person 
as  an  inducement  to  placing,  or  in  consideration  of  having 

'  Bliss'  N.  Y.  Code  Civil  Procedure,  1890,  sees.  67-72. 
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placed,  in  his  hands,  or  in  the  hands  of  another  person,  a 
demand  of  any  kind  for  the  purpose  of  bringing  an  action 
thereon.  A  violation  of  these  provisions  is  a  misdemeanor, 
punishable  accordingly,  and  by  removal  from  office  by  the 
supreme  court. 

But  the)'  do  not  prohibit  the  receipt  of  a  bond,  promis- 
sory note,  bill  of  exchange,  book  debt,  or  other  thing  in 
action  in  payment  for  property  sold, or  for  services  actually 
rendered,  or  for  a  debt  antecedently  contracted,  or  from 
buying  or  receiving  a  bill  of  exchange,  draft,  or  other  thing 
in  action,  for  the  purpose  of  remittance,  and  without  intent 
to  violate  these  provisions.' 

§  105.  Pennsylvania. — If  any  attorney  at  law  shall 
misbehave  himself  in  his  office  of  attorney,  he  shall  be 
liable  to  suspension,  removal  from  ofSce,  or  to  such  other 
penalties  as  have  hitherto  been  allowed  in  such  cases  by 
the  laws  of  the  Commonwealth.  If  he  shall  retain  money 
belonging  to  his  client  after  demand  made  by  the  client  for 
the  payment  thereof,  it  shall  be  the  duty  of  the  court  to 
cause  the  name  of  such  attorney  to  be  stricken  from  the 
record  of  the  attorneys,  and  to  prevent  him  from  prosecut- 
ing longer  in  the  court.^ 

The  several  courts  have  power  to  make  rules  upon  at- 
torneys for  tlie  payment  of  money,  and  the  delivery  of 
deeds  and  other  papers  in  their  hands  belonging  to  their 

'  Bliss'  N.  Y.  Code  Civ.  Proc.  sees.  73-76.  See  Story  v.  Satterlee,  13 
Daly,  169;  Moses  v.  MoDivitt,  88  N.  Y.  62;  Browning  v.  Martin,  100  N.  Y. 
144;   Fowler  v.  Callan,  102  N.  Y.  395;  Fay  w.  Hebbard,  42Hun.  490. 

2  1  Brightly'a  Pardon's  Dig.  Pa.  p.  100.    See,  also,  id.  (1883),  p.  129. 

An  attorney  cannot  be  punished  by  suspension  from  his  professional 
functions,  for  his  contempt  of  process  of  the  law,  in  neglecting  to  obey  a 
subposna.  (Commonwealth  v.  Newton,  1  Gr.  453.)  And  an  act,  though 
highly  discreditable,  if  not  infamous,  and  unconnected  with  an  attor- 
ney's duties,  will  not  give  the  court  jurisdiction  to  strike  him  from  the 
roll;  but  an  attempt  to  make  an  opposing  attorney  drunk,  so  as  to  obtain 
an  advantage  of  him  in  the  trial  of  a  cause,  is  good  ground  for  so  doing. 
(Dickens'  Case,  67  Pa.  169;  5  Am.  Rep.  420.) 

Where  an  attorney  has  been  removed  for  official  misconduct,  the  su- 
preme court  seems  to  have  no  power  to  supervise  the  pVoceedings.  (Mc- 
Laughlin's Case,  5  W.  <fe  S.  272.) 


§  105 
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clients,  and  in  every  such  case  to  enforce  obedience  to  such 
rules  by  attachment.^ 

'  Brigbtly's  Purdon's  Digest,  p.  100.  An  attorney  who  has  collec-ted 
money  for  his  client  has,  however,  a  right  to  deduct  his  fees  from  the 
amount  in  his  hands.  If  a  rule  be  talieu  on  him  to  pay  over  the  money, 
the  court  will  compel  immediate  justice,  or  inflict  summary  punish- 
menton  the  attorney  if  the  sum  retained  be  such  as  to  show  afraudulent 
intent;  and  in  such  case  he  forfeits  all  claim  to  compensation.  But  if  the 
answer  to  the  rule  satisfy  the  court  that  it  was  held  back  in  good  faith, 
and  believed  by  the  attorney  not  to  be  more  than  an  honest  compensation, 
the  rule  will  be  discharged,  and  the  client  remitted  to  his  action.  (Bals- 
baugh  V.  Frazer,  19  Pa.  99;  In  re  Kennedy,  120  Pa.  St.  497.)  He  has  no 
lien,  however,  upon  a  fund  in  court,  even  as  against  his  client.  (Dubois' 
Appeal,  38  Pa.  231;  80  Am.  Dec.  478.) 

Disbarring — Nature  of  proceeding. — In  Texas,  a  proceeding  against  an 
attorney  at  law,  charging  him  with  fraudulent  or  dishonorable  conduct, 
and  having  for  its  object  the  disbarment  of  the  attorney,  is  not  a  civil, 
but  a  criminal  or  qua'si-criminal  case,  termed  in  the  statute  a  "  prosecu- 
tion." (State  V.  Tunstall,  51  Tex.  81.  See,  also,  Thomas  v.  State,  58 
Ala.  365.) 

In  proceedings  under  the  Indiana  statute  (2  Rev.  Stat.  p.  308,  sec.  780), 
to  remove  or  suspend  an  attorney  from  practice,  pleadings  are  required, 
but  it  is  otherwise  in  an  application  for  admission  or  readmission.  The 
latter  is  not  a  civil  action,  requiring  adversary  pleadings,  but  is  merely 
an  application  by  motion,  which  may  be  made  even  orally,  and  sustained 
or  opposed  by  evidence,  without  written  pleadings,  and  no  available 
error  can  be  assigned  on  the  rulings  of  the  court  on  the  papers  in  the 
case.     (En  parte  Wall,  78  Ind.  95.) 

Under  the  Missouri  statute,  the  alternative  judgment  of  suspension 
should  be  rendered  only  where  mitigating  circumstances  are  shown,  oth- 
erwise the  only  proper  judgment  is  that  of  removal.  (In  re  Buchanan, 
28  Mo.  App.  230:  and  see  In  re  Stephens,  84  Cal.  77.) 

Under  the  Kentucky  statute  (Gen.  Stat.  Ky.  ch.  5,  sec.  10),  an  attorney 
may  be  suspended  for  wrongfully  refusing  to  pay  over  money  on  de- 
mand, collected  for  his  client,  and  the  prosecution  may  be  in  the  name  of 
the  client,  although  the  statute  provides  that  the  attorney  for  the  com- 
monwealth should  attend  to  the  proceedings.  (Wilson  v.  Popham  (Ky.) 
15  S.  W.  Rep.  859.) 
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CHAPTER   V. 

PRIVILEGES    OF    ATTORNEYS    AS    OFFICERS    OF    THE    COURT 

EXEMPTIONS. 

I  106.    Privilege  in  general. 

J  107.    Privilege  from  arrest. 

'i  108.    Privilege  as  to  suing  and  being  sued. 

J  108a.  Privilege  as  regards  exaniinatiou  of  record. 

J  109.    Waiver  of  privilege. 

J  110.    Privilege  of  counsel  in  argument. 

§  111.    Under  control  of  the  court. 

§  112.    Argument  to  be  confined  to  the  evidence. 

(i  U.S.    Comments  on  persons  and  their  actions. 

'i  113a.  Comments  on  omission  of  accused  to  testify. 

'i  114.    Argument  on  the  lavir. 

§  114a.  Objection  to  remarks  of  counsel,  reversal. 

'i  11.5.    Limiting  time  of  argument. 

J  116.    Responsibility  of  counsel  in  argument. 

§  117.    Publication  of  argument. 

g  106.  Privilege  in  general. — Attorneys  properly  ad- 
mitted and  enrolled  are  entitled  to  prosecute  and  defend  all 
actions  and  suits  at  law  and  in  equity,  to  prepare  pleadings 
and  other  proceedings  connected  therewith,  and  generally 
to  transact  all  that  comes  within  the  scope  of  their  employ- 
ment. They  may  usually  practice  in  all  inferior  courts, 
unless  the  number  of  practitioners  is  limited  in  some  way.' 
If  an  attorney  is  restrained  or  prevented  from  practicing 
where  he  has  a  legal  right  to  practice,  and  without  good 
cause,  an  action  on  the  case  may  lie  for  the  injury,  and  it  is 
said,  mandamus  also,  to  swear  the  attorney  into  an  inferior 
court.^ 

Regularly  admitted  and  practicing  attorney's  were  for- 

'  Davey's  Case,  March,  141,  pi.  214;   Hasting's  Case,  1  Mod.  23;   2  Keb. 
477,  pi.  10;  Oilman  v.  Wright,  1  Sid.  410. 
^  King  V.  Sheriff,  2  Show.  154;  1  Sid.  410. 
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merly  supposed  to  be  alwa3's  present  in  court,  and  on  that 
account  have  had  various  special  privileges,  some  of  which 
they  still  retain.  These  privileges  concern  chiefly  the  priv- 
ilege from  arrest,  the  privileges  as  to  suing  and  being  sued, 
exemptions  from  various  civil  duties,  and  the  privilege  of 
counsel  in  argument  as  to  words  spoken.  These  privileges, 
however,  are  not  allowed  so  much  for  the  benefit  of  the  at- 
torney as  for  the  protection  of  the  client,  whose  rights  might 
be  jeopardized  did  the  privileges  not  exist.^  Thus,  in  Eng- 
land, when  an  attorney  was  plaintiff,  he  was  formerljr 
allowed  in  all  personal  actions  to  sue  in  his  own  court  by 
attachment  of  privilege,  and  to  lay  and  retain  the  venue 
in  Middlesex,  no  matter  where  the  defendant  resided;  and 
when  defendant  he  cannot  in  general  be  arrested,  but  must 
be  sued  also  in  his  own  court,  by  bill.  This  is  to  prevent 
the  injury  that  might  otherwise  result  to  the  business  of 
clients  by  the  absence  of  attorneys,  while  going  to  other 
localities  and  attending  other  courts.^ 

The  privileges  of  attorneys,  as  officers  of  the  superior 
courts  of  Westminster,  are  very  ancient,  and  were  upheld 
for  the  sake  of  justice  and  for  the  benefit  of  the  people  of 
England.  They  were  regarded,  too,  as  the  immemorial 
privileges  of  the  court  and  the  suitors,  and  not  merely  of  the 
attorney,  or  of  any  particular  client  even.  They  only 
required  that  the  attorney  should  be  on  the  roll  and  quali- 
fied to  practice,  and  seem  to  have  belonged  to  an  attornej'- 
in  every  court  in  which  he  might  be  admitted  and  enrolled.' 
But  the  privileges  do  not  attach  in  the  case  of  proceedings 
by  the  executor  or  personal  representative  of  the  attorney.^ 

'  How  V.  Wooley,  1  Vent.  1;  2  Wils.  44;  4  Burr.  2113;  Doug.  381;  Gerrard's 
Case,  2  W.  Black.  1125;  2  Ves.  201. 

^  Doug.  313;  2  Chit.  63;  9  Price,  16. 

'  Welles  V.  Trahern,  Willes,  240;  Anderson's  Case,  1  Lev.  249;  Butt's  Case, 
1  Roll.  Abr.  489;  Gerrard's  Case,  2  W.  Black,  112.5;  Gardner  v.  Jessop,  2 
Wils.  44;  Mayor  v.  Berry,  4  Burr.  2116;  Prior  v.  Moore,  2  Maule  &  S.  605; 
Skirrow  v.  Tagg,  5  Maule  &  S.  28;  9  Johns.  216;  1  Wm.  IV,  chap.  70,  aeo. 
10;  Elkinsii.  Harding,  1  Cromp.  &  J.  354;  Walker  v.  Rushberry,  9  Price, 
16;  Bowyer  v.  Hoskius,  1  Younge  &  J.  199. 

■*  Bishop  V.  Marsh,  8  Scott,  128;  Scott  v.  Van  Alstyue,  9  Johns.  216. 

A.  &  C— 15. 
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The  privileges  have  been  held  to  avail  even  against  an 
immemorial  local  custom,  a  charter  from  the  crown,  or 
the  general  words  of  a  statute,  on  the  ground  that  they 
are  the  law  of  the  courts  in  which  they  prevail,  and 
therefore  of  sufficient  force  to  control  the  operation  of  the 
common  law  itself,  immemorial  custom,  or  general  act  of 
Parliament/ 

The  privileges  cease  when  the  reasons  upon  which  they 
are  founded  cease,  as  if  an  attorney  has  retired  from  prac- 
tice, or  has  been  out  of  practice  for  a  certain  period.  The 
attorney  must  be  a  practicing  attorney  to  be  entitled;  for 
the  presumption  is,  that  the  attorney  is  in  court  doing  his 
duty.' 

As  in  England  the  attorneys  of  each  court  are  supposed 
to  be  always  present,  attending  the  court  on  behalf  of  their 
clients,^  their  official  duties  in  court  are  deemed  to  exempt 
them  from  filling  many  offices,  such  as  mayor,  alderman, 
;  sheriff,  bailiff,  overseer  of  the  poor,  rate  collector,  etc.,*  and 
they  are  also  exempt  from  impressment,^  enlistment,'  or 
being  sworn  in  as  tithing-men,  constables,'  or  jurors.  But 
it  appears  as  to  offices  which  may  be  performed  by  deputy, 
no  such  privilege  is  allowed.'     In  Pennsylvania,  an  attor- 

'  Prouse's  Case,  Croke  Car.  .S89;  Stevens'  Case,  T.  Rayru.  180;  Stone's 
Case,  1  Vent.  16-29;  Lodge's  Case,  2  Lev.  156,  pi.  190;  1  Roll.  Abr.  489;  Arni- 
ington's  Case,  Palmer,  403;  Jolitfe  v.  Langston,  Ld.  Raym.  342;  Kaye  v. 
I>enew,  7  Term  Rep.  671.  But  a  privilege  aocruins  pendente  lite  does  not 
avail;  and  it  is  usual  on  the  re-admission  of  attorneys  to  provide  that 
they  shall  not  take  advantage  of  their  privileges  in  any  pending  pro- 
•  ceedings.    (Moody's  Case,  Barnes,  42.) 

^  Maynard's  Case,  2  Wils.  232;  Anon.  1  Dowl.  208;  2  Johns.  Cas.  102; 
Coleman,  1.33;  Ogdeu  v.  Hughes,  2  South.  718;  Brooks  v.  Bryant,  7  Term 
Rep.  25.  See  Skirrow  V.  Tagg,  5  Maule  &  S.  281;  Prior  v.  Moore,  2  Maule 
&  S.  605;  Colt  V.  Gregory,  3  Cowen,  22. 

'  Walker  v.  Rushberry,  9  Price,  27. 

■•  Mayor  v.  Berry,  1  W.  Black.  636;  4  Burr.  2109;  Richmond's  Case,  1 
Barnes,  29;  Respublica  v.  Fisher,  1  Yeates,  350. 

5  Venable's  Case,  Cro.  Car.  11. 

'  Evingdon's  Case,  2  Strange,  1143;  Heaton's  Case,  2  Barnes,  .33.  In  New 
York,  attorneys  are  not  privileged  from  serving  in  the  militia.  (In  re 
Blias,  9  Johns.  347.) 

'  Prouse's  Case,  Cro.  Car.  389;  Cower's  Case,  Noy,  112;  5  and  6  Vict, 
chap.  109,  sec.  6. 

»  Gerard's  Case,  2  W.  Black.  1125.    See  Stone's  Case,  1  Lev.  265. 
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ney  has  been  considered  exempt  from  serving  as  overseer 
of  the  poor,  supervisor  of  the  public  roads,  and  constable, 
but  not  from  militia  duty/ 

Attorneys,  though  retired  from  practice,  are  held  in 
Massachusetts  to  be  exempt  from  serving  as  jurors.^ 

§  107.  Privilege  from  arrest. — It  was  an  ancient 
privilege  of  attorneys  to  be  exempt  from  arrest  on  mesne 
process,  or  being  held  to  bail,  because — attorney's  being 
obliged  to  attend  officially,  and,  as  the  law  presumed,  con- 
tinually, upon  the  courts — they  were  always  amenable  to 
their  own  courts,  and  could  not  be  drawn  away  to  attend 
others.'  But  the  statute  (1  and  2  A'ict.,  chap  110)  gave  an 
unqualified  power  of  arrest  on  a  judge's  order  in  case  of 
parties  about  to  go  abroad.  This  destroj'ed  the  privilege 
of  an  attorney  from  arrest  under  such  circumstances.* 

Nor  do  these  privileges  of  an  attorney  extend  to  cases  of 
indictments,  informations,  or  suits  on  behalf  of  the  crown ; 
for  it  is  said  that  it  would  be  unreasonable  that  the  court 
should  allow  protection  to  those  who  offend  against  the 
peace  of  the  community  and  the  interest  of  the  govern- 
ment.^ 

An  attorney  is  privileged  from  arrest  while  attending  a 
court  or  a  judge."  An  attorney,  arrested  at  a  coffee-house 
while  attending  a  motion  in  court,  has  been  discharged ;'  so 


'  Respublica  v.  Fisher,  1  Yeates,  350. 

=  In  re  Swett,  20  Pick.  1. 

'  Beck  V.  Lasin,  1  Tidd's  Pr.  75;  Wheeler's  Case,  1  Wils.  298;  Anon. 
Lofft,  151;  Lewis's  Case,  2  Mod.  181;  Scott  v.  Van  Alstyne,  9  Johns.  216; 
5  Wend.  90;  In  re  Enimett,  2  Caines,  387;  Og:den  v.  Hughes,  2  South.  718; 
Fowler  v.  Hunt,  10  Johns.  463;  4  Wend.  204;  1  Ibid.  32;  4  Call.  97;  9  Wend. 
503. 

^  Thomson  v.  Moore,  1  Dowl.  N.  S.  283. 

5  Klrkham  v.  Whaley,  1  Ld.  Raym.  27;  Reg.  v.  Payne,  4  Leon.  1.  It  is 
said  that  an  attorney  cannot  waive  his  privilege,  because  it  is  not 
allowed  for  his  own  sake,  but  for  the  sake  of  the  client  and  the  court. 
(Scott  V.  Van  Alstyne,  9  Johns.  216;  Gardner  v.  Jessop,  2  Wils.  42;  Farrill 
V.  Head,  Barnes,  41.)    But  this  Is  not  universally  the  case. 

^  Garden  v.  Sheers,  Ca.  Pr.  C.  P.  60-102;  Long's  Case,  2  Mod.  181;  New- 
man V.  Harrison,  Ca.  Pr.  C.  P.  140. 

'  Griffith  V.  Brown,  Ca.  Pr.  C.  P.  64. 
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also  where  he  was  returning  from  attending  a  taxation  of 
costs." 

A  solicitor,  arrested  on  his  way  from  his  residence  to  Lin- 
coln's Inn  Hall,  without  deviation,  for  the  purpose  of 
attending  a  bankrupt  petition  as  solicitor,  was  discharged 
on  personal  examination,  by  the  Lord  Chancellor;^  and 
where  a  solicitor  was  arrested  on  his  return  from  attending 
the  master,  the  court  ordered  him  to  be  discharged,  not 
only  in  the  original  action,  but  from  all  subsequent  de- 
tainers.' 

In  furtherance  of  justice,  and  for  the  protection  of  those 
who  are  engaged  in  its  administration,  attorneys  are  also 
generally  privileged  from  arrest  in  civil  suits  while  actually 
employed  in  the  conduct  or  management  of  legal  proceed- 
ings.' They  are,  as  a  general  rule,  privileged  from  arrest, 
eundo,  morando,  et  redeundo,  from  the  court  where  the  busi- 
ness is  pending,  and  while  attending  a  reasonable  time  at 
other  places  in  furtherance  of  the  business  in  hand,  as  while 
proceeding  from  a  private  residence  to  the  office  for  papers, 
and  from  thence  to  court.  A  slight  deviation  from  the 
direct  road  is  not  sufficient  to  destroy  the  protection  thus 
afforded,  though  it  is  incumbent  on  the  party  arrested  un- 
der such  circumstances  to  account  for  the  deviation.* 

When  an  attorney  is  arrested,  and  desires  to  set  up  his 
privilege,  he  should  apply  summarily  to  the  court  in  which 
the  business  is  pending,  or  the  court  out  of  which  the  pro- 
cess issued,  for  an  order  for  his  immediate  discharge  from 
that  arrest,  and  the  order  should  be  served. 


'  Morley  v.  Grubb,  Ibid.  104.    But  see  Maule  v.  Grubb,  1  Barnes,  200. 

■^  Gasooyne's  Case,  14  Ves.  183;  Castle's  Case,  16  Ves.  412. 

'  Ex  parte  Ledwich,  8  Ves.  598;  Ex  parte  King,  7  Ves.  312;  Moore  v. 
Booth,  3  Ves.  360;  Lidjier  v.  Biroh,  9  Ves.  69;  Baker  v.  Duncorab,  Skin. 
519;  3  Lev.  393;  Comb.  319;  Holt,  590;  Dufly  v.  Oakes,  3  Tauut.  166;  Rams- 
bottom  V.  Harcourt,  4  Maule  &  S.  585. 

■•  Ogden  V.  Hughes,  2  South.  718;  5  W^end.  90;  Gibbs  v.  Loomis,  10 
Johns.  463;  Seoor  v.  Bell,  18  Johns.  52;  Corey  v.  Russell,  4  Wend.  204;  1 
Wend.  33;  Commonwealth  v.  Ronald,  4  Call,  97;  9  Wend.  503;  4  Hill,  59. 

=  Anon.  Lofft,  434;  Castle's  Case,  16  Ves.  412;  Gibbs  v.  Loomis,  10  Johns. 
463,  and  cases  cited  supra;  Gasooyne's  Case,  14  Ves.  183;  Williams  i;.  Webb, 
5  Scott  N.  S.  898;  12  Law  J.  N.  S.  C.  P.  a9;  2  Dowl.  N.  S.  660;    Ricketts  v. 
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In  England,  an  attorney  is  not  privileged  when  the  action 
is  wholly  at  the  suit  of  the  king,  or  if  he  be  sued  in  the 
exchequer  as  accountant  to  the  king/  If  an  attorney  sue 
or  be  sued  as  executor,  or  administrator,  or  bail,  he  may  be 
proceeded  against  as  a  common  person.''  Nor  is  he  privi- 
leged from  arrest  if  sued  jointly  with  others,  unless  such 
other  person  is  also  privileged.^  Nor  is  he  privileged 
if  sued  with  his  wife  for  a  debt  incurred  by  her  dum 
sola,  nor  if  he  sues  in  right  of  his  wife,  or  joins  with  her  in 
the  action.*  An  attorney,  to  be  privileged  from  arrest,  must 
have  the  certificate  required  by  law.^ 

An  attorney  actually  attending  court  for  the  purpose  of 
making  a  special  motion,  if  arrested  on  a  ca.  sa.  during  his 
attendance,  will  be  discharged  from  the  arrest.  The  appli- 
cation for  the  discharge  is  necessarily  ex  parte.  Notice  need 
not  be  given  to  the  attornej'^  of  the  party  suing  out  the 
execution.  The  rights  of  the  party  suing  out  the  execution 
are  not  prejudiced  by  the  discharge.  After  the  privilege 
ceases,  the  same  writ  may  be  served,  or  a  new  execution  may 
be  issued.  Th^  parties  stand  in  the  same  situation  as  though 
the  defendant  had  never  been  arrested."  The  privilege  does 
not  extend  to  the  attorney  while  remaining  at  home,  although 
he  contemplates  attending  court.' 

The  privilege  may  be  waived  by  the  attorney,  as  where, 
instead  of  claiming  the  privilege,  he  told  the  officer  to  pre- 
pare a  bail-bond,  which  he  afterward  executed.  A  coun- 
sellor has  been  held  not  to  be  privileged  from  arrest  while 
attending  before   an    examiner,   master,   or  judge  out   of 

Ourney,  1  Chit.  682;  7  Price,  fS99;  Attorney  General  v.  Company,  7  Beav. 
157.    See  Jones  v.  Kose,  11  Jur.  379. 

'  Com.  Dig.  Attorney  B.  17;  2  Rol.  Abr.  374;  3  Lev.  398. 

'  Newton  v;  Rowland,  Ld.  Raym.  533;  12  Mod.  316;  Taylor  v.  Fuller,  Ca. 
Pr.  C.  P.  64. 

'  Molyn  V.  Cooke,  1  Vent.  299;  Dyer,  377;  Poph.  379;  1  Salk.  544;  4  Maule 
&  S.  585. 

■*  Roberts  v.  Mason,  1  Taunt,  254;  Drew  v.  Rose,  2  Ld.  Raym.  1398. 

*  Dyson  v.  Birch,  4  Bos.  &  P.  4;  Brooke  v.  Bryant,  7  Durn.  &  E.  25-26; 
Prior  V.  Moore,  6  Maule  &  S.  605;  Skirrow  v.  Tagg,  5  Ibid.  281;  Bernard  v. 
Winnigton,  1  Chit.  188. 

*  Humphrey  v.  Gumming,  5  Wend.  90. 
'  Corey  v.  Russell,  4  Wend.  204. 
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court.^  But  in  other  cases  the  privilege  has  been  extended 
to  an  attorney,  while  in  attendance  at  the  master's  office 
taxing  costs,  as  well  as  returning  therefrom,^  and  to  one  at- 
tending an  arbitration,'  and  to  a  solicitor  while  on  his  way 
to  judge's  chambers  to  attend  a  summons,*  and  to  a  solic- 
itor who  had  retired  from  practice,  and  who  was  taken  on 
attachment  for  non-payment  of  costs  in  a  chancery  suit, 
whilst  returning  from  attending  an  appeal  in  the  House  of 
Lords  as  agent  for  the  appellant.^  The  legislature  may,  by 
express  words,  take  away  the  privilege,  but  it  cannot  be 
taken  away  by  implication.*  An  attorney's  privilege  from 
arrest  does  not  extend  to  one  about  to  leave  tlie  country,^ 
nor  to  one  not  engaged  for  either  of  the  parties  in  a  cause, 
but  merely  attending  as  the  professional  adviser  of  bail  put 
in  for  the  purpose  of  dissolving  an  attachment,*  nor  to  an  at- 
torney going  to  attend  a  client  in  a  court  in  which  he  has 
not  been  adinitted  to  practice,*  nor  to  the  managing  clerk 
of  the  attorney,  while  going  to  attend  before  a  judge  at 
chambers,  on  business  of  his  master,"*  nor  to  an  attorney  not 
actually  practicing.'^ 


'  Cole  V.  McClellan,  i  Hill,  59. 

That  the  privilege  from  arrest  does  not  extend  beyond  the  time  of  neces- 
sary attendance  on  court,  see  Fowler  v.  Hunt.  10  Johns.  4«ii;  Secor  v. 
Bell,  18  Johns.  52;  Foster  v.  Gansey,  13  Johns.  465. 

-  In  re  Hope,  9  Jur.  856. 

^  Webb  V.  Taylor,  1  Dowl.  &  L.  676;  8  Jur.  39. 

■*  In  re  Jewett,  10  Jur.  N.  S.  814;  33  L.  J.  Ch.  730;  33  Beav.  559;  12  V\^eek. 
R.  945;  10  L.  T.  N.  S.  256. 

^  Attorney-General  v.  Skinners'  Co.  8  Sim.  377.  See  Clutterbnck  v. 
Hulls,  4  Dowl.  (fe  L.  80;  1  B.  C.  R.  165;  10  Jur.  1082;  14  Law  J.  Q.  B.  310; 
Strong  V.  Dickinson,  5  D.  P.  C.  86;  1  Mees.  &  W.  488;  2  Gale  &  D.  83.  The 
bur  of  Georgia  is  not  privileged  from  arrest  on  a  ca.  sa.  (Elam  v.  Lewis, 
19  Ga.  608.) 

« In  re  Bliss,  9  Johns.  846. 

'  Thompson  v.  Moore,  1  Dowl.  N.  S.  283;  5  Jur.  1009;  Flight  v.  Cook,  1 
Dowl.  <fc  L.  174;  13  Law  J.  Q.  B.  78. 

"  Jones  V.  Marshall,  2  Com.  B.  N.  S.  615;  3  Jur.  N.  S.  910;  26  Law  J. 
Com.  P.  229. 

"  Price  V.  Clutterbuek,  1  Fost.  &  F.  379. 

'»  Phillips  V.  Pound,  7  Ex.  881;  16  Jur.  645;  21  Law  J.  Ex.  277. 
"  Anon.  4  Moore  &  P.  810;  1  D.  P.  C.  208.    The  privileges  of  an  attorney 
do  not  protect  him  from  the  consequences  of  procuring  or  advising  a  ju- 
dicial officer  to  commit  an  injurious  act  beyond  the  limits  of  his  author- 
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§  108.  Privilege  as  to  suing  and  being  sued. — At  com- 
mon law,  an  attorney  had,  in  all  personal  actions,  the  right 
of  suing  in  the  court  of  which  he  was  an  attorney,  by  an 
attachment  of  privilege;  and  having  brought  the  defendant 
before  the  court  by  that  writ,  he  might  have  declared 
against  him,  and  proceeded  in  the  action  as  in  ordinary 
cases.^  This  process  has  not  generally  been  in  use  in  Amer- 
ica. It  is  referred  to  in  an  old  case  as  being  once  in  use  in 
New  York.'*'  And  now,  even  in  England,  the  right  is  abol- 
ished by  statute,  and  an  attorney  must  sue  like  an}-  other 
person.  As  defendant,  also,  the  attorney  had  the  privilege, 
in  England,  of  being  sued  by  bill,  in  the  court  in  which  he 
practiced.  The  effect  was  that,  while  he  continued  to  prac- 
tice, he  could  in  no  case  be  arrested  upon  mesne  process,  nor 
held  to  bail,  even  though  it  should  appear  that  he  was 
about  to  quit  the  kingdom,  though  this  did  not  apply  to  an 
arrest  on  a  capias  ad  satisfaciendum;  his  exemption  from 
arrest  on  final  process  existing  only  during  his  attendance 
on  a  cause.^ 

Attorneys  have  also,  in  England,  peculiar  privileges  in 
regard  to  venue.  But  to  avail  themselves  of  this,  they  must 
sue  in  person  as  attorneys,  and  not  as  ordinary  persons  by 
other  attorneys.''  In  King  v.  Burr,  (20  Johns.  274)  in  New 
York,  a  similar  privilege  was  claimed,  but  denied,  yet  seems 
to  have  formerly  existed.^ 

The  object  was  to  prevent  attorneys  from  being  called 
away  into  other  courts,  and  therefore  the  attorneys  at  West- 
minster have  been  allowed  these  particular  privileges  in  re- 
gard to  their  necessary  attendance  on  those  courts,  viz :  to 
sue  and  be  sued  in  their  own  respective  courts,  and  an  ex- 
emption, wdth  some  exceptions,  from  being  impleaded  else- 

ity,  however  correct  the  intentions  and  motives  of  the  attorney  maybe. 
(Revilli).  Petitt,  3  Met.  Ky.  314.) 

»  Pitcher  v.  Sheriff,  2  Marsh.  152. 

^  Allaire  v.  Ouland,  2  Johns.  Cas.  52-. 

'  Brook  V.  Bryant,  7  Term  Rep.  25;  Redman's  Case,  1  Mod.  10. 

■*  Partington  v.  Woodcock,  2  Dowl.  O.  S.  550;  Burn  v.  Passmore,  1  Ibid. 
17;  Bradshaw  v.  Burton,  7  Ibid.  829;  Harrington  v.  Page,  2  Ibid.  164;  Law- 
less V.  Timms,  3  Ibid.  707;  Pye  v.  Leigh,  2  W.  Black.  1005. 

*  In  re  Emmet,  2  Caines,  387. 
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where.  These  privileges  arose  from  the  supposition  that 
the  business  of  their  clients  would  suffer  by  their  being 
drawn  elsewhere.' 

In  suits  against  them  they  might  be  sued  by  bill  in  their 
own  courts,  setting  lorth  the  cause  of  action ;  as  they  were 
always  presumed  to  be  present,  each  court  had,  at  common 
law,  original  jurisdiction  over  them.^  They  have  had  the 
power  of  retaining  the  venue  of  all  actions  in  which  they 
are  personally  interested  as  plaintiffs  in  the  county  of  Mid- 
dlesex, where  the  superior  courts  are  held ;  as  the  venue, 
when  properly  laid  in  Middlesex,  cannot  be  changed, 
though  the  cause  of  action  arose  in  another  county,  or  the 
witnesses  all  reside  there.'  Where  the  plaintiff  and  defend- 
ant are  both  attorneys  of  the  same  court,  the  defendant  is 
entitled  to  be  sued  by  bill,  and  if  not  so  sued,  he  may  plead 
his  privilege  in  abatement,  or  the  court,  on  motion,  will  stay 
the  proceedings.*  Where  an  attorney  was  sued  by  common 
process,  on  a  bill  of  exchange,  the  plaintiff  being  also  an 
attorne}'',  the  court  set  aside  the  proceedings  with  costs.* 
When  the  plaintiff  and  defendant  are  both  attorneys,  and  of 
different  courts, the  plaintiff's  privilege  prevails,  and  he  may 
sue  in  his  own  court." 


'  Beck  V.  Lewin,  1  Tidd's  Pr.  75;  Wheeler's  Case,  1  Wils.  298;  Anon. 
Loflft,  151;  Bac.  Abr.  Priv.  P.  15  Johns.  242;  16  Johns.  332;  2  Wend.  257;  In 
re  Emmet,  2  Caines,  387;  1  Johns.  Gas.  32;  3  Cow.  368.  See  as  to  service  of 
papers,  etc.,  in  suits  against  attorneys  in  New  York,  Bank  t>.  Sherwood, 
16  .Johns.  43;  Backus  v.  Rogers,  8  Johns.  34B;  Hallenback  v.  Wbitaker,  17 
Johns.  1;  Lawrence  v.  Warner,  1  Coweu,  98;  Brown  v.  CMlds,  17  Johns.  1; 
Little  J).  Kellogg,  18  Wend.  528. 

=  4  Inst.  71;  Lonsdale  v.  Littledale,  2  H.  Black.  270;  9  Johns.  216;  2  Caines, 
387;  2  Johns.  Gas.  102;  Coleman,  133;  10  Johns.  463;  3  Cowen,  368;  4  Hall, 
59;  Butt's  Case,  1  Rolls.  Abr.  489;  Prouse's  Case,  Cro.  Car.  389;  Hussey  v. 
Jordon,  Doug.  381;  Ailway  v.  Burrows,  Doug. 363;  Dyer  v.  Levy,  4  Dowl. 
630;  Lewis  v.  Kerr,  2  Mees.  &  W.  226;  S.  C.  5  Dowl.  447;  Pitt  v.  Pocock,  2 
Cromp.  &,  M.  146;  1  Tyrw.  85;  Board  v.  Parker,  7  East.  47;  Johnson  v.  Bray, 
2  Brod.  &  B.  698. 

=  Pye  V.  Leigh,  2  W.  Black.  1065;  Bai-nes,  479,  note;  2  Salk.  668;  Pitcher  v. 
Monmouth,  2  Marsh,  152;  Partington  v.  Wood,  2  Dowl.  550.  See  Fisher 
V.  Fielding,  1  Price,  384. 

^  Barber  v.  Palmer,  6  Durn.  &E.  524;  Ibid.  395;  Tidd's  Pr.  82. 

5  Atkins  V. ,  1  Chit.  63. 

'  4  Dowl.  &  R.  73;  1  W.  Black.  19;  2  Ibid,  1325. 
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The  privileges  as  to  suing  were  restrained  to  those  suits 
only  which  the  attorneys  brought  in  their  own  right,  or 
which  were  brought  against  them  in  their  own  right;  for 
if  they  sued  or  were  sued  in  a  representative  'character,  as 
executors,  administrators,  assignees,  etc.,  they  then  repre- 
sent ordinary  persons,  and  were  not  entitled  to  privilege.^ 
But  the  cause  of  action  need  not  have  accrued  to  or  against 
the  attorney  in  his  official  or  professional  character.  The 
privilege  equally  attached  if  the  action  arose  out  of  the  con- 
duct of  the  attorney  in  his  private  capacity.^ 

An  attorney  who  had  ceased  to  practice  a  year  and  had 
entered  the  army,  was  held  to  have  lost  his  privilege  as  to 
being  sued.  The  absence  must  be  by  betaking  himself  to  a 
profession  or  business  incompatible  with  his  practice  as  an 
attornej'.  If  it  is  in  consequence  of  any  temporary  absence, 
he  will  not  lose  his  privilege.  Attendance  is  the  ground 
and  foundation  of  the  privilege.  The  object  is,  that  at- 
torneys may  not  be  drawn  into  other  courts,  or  to  other 
business,  to  the  injury  of  suitors.^ 

Whenever,  in  England,  an  attorney  has  had  the  privilege 
of  being  sued  exclusively  in  his  own  court,  a  person  who 
was  attorney  of  two  superior  courts  might  be  sued  in  either, 
at  the  option  of  the  plaintiff.*  An  attorney  sued  jointly 
with  an  unprivileged  person  appeared  to  lose  his  privi- 
lege.^ 

'  Gage's  Case,  Hob.  177;  Pole's  Case,  Godb.  10;  Anon.  Latch,  199. 

^  Newton  v.  Rowland,  12  Mod.  316;  Salk.  2,  pi.  4;  1  Ld.  Raym.  533; 
Drew  V.  Rose,  2  Ld.  Raym.  1398;  Keeley  v.  Lynch,  9  Ir.  L.  R.  563;  Dufiy 
V.  Oakes,  3  Taunt.  166. 

'  Brooks  V.  Patterson,  2  Johns.  Cas.  102;  3  Cowen,  22.  But  see  Ogden  v. 
Hughes,  2  South.  718,  where  an  attorney  was  held  privileged  from  arrest 
unless  the  privilege  was  taken  away  by  rule,  though  he  did  not  show 
that  he  had  acted  as  attorney  within  a  year. 

<  Walford  v.  Fleetwood,  14  Mees.  &  W.  449;  3  Dowl.  &  L.  65;  Hunter  v. 
Neck,  3  Scott  N.  R.  448;  3  Man.  &  G.  181;  14  Law  J.  Ex.  271;  Groom  v. 
Wortham,  2  Dowl.  N.  S.  657;  5  Scott  N.  R.  799;  12  Law  J.  Com.  P.  88.  See 
South  Staffordshire  R.  R.  Co.  v.  Smith,  1  Lown.  M.  &  P.  515;  5  Ex.  472;  19 
Law  J.  Ex.  356;  Grace  v.  Wilmer,  6  El.  &  B.  982;  3  Jur.  N.  S.  64;  26  Law 
J.  Q.  B.  1. 

5  Rastrick  v.  Beckwith,  2  Dowl.  &  L.  624;  8  Scott  N.  R.  716;  7  Man.  & 
G.  905;  3  Jur.  1030;  14  Law  J.  Com.  P.  1;  Robarts  v.  Mason,  1  Taunt.  254. 
But  see  Ramsbottom  v.  Harcourt,  4  Maule  &  S.  585.    See  as  to  the  privi- 
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§  108a.    Privilege  as  regards  examination  of  record. — 

An  attorney  at  law,  employed  by  a  tax  collector  whose 
office  has  expired,  to  collect  a  balance  due  from  the  State, 
or  claimed  tb  be  due,  has  an  interest  which  entitles  him  to 
an  inspection  of  the  accounts  of  his  client.'  The  book 
kept  by  the  auditor,  in  obedience  to  the  requirement  of  the 
statute,  in  which  he  enters  the  accounts  of  the  tax  collec- 
tors with  the  State,  is  a  public  writing  or  record,  subject  to 
the  inspection  of  any  citizen  having  a  legitimate  interest, 
which  an  inspection  will  subserve.^  So,  the  statutory 
provision  that  "  the  records  of  the  judge  of  probate's  office 
must  be  free  for  the  examination  of  all  persons,  when  not 
in  use  by  him,"  and  limited  to  any  person  having  an  inter- 
est, his  agent,  or  attorney,  gives  the  right  to  take  memo- 
randa or  copies.  But  it  does  not  confer  on  attorneys,  or 
other  persons,  who  are  engaged  in  the  business  of  nego- 
tiating loans  or  mortgages  of  real  estate,  the  right  to  make 
an  abstract  from  the  records  of  conveyances,  of  the  titles  to 
all  the  lands  in  the  countj',  for  future  use  in  their  business 
when  required.^ 

§  109.  Waiver  of  privilege. — An  attorney  might  waive 
his  privilege,  either  when  plaintiff,  by  suing  as  a  common 
person,  or  when  defendant,  by  not  claiming  it  in  due  time, 
or  in  a  proper  manner.*  But  in  New  York,  where  it  seems 
to  have  once  existed,  an  attorney,  to  get  rid  of  his  privilege, 
was  compelled  to  apply  to  the  court,  and  was  not  allowed 
to  waive  it  without  an  order.^  If  he  waived  his  privilege, 
he  could  not  afterward  resume  it.° 

lege  of  suing  in  the  superior  courts.  9  and  10  Viet.  chap.  95;  10  and  U 
Vict.  chap.  71;  12  and  13  Vict.  chap.  101,  sec.  18;  Jones  v.  Brown,  2  Ex.  329; 
5  Dowl.  &  L.  716;  12  Jur.  380. 

'  Brewer  v.  Watson,  61  Ala.  310. 

^  Brewer  v.  Watson,  71  Ala.  299;  46  Am.  Rep.  318. 

^  Randolph  v.  State,  82  Ala.  527;  60  Am.  Rep.  761;  and  see  Cormack  v. 
Wolcott,  37  Kan.  391;  Ferry  v.  Williams,  41  N.  J.  L.  332;  32  Am.  Rep. 
219;  Brown  v.  County  Treasurer,  54  Mich.  132;  52  Am.  Rep.  800. 

■■  Hern  v.  Howard,  1  W.  Black.  231;  Hetherington  v.  Lowth,  2  Strange, 
837;  Poulton  v.  Goddard,  1  Comb.  14-3;  Welland  v.  Truman,  1  Bos.  &  P. 
629;  Seaman  v.  Dee,  2  Lev.  39;  1  Vent.  198;  Dent  v.  Lambert,  Barne^,  479. 

5  Scott  V.  Van  Alstyne,  9  Johns.  216.    See  Cole  v.  McClellan,  4  Hill,  59. 

«  Dyer,  287.    See  Fogg  v.  Madan,  1  Bos.  &  P.  629;  Parker  v.  Vaughan,  2 
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g  110.  Privilege  of  counsel  in  argument. — "The  ben- 
efit of  the  constitutional  right  to  counsel  depends  very 
greatly  on  the  freedom  with  which  he  is  allowed  to  act,  and 
to  comment  on  the  facts  appearing  in  the  case,  and  on  the 
inferences  deducible  therefrom.  The  character,  conduct, 
and  motives  of  parties  and  their  witnesses,  as  well  as  of 
other  persons  more  remotely  connected  with  the  proceed- 
ings, enter  very  largely  into  any  judicial  inquiry,  and  must 
form  the  subject  of  comment,  if  they  are  to  be  sifted  and 
weighed.  To  make  the  comment  of  value,  there  must  be 
the  liberty  of  examination  in  every  possible  light,  and  of 
suggesting  any  view  of  the  circumstances  of  the  case,  and 
of  the  motives  surrounding  it,  which  seem  legitimate  to 
the  person  discussing  them.  It  will  often  happen  yi  crim- 
inal proceedings,  that  while  no  reasonable  doubt  can  exist 
that  a  crime  has  been  committed,  there  may  be  very  great 
doubt  whether  the  prosecutor  or  the  .accused  is  the  guilty 
party;  and  to  confine  the  counsel  for  the  defense  to  such 
remarks  concerning  the  prosecutor  as  he  might  justify  if 
he  had  made  them  without  special  occasion,  would  render 
the  right  to  counsel,  in  many  cases,  of  no  value.  The  law, 
justly  and  necessarily,  in  view  of  the  importance  of  the 
l^rivilege,  allows  a  very  great  liberty  in  these  cases,  and 
surrounds  them  with  a  protection  that  is  always  a  complete 
shield,  except  where  the  privilege  of  counsel  has  been 
plainly  and  palpably  abused.'" 

An  attorney,  therefore,  in  the  discussion  of  his  client's 
cause,  is  not  liable  for  words  spoken  or  written  relative  to 
the  matter  in  controversy,  or  subjects  which  incidentally 
arise  in  the  course  of  the  trial.  And  no  action  will  lie  for 
such  speaking  or  writing,  however  false,  defamatory,  or 
malicious  may   be   the   words,  provided   the   matter  was 

Bos.  &  p.  29;  Unwin  v.  Robinson,  Barnes,  53;  Bands  v.  Bodiner,  Car- 
thew,  377;  Jones  v.  Bodeenor,  1  Ld.  Raym.  135. 

'  Cooley's  Const.  Liin.  *443;  Brook  v.  Montague,  Cro.  Jac.  90.  Ap- 
proved and  applied  in  Hodgson  v.  Scarlett,  1  Barn.  &  Aid.  232.  See  also 
Maokay  v.  Ford,  5  Hurl.  &  N.  792;  McMillan  v.  Birch,  1  Bin.  178.  2  Am. 
Dec.  426. 
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material  to  the  issue  or  inquiry  before  the  court.^  But  if 
an  attorney  wantonly  departs  from  the  evidence  and  point 
in  issue,  with  an  intent  to  injure  the  character  of  the  adver- 
sary or  that  of  others,  without  propriety  or  probable  ground, 
he  is  responsible.^ 

To  say  that  no  responsibility  attaches,  however  false  or 
malicious  the  words  may  be,  seems  to  be  stating  the  rule 
broadly ;  but,  with  the  proviso  above  mentioned,  it  is  fully 
sustained  by  the  authorities. 

Chief  Justice  Shaw  has  stated  the  rule  as  follows:  "We 
take  the  rule  to  be  well  settled  by  the  authorities  that  words 
spoken  in  the  course  of  judicial  proceedings,  though  they 
are  such  as  impute  crime  to  another,  and  therefore  if  spoken 
elsewhere  would  import  malice  and  be  actionable  in  them- 
selves, are  not  actionable,  if  they  are  applicable  and  perti- 
nent to  the  subject  of  the  inquiry.  The  question,  therefore, 
in  such  eases  is,  not  whether  the  words  spoken  are  true,  not 
whether  they  are  actionable  in  themselves;  but  whether 
they  were  spoken  in  the  course  of  judicial  proceedings,  and 
whether  they  are  relevant  or  pertinent  to  the  cause  or  sub- 
ject of  the  inquiry.  And  in  determining  what  is  pertinent, 
much  latitude  must  be  allowed  to  the  judgment  and  discre- 
tion of  those  who  are  intrusted  with  the  conduct  of  a  cause 
in  court,  and  a  much  larger  allowance  made  for  the  ardent 
and  excited  feelings  with  which  a  party  or  counsel,  who 
naturally  and  almost  necessarily  identifies  himself  with 
his  client,  may  become  animated  by  constantly  regarding 
one  side  only  of  an  interesting  and  animated  controversy, 
in  which  the  dearest  rights  of  such  party  may  become 
involved." 

The  limit  to  the  privilege  was  considered  by  him  to  be 
this:   That  a  party  or  counsel  shall  not  avail  himself  of  his 


'  Newfield  v.  Copperman,  15  Abb.  Pr.  N.  S.  360;  Marsh  v.  Ellsworth,  36 
How.  532;  1  Sweeny,  52;  Garr  v.  Selden,  i  N.  Y.  91;  Commonwealth  v. 
Culver,  1  Pa.  L.  J.  R.  361. 

«  Ibid.;  Marsh  v.  Ellsworth,  50  N.  Y.  309;  Ring  v.  Wheeler,  7  Cowen,  725; 
Hastings  v.  Lusk,  22  W^end.  410;  34  Am.  Deo.  330;  Gilbert  v.  People,  1 
Denio,  41;  43  Am.  Dec.  616. 
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situation  to  gratify  private  malice  by  uttering  slanderous 
expressions,  either  against  a  party,  witness,  ur  third  person, 
which  have  no  relation  to  the  cause  or  subject-matter  of  the 
inquiry.  Subject  to  this  restriction,  it  is,  on  the  whole,  for 
the  public  interest,  and  best  calculated  to  subserve  the  pur- 
poses of  justice,  to  allow  counsel  full  freedom  of  speech  in 
conducting  the  cases  and  advocating  and  sustaining  the 
rights  of  their  constituents;  and  this  freedom  of  discussion 
ought  not  to  be  impaired  by  numerous  and  refined  dis- 
tinctions.' 

The  privilege  accorded  to  advocates  has  always  been  very 
great  while  they  are  actually  commenting  upon  the  con- 
duct of  parties,  in  any  case  in  which  they  are  engaged  as 
counsel.  The  extent  of  the  privilege  has  been  asserted  in 
very  broad  terms.  And  in  Wood  v.  Gunston,  Styles,  462,  it 
was  said,  "  that  if  a  counsel  speaks  scandalous  words 
against  one  in  defending  his  client's  cause,  an  action  lies 
not  against  him  for  so  doing,  for  it  is  his  duty  to  speak  for 
his  client,  and  it  shall  be  intended  to  be  spoken  according 
to  his  client's  instructions."  But  this  is  not  the  true  rea- 
son; and  Lord  EUenborough,  in  repudiating  this  doctrine, 
and  commenting  on  its  injustice,  said:'     "If  an  action  be 


'  Hoar  V.  Wood,  3  Met.  197;  Padmore  v.  Lawrence,  11  Ad.  &  E.  380; 
Ring  V.  Wheeler,  7  Gowen,  725;  Mower  v.  Watson,  11  Vt.  35ii;  Gilbert  v. 
People,  1  Denio,  41;  43  Am.  Dec.  646;  Hastings  v.  Luslf,  22  Wend.  410;  34 
Am.  Dec.  330;  Bradley  v.  Heath,  12  Pick.  163;  22  Am.  Dec.  418;  Warner  v. 
Paine,  2  Sand.  Ch.  195;  Garr  v.  Selden,  4  N.  Y.  91;  Jennings  v.  Paine,  4 
Wis.  358;  Dikeman  v.  Arnold,  83  Mich.  218. 

In  strict  propriety,  no  court  should  tolerate  counsel  in  stating  any  fact  in 
argument  as  to  which  there  is  no  evidence,  unless  it  be  some  fact  which 
can  be  noticed  judicially  without  proof.  (Towner  w.  Thompson,  82  Qa. 
940.)  And  when  objection  is  made,  counsel  should  be  compelled  to  con- 
fine his  argument  to  a  consideration  of  such  matters  as  properly  pertain 
to  the  case  under  the  evidence.  (McDonald  v.  People,  126  111.  150;  9  Am. 
St.  Rep.  547,  and  note  559-570;  Cheatham  v.  State,  67  Miss.  335;  19  Am.  St. 
Rep.  310;  Bennett  v.  State,  (Ga.)  12  S.  E.  Rep.  808;  Young  v.  State,  65  Ga. 
525.)  But  it  is  permitted  to  counsel  in  argument  to  reply  to  matters  out- 
side the  record  introduced  by  his  adversary.  (Paschal  v.  Owen,  77  Tex. 
583.)  In  a  suit  against  a  partnership,  the  court  excluded  from  evidence 
the  firm  books,  and  it  was  held  that  argument  of  counsel  upon  their  nnn- 
produotlon  was  properly  prevented.  (Martin  Brown  Co.  v.  Perrill,  77 
Tex.  199.) 
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brought  against  a  counsel,  then,  according  to  that  case,  he 
is  justified,  because  it  will  be  intended  that  he  spoke  b}'  the 
information  of  his  client,  and  if  an  action  be  brought 
against  the  client,  he  may  justify  by  showing  that  he  gave 
no  such  information  to  his  counsel.  So  that,  if  that  case  were 
law,  an  injured  party  would  be  without  remedy.  There 
must  be  some  limit  laid  down."  In  this  case,  an  attorney 
named  Hodgson  brought  an  action  against  Scarlett,  after- 
ward Lord  Abinger,  who  had,  at  the  trial  of  a  cause  in 
which  the  former  acted  as  attorney  for  the  plaintiff,  de- 
scribed him,  in  his  address  to  the  jury,  as  "  a  fraudulent 
and  wicked  attorney."*  The  court  decided  the  action  not 
maintainable.  Lord  EUenborough,  in  delivering  the  judg- 
ment, used  the  following  language:  "  A  counsel,  intrusted 
with  the  interests  of  others,  and  speaking  from  their  infor- 
mation, for  the  sake  of  public  convenience,  is  privileged  in 
commenting  fairly  and  bona  fide  on  the  circumstances  of  the 
case,  and  in  making  observations  on  the  parties  concerned, 
and  their  instruments  or  agents  in  bringing  the  cause  into 
court.  Now,  the  plaintiff  in  this  case  was  not  merely  the 
attorney,  but  was  mixed  up  in  the  connection  of  the  ante- 
cedent facts,  out  of  which  the  original  cause  arose;  he  was 
cignizant  of  all  the  circumstances,  and  knew  that  the  plain- 
tiff had  no  ground  of  action  in  that  case,  in  consequence  of 
having  already  received  more  than  the  amount  demand- 
able  by  him.  It  was  in  commenting  on  this  conduct  that 
tlie  words  were  used  bj'  the  defendant.  He  had  a 
right  so  to  comment,  for  the  plaintiff  was  mixed  up 
with  the  circumstances  of  the  case,  and  was  the  agent 
and  instrument  in  the  transaction.  The  defendant  then 
says  that  he  is  a  fraudulent  and  wicked  attornej'-.  These 
were  words  not  used  at  random  and  unnecessarj^,  but 
were  a  comment  upon  the  plaintiff's  conduct  as  attor- 
ney. Perhaps  they  were  too  strong — it  may  have  been  too 
much  to  say  that  he  was  guilty  of  fraud  as  between  man 
and  man,  and  of  wickedness  in  foro  divino.     The  expres- 

'  Hodgson  V.  Scarlett,  1  Barn.  &  Aid.  238. 
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sion,  in  the  exercise  of  a  candor  fit  to  be  adopted,  might 
have  been  spared.  But  still  a  counsel  might,  bona  fide, 
think  such  an  expression  justifiable  under  the  circum- 
stances. It  appears  to  me  that  the  words  spoken  were  ut- 
tered in  the  original  cause,  and  were  relevant  and  pertinent 
to  it,  and  consequently  that  this  action  is  not  maintain- 
able." This  decision  is  based  upon  two  leading  grounds, 
viz:  (1)  the  information  given  by  the  client,  and  (2)  its 
relevancj'  to  the  cause. 

Still  older  authorities  have  made  the  same  distinctions. 
In  the  reign  of  James  I,'  Sir  Henry  Montague  pleaded,  in 
an  action  brought  against  him,  that  he  had  spoken  certain 
words  complained  of  as  consiliarius  etperitus  in  lege.  The-court 
adjudged  that  "a  counsellor  in  law  retained,  hath  a  priv- 
ilege to  enforce  anything  which  is  informed  him  by  his 
client,  and  to  give  it  in  evidence,  it  being  pertinent  to  the 
matter  in  question,  and  not  to  examine  whether  it  be  true 
or  false;  but  it  is  at  the  peril  of  him  who  informs  it,  for  a 
counsellor  is  at  his  peril  to  give  in  evidence  that  which  his 
client  informs  him,  being  pertinent  in  the  matter  in  ques- 
tion, otherwise  action  upon  the  case  lies  against  him  by  his 
client,  as  Popham  said ;  but  if  he  give  in  evidence  anything 
not  material  to  the  issue  which  is  scandalous,  he  ought  to 
aver  it  to  be  true,  otherwise  he  is  punishable;  for  it  shall 
be  contended  a^  spoken  maliciously  and  without  cause; 
which  is  good  ground  for  an  action." 

The  doctrine  attributed  to  Popham  was  doubtless  the  law 
in  very  early  times,  and  action  on  the  case  would  probably 
lie,  if  a  counsellor  refused  "to  give  in  evidence  that  which 
his  cient  informed  him."'^  Afterward,  however,  it  was  ex- 
pressly decided  to  the  contrary,  on  the  ground  that  the  law 
looked  upon  the  services  of  a  counsel  as  given  gratuitously, 
so  that  he  is  not  answerable  for  any  neglect  or  default  in 
the  conduct  of  a  cause. 

Going  several  lengths  further  upon  the  question  of  im- 
munit}'  of  counsel  at  a  trial,  Mr.  Justice  Bayley,  in  a  later 

'  Brook  V.  Sir  Henry  Montague,  Cro.  Jac.  90. 
^  Rolle's  Abrldg.  91. 
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case/  said:  "Tlie  speech  of  a  counsel  is  privileged  by  the 
occasion  on  which  it  is  spoken;  he  is  at  liberty  to  make 
strong,  even  calumnious  observations  against  the  party,  the 
witnesses,  and  the  attorney  in  the  cause.  The  law. presumes 
that  he  acts  in  discharge  of  his  duty,  and  in  pursuance  of 
his  instructions,  and  allows  him  this  privilege,  because  it  is 
for  the  advantage  of  tlie  administration  of  justice  that  he 
should  have  free  liberty  of  speech.  But  the  privilege  is 
confessedly  confined  to  the  utterance  of  the  words  com- 
plained of  in  a  court  of  justice.  If  the  counsel  who  has 
spoken  tliem,  or  any  one  else,  afterward  publishes  or  repeats 
them  out  of  court,  he  becomes  liable  to  an  action.  Tlie 
privilege  is  strictly  one  of  counsel  in  court.  It  was  decided 
in  the  case  of  Flint  v.  Pike,  4  Barn.  &  C.  480,  that,  altliough 
any  one  is  '  at  liberty  to  publish  a  history  of  the  trial,  that 
is,  of  the  facts  of  the  case,  and  of  the  law  as  applied  to  those 
facts,  he  is  not  at  liberty  to  publish  observations  made  by 
counsel  injurious  to  the  character  of  individuals.'  " 

The  privilege,  then,  of  argument  by  counsel  appears  to 
be  established  by  precedent  and  guaranteed  by  constitu- 
tional law.  Counsel  represents  a  party.  He  is  recognized 
as  constituting  an  element  in  judicial  investigation.  His 
right  to  participate,  in  behalf  of  his  client,  in  the  examina- 
tion of  witnesses  and  in  argument  to  the  jury,  is  fully 
assured.  A  party  to  a  suit  is  not  compelled  to  employ  coun- 
sel to  conduct  it,  but  has  usually  a  constitutional  right  to 
appear  in  propria  personal^  In  a  case  in  Georgia,^  there  was 
an  assignment  of  error,  because  the  court  below  charged  the 
jury  that  in  determining  the  question  they  were  not  "  to 
look  to  the  argument  of  counsel."  The  court  said :  "  They 
must  look  to  the  argument  of  counsel.  Parties  have  a  right 
to  appear  by  counsel,  and  it  is  the  privilege  of  counsel  to 
address  the  jury  on  the  facts.  If  the  jury  are  to  disregard 
the  argument   of  counsel   altogether — if  they  are  to  shut 

'  Flint  V.  Pike,  4  Barn.  &  C.  478. 
■'  May  V.  Williams,  17  Ala.  25. 

'■'  Garrison  v.  Wilcoxson,  II  Ga.  154;  Proflfat  on  Trial  by  Jury,  sec.  218, 
and  note. 
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their  ears  to  their  illustrations,  comments,  and  reasonings — 
how  unmeaning,  indeed,  how  absurd,  is  the  appearance  of 
counsel.  It  is  a  most  valuable  right  to  be  represented  by 
learned  and  eloquent  counsel,  not  only  before  the  court  as 
to  tiie  law,  but  also  before  the  jury  as  to  the  facts.  *  *  * 
The  true  view  of  the  position  of  counsel  before  the  jury  is 
that  of  aids  or  helps.  They  are  officers  of  the  court,  amen- 
able to  its  authority,  subject  to  its  correction,  and  re- 
strained by  usages  of  honor  and  courtesy,  which,  however 
in  some  instances  disregarded,  are  as  ancient  in  their  origin, 
and  as  potent  for  good,  and  as  generally  respected  as  any 
usages  which  belong  to  any  class  of  the  highest  grade  of 
civilized  man.  The  duties  of  the  advocate  are  among  the 
most  elevated  functions  of  humanity.  It  is  the  business  of 
the  jury  to  listen,  to  be  informed,  but  not  to  obey." 

§  111.  Argument  of  counsel  under  control  of  the 
court. — The  privilege  of  counsel  as  to  argument  being  un- 
derstood, it  is  also  to  be  borne  in  mind  that  the  right  is  to 
be  exercised  under  the  control  and  direction  of  the  court. 
The  determination  of  the  question  as  to  what  shall  be  ad- 
mitted in  argument  to  the  jury,  outside  of  the  facts  brought 
out  in  evidence,  the  degree  of  invective  allowed  to  counsel, 
and  the  time  during  which  the  argument  may  continue,  have 
generally  been  considered  subject  to  judicial  regulation.' 

§  112.  The  argument  of  counsel  is  also  to  be  confined 
to  the  evidence. — Counsel  must  confine  themselves  to  the 
facts  in  evidence.  This  is  a  rule  frequently  violated.  It  is 
the  duty  of  a  court  to  check  any  departure  from  the  evi- 
dence, and  to  stop  counsel  when  he  introduces  irrelevant 
matters,  or  facts  not  supported  by  the  evidence.^ 

If  an  objection  be  made  to  this  course  of  argument,  it  is 

'  state  V.  Hamilton,  55  Mo.  520;  State  v.  Waltham,  48  Mo.  55;  ProflFat  on 
Trial  by  Jury,  sec.  249.  See  Trial  of  Dean  of  St.  Asaph,  21  How.  St.  Tr. 
847. 

^  Dickerson  v.  Burke,  25  Ga.  225;  Doster  v.  Brown,  Ibid.  24;  71  Am. 
Dec.  153;  Bulloch  v.  Smith,  15  Ga.  395;  Cook  v.  Ritter,  4  B.  D.  Smith, 
253;  Lloyd  v.  Hannibal  R.  R.  Co.  53  Mo.  509;  Young  v.  State,  65  Ga.  525. 

A.   &   C— 16. 
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error  for  the  court  to  permit  it,  and  a  new  trial  may  be 
granted  for  such  eri'or;  but  where  counsel  for  the  State 
made  comments  outside  of  the  evidence,  and  no  objection 
was  made,  it  was  held  not  error.'  It  has  been  said  that  a 
court  may  refuse  to  allow  a  plaintiff's  counsel  to  argue  a 
case  before  the  jury,  there  being  no  evidence  in  the  cause 
legally  sufficient  from  which  they  can  legitimately  find  a 
verdict  for  the  plaintiff.'' 

At  times,  the  court  should  not  wait  for  the  objection  of 
the  opposite  party  when  a  counsel  commits  a  flagrant 
breach  of  the  rule,  as  where  a  counsel  attempts  surrepti- 
tiously to  get  before  the  jury  facts  which  have  not  been 
proven,  and  where  an  attorney,  in  arguing  his  cause  on  his 
own  account,  gave  an  account  of  an  attempt  by  a  person 
not  a  party  to  the  record  to  assassinate  him.'  But  where 
there  is  a  conflict  of  testimony,  it  is  not  error  for  the  court 
to  permit  counsel  to  state  to  the  jury  the  facts  as  proved, 
according  to  his  view  of  the  case.^ 

lu  the  exercise  of  this  power  to  control  counsel,  and  to 
stop  and  correct  him  when  the  purport  of  the  evidence  is 
mistaken,  a  court  should  not  express  its  opinion  on  the 
facts  of  the  case.  It  has  been  held  error  to  permit  counsel 
to  read  and  comment  upon,  as  part  of  the  argument  to  the 
jury,  the  minutes  of  evidence  taken  at  a  former  trial  be- 
tween the  same  parties.^ 

§  113.    Comments  on  persons  and  their  actions. — A 

judge  has  power  to  stop  an  attorney  who  abuses  his  privi- 
lege in  commenti-ig  on  a  witness  and  his  testimony.     This 


'  Tucker  v.  Henniker,  41  N.  H.  317;  Davis  v.  State,  33  Ga.  98. 
'2  Bankard  v.  Baltimore  R.  R.  Co.  84  Md.  197;  6  Am.  Rep.  321. 

'  Berry  v.  State,  10  Geo.  511;  Saunders  v.  Baxter,  6  Heisk.  369. 

■•  Hotcher  v.  State,  18  Ga.  460;  McNab  v.  Lookhart,  Ibid.  495;  Proffatt  on 
Trial  by  Jury,  seo.  250;  Dikeman  v.  Arnold,  83  Mich.  218. 

'=  Proffatt  on  Trial  by  Jury,  sec.  250;  Bill  v.  People,  14  111.  432;  Martin  v. 
Orndorff,  22  Iowa,  505.  In  arguing  a  case  to  the  jury,  counsel  have  a 
right  to  read  the  whole  pleadings,  including  exhibits  attached  thereto, 
and  so  long  as  they  do  not  go  outside  of  the  case  and  attempt  to  bring  in 
other  matters,  they  cannot  be  restrained  by  the  court.  (Knight  v.  Russ, 
77  Cal.  410.) 
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power  is  usually  exercised  sparingly,  but  it  should  be  exer- 
cised promptly  and  firmly  when  the  abuse  is  gross — as 
where  a  counsel  commented  on  a  prisoner  not  giving  evi- 
dence in  his  own  behalf,  it  was  held  error  for  the  court  to 
allow  it,  and  a  new  trial  was  granted.'  So  where  a  defend- 
ant in  a  criminal  case  has  not  produced  any  evidence  to 
sustain  his  general  reputation  and  moral  character,  it  is 
improper  for  counsel  to  argue  to  the  jury  that  his  failure 
to  do  so  may  be  considered  against  him.''  But  certain  acts 
of  a  party  tending  to  show  bad  faith  and  dishonest  dealing 
on  his  part,  are  properly  the  subjects  of  comment  to  the 
jury.  So  where  a  defendant,  being  asked  if  he  had  not  dis- 
posed of  his  property  to  avoid  a  recoveryin  the  action,  and 
had  not  since  attempted  to  sell  the  same  property,  it  was 
considered  proper  to  comment  on  his  answers.^ 

The  boundaries  that  separate  legitimate  argument  by 
illustration  from  an  attempt  to  covertly  introduce  facts 
bearing  on  the  case  unconnected  with  the  evidence,  consti- 
tute a  question  that  must  be  decided  on  many  occasions  by 
the  court  in  its  discretion.  It  has  been  said  that  an  advo- 
cate, however  unrestricted  he  may  or  ought  to  be  in  the  use 
of  all  the  forms  of  rhetoric,  such  as  invective,  satire,  ridicule, 


'  Proffatt  on  Trial  by  Jury,  sec.  i!52;  Crandall  v.  People,  2  Lans.  309; 
State  V.  VVilllarns,  65  N.  C.  505;  Jenkins  J'.  Ore-Dressing  Co.,  Ibid.  563; 
Derries  v.  Haywood,  63  N.  C.  53.  Where,  in  his  argument  to  the  jury,  the 
prosecuting  attorney  made  an  erroneous  statement,  entirely  outside  of 
the  record,  and  there  was  no  means  by  which  the  court  could  ascertain 
whether  the  error  was  cured  by  the  instruction  to  the  jury  to  disregard 
the  statement,  the  conviction  was  set  aside  and  a  new  trial  granted. 
(People  V.  Treat,  77  Mich.  348.)  So,  during  the  argument  of  a  cause,  coun- 
sel for  the  State  spoke  of  one  of  the  defendant's  witnesses  as  "this  scoun- 
drel, who  has  served  a  term  in  the  penitentiary."  There  was  no  proof  to 
support  the  statement,  and  it  was  held  to  be  reversible  error  for  the  court 
to  refuse  the  appellant's  request  to  have  it  corrected.  (Schloster  v.  State, 
(Ind.)  27  N.  E.  Rep.) 

■•'  Fletcher  v.  State,  49  Ind.  124;  19  Am.  Rep.  673. 

'  Proffatt  on  Trial  by  Jury,  sec.  252;  State  v.  Lassiter,  70  N.  C.  462.  The 
non-introduction  of  a  settlement  on  which  it  is  relied  that  a  note,  the 
subject  of  the  action,  was  brought  into  account  and  satisfied,  is  a  proper 
circumstance  for  comment  before  the  jury,  on  the  trial  for  the  recovery 
of  the  amount  of  the  note.  (Chambers  v.  Brigman,  68  N.  C.  274;  Gray  u. 
Burk,  19  Tex.  228;  Cross  v.  Garrett,  36  Iowa,  480.) 
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or  humor,  and  every  variety  of  illustration  drawn  from  the 
facts  in  evidence,  or  from  facts  hypothetically  assumed, 
ought  not  to  be  allowed  to  make  himself  a  witness,  and 
state  facts  within  his  own  knowledge  touching  the  case 
under  discussion.^ 

§  113a.    Comments  on  omission  of  accused  to  testify. — 

Under  a  statute  declaring  that  the  omission  of  an  accused 
person  to  testify  shall  not  be  used  to  his  prejudice  or  taken 
as  an  evidence  of  guilt,  both  court  and  counsel  should  studi- 
ously avoid  all  allusions  to  the  subject.^ 

The  prosecuting  attorney  may,  however,  comment  in  his 
argument  to  the  jury  upon  the  fact  that  the  father  of  the 
accused,  being  present,  was  not  called  as  a  witness  for  the 
defense.' 

So,  the  effect  of  the  impropriety  of  counsel  for  the  State 
arguing  to  the  jury  from  the  omission  of  the  accused  to 
make  a  statement,  may  be  obviated  by  an  appropriate 
charge  from  the  court.^ 

And  when  the  prosecuting  attorney,  in  violation  of  the 
statute,  has  commented  on  the  accused's  failure  to  testify 
in  his  own  behalf,  but  the  record  fails  to  show  that  any 
objection  was  made  at  the  time,  or  that  any  ruling  was  had 
in  regard  thereto,  the  verdict  will  not  be  set  aside.^ 

So,  where  a  defendant  in  a  criminal  case  takes  the  wit- 
nees  stand  to  testify  in  his  own  behalf,  he  assumes  the 
character  of  a  witness,  and  the  prosecuting  attorney  may 
comment  on  his  testimony  as  fully  as  on  that  of  any  other 
witness.  The  exemption  from  unfavorable  comment 
extends  only  to    such  defendants  as  choose  not  to  avail 


'  Proffatt  on  Trial  by  Jury,  sec.  25();  Bell  v.  People,  14111.  432. 

^  Baker  v.  People,  105  111.  452;  Long  v.  State,  56  Ind.  179;  26  Am.  Rep.  19; 
Commonw.  v.  Nichols,  114  Mass.  285;  19  Am.  Rep.  346;  C'ommonw.u.  Scott, 
123  Mass.  239;  25  Am.  Rep.  87;  Hunt  v.  State,  28  Tex.  App.  149;  19  Am.  St. 
Rep.  815;  People  v.  Doyle,  12  N.  Y.  Supp.  836. 

'  Crumes  v.  State,  28  Tex.  App.  189;  19  Am.  St.  Rep.  853. 

■*  Robinson  v.  State,  82  Ga.  535. 

5  Martin  v.  State,  (Wis.)  48  N.  W.  Rep.  119;  and  see  Hoflfman  v.  State,  65 
Wis.  46;  Santry  v.  State,  67  Wis.  67;  Baker  v.  State,  69  Wis.  32. 
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themselves  of  the  privilege  of  testifying  in  their  own 
behalf.' 

It  is  improper  on  the  argument  before  the  jury  for  the 
defendant's  counsel  to  refer  to  or  in  any  manner  animadvert 
upon  the  plaintiff's  refusal  to  consent  that  her  physician  be 
examined,  it  being  a  privilege  which  the  law  secures,  and  is 
not  to  be  questioned.^ 

§  1136.   Expression  of  opinion  as  to  guilt  of  accused. — 

Although  it  is  improper  for  the  prosecuting  officer  to  tell 
the  jury  that  he  believes  the  defendant  guilty,  yet  he  has 
the  right  to  argue  from  the  testimony  that  the  defendant  is 
guilty,  and  to  state  to  them  what  evidence  before  them 
convinces  him,  and  should  convince  them,  of  such  guilt.^ 

And  the  expression  of  opinion  by  the  prosecuting  attor- 
ney that  the  accused  is  guilty,  is  held  not  to  be.  cause  for 
reversal.'' 

And  the  objection  will  not  be  considered,  unless  a  writ- 
ten request  was  made  for  an  instruction  that  the  jury  must 
not  allow  themselves  to  be  influenced  thereby." 

It  is  however  held,  that  a  prosecuting  attorney  cannot  be 
permitted  to  assert  to  the  jury,  under  the  solemnity  of  his 
official  oath,  his  belief  in  the  guilt  of  the  accused." 

§  114.  Argument  on  the  law. — Whether  an  argument 
on  the  law  of  the  case  can  be  made  to  the  jury  has  been 
doubted.  It  has  been  held  that  it  should  not  be  permitted 
when  the  court  is  asked  for  a  statement  of  the  law  and 
gives  it  to  the  jury  as  authoritative,  and  the  court  may 
rightly  prevent  the  counsel  for  the  defense  from  arguing 
the  constitutionality  of  a  law  to  the  jury.'     The  practice  of 

'  McPadden  v.  State,  28  Tex.  App.  241;  State  v.  Pfefferle,  36  Kan.  90. 
^  Kelley  v.  Hlghfield,  15  Oreg.  277. 
^  People  V.  Hess,  (Mich.)  48  N.  W.  Rep.  181. 

*  Spohn  V.  People,  (111.)  27  N.  E.  Rep.  688;  Habel  v.  State,  28  Tex.  App. 
588. 
5  Habel  v.  State,  28  Tex.  App.  588. 
»  People  V.  Quick,  58  Mich.  321. 
'  Proffatt  on  Trial  by  Jury,  sec.  253;    Davenport  v.  Commonwealth,  1 
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counsel  in  presenting  their  views  of  the  law  to  the  jury  is 
subject  to  a  correction  afterward,  when  the  court  gives 
instruction  to  the  jury;  but  a  court  can  generally  interfere 
and  stop  a  counsel  in  an  argument  of  law  to  the  jury  when 
its  own  opinion  is  fixed,  and  in  such  case  it  seems  that  it 
may  interfere  to  the  extent  of  refusing  to  allow  any  argu- 
ment at  all.' 

In  civil  cases  counsel  have  a  right  to  present  their  views 
of  the  law  so  as  to  discus  the  facts  intelligently  to  the 
jury.^  Arguments  should  be  restricted  to  a  discussion  of 
the  facts  of  the  case,  and  the  conclusions  legitimately  de- 
ducible  from  the  law  applicable  to  them.* 

In  the  latitude  allowed  to  counsel,  courts  may  impose 
some  reasonable  restraints  upon  the  address  to  the  jury.  It 
has  been  held  that,  even  though  the  jury  are  the  judges  of 
the  law  in  criminal  cases,  the  court  may  refuse  to  allow 
counsel  to  read  law  books  to  the  jury.*  Still,  it  is  preferable 
in  such  cases  to  err  on  the  side  of  liberality ;  and  restric- 
tions which  do  not  leave  to  counsel,  who  are  apparently  act- 
ing in  good  faith,  such  reasonable  time  and  opportunity  as 
they  may  deem  necessary  for  presenting  their  client's  case 
fully,  may  be  so  far  erroneous  as  to  warrant  setting  aside  a 
verdict  of  guilty.*  The  right  of  counsel  to  address  the  jury 
on  questions  of  law  in  criminal  cases,  is  still  in  dispute.  If 
by  the  local  law  the  jury  are  the  judges  both  of  law  and 
fact,  there  appears  no  good  reason  why  counsel  should  not 
be  allowed  to  address  them  upon  the  law.*  But  the  contrary 
is  held  in  Maryland,'  where  counsel  is  not  allowed  to  argue 

Leigh,  588;  Delaplane  v.  Crenshaw,  15Gratt.  457;  Franklin  v.  State,  12  Md. 
236. 

'  Robinson  t;.  Adkins,  19Qa.  398;  Howell  u.  Connmonwealth,  5  Oratt.  084. 

^  McMath  V.  The  State,  55  Ga.  303;  Warmook  v.  State,  56  Ga.  503;  Rau- 
sone  V.  Christian,  Ibid.  353. 

'  Thompson  v.  State,  43  Tex.  268. 

*  Murphy  v.  State,  6  Ind.  490.  See  Lynch  v.  State,  9  Ind.  541;  Phoenix 
Ins.  Co.  V.  Allen,  11  Mich.  501;  83  Am.  Dee.  556. 

»  People  V.  Keenan,  13  Cal.  581. 

«  Lynch  v.  State,  9  Ind.  511;  Murphy  v.  State,  6  Ind.  490.  See  trial  of  Col. 
Lilburne  in  1649,  4  How.  St.  Tr. 

'  Franklin  v.  State.  12  Md.  236.  See  also  United  States  v.  Callendar 
Whart.  St.  Tr.  688. 


§    114  PRIVILEGES    AND    EXEMPTIONS.  247 

the  constitutionality  of  a  statute  to  the  jury;  and  the  con- 
stitution, in  making  the  jury  judges  of  the  law  as  well  as 
of  the  facts,  does  not  empower  them  to  decide  a  statute  in- 
valid. In  Massachusetts,  where,  as  in  other  localities,  the 
jury  is  supposed  to  receive  the  law  from  the  court,  it  is 
nevertheless  held  that  counsel  has  a  right  to  address  them 
upon  the  law.^ 

It  is  often  the  habit  of  counsel  to  read  extracts  from  au- 
thorities to  the  jury.  There  are  times  when  the  court  may 
rightfully  deny  the  privilege,  as  where  a  counsel  proposed 
to  read  to  the  jury  an  adjudication  by  the  highest  court  of 
another  State,  ruling  that  a  statute,  similar  to  that  upon 
which  the  indictment  was  founded,  was  contrary  to  the 
constitution  of  the  State.''  The  matter  seems  to  be  in  the 
discretion  of  the  court,  and  it  may  refuse  to  allow  an  un- 
necessary consumption  of  time.' 

The  general  rule  appears  to  be  to  permit  extracts  from 
text-books  to  be  read  in  argument  by  way  of  illustration 
merely.  The  court,  however,  should  instruct  the  jury  that 
such  extracts  are  not  evidence.  When  it  deems  the  doc- 
trine erroneous,  it  is  to  so  instruct  the  jury.  It  is  said  in  a 
California  case  that  the  "  practice  of  allowing  counsel,  in 
either  a  civil  or  a  criminal  action,  to  read  law  to  the  jury, 
is  objectionable,  and  ought  not  to  be  tolerated.  There  are 
cases,  however,  in  which  it  is  permissible  for  counsel,  by 
way  of  illustration,  to  read  to  the  jury  reported  cases,  or 
extracts  from  text-books,  subject  to  the  sound  discretion  of 
the  court,  whose  duty  it  is  to  check  promptly  any  effort  on 
tlie  part  of  counsel  to  disregard  the  instructions,  or  to  take 
tbe  law  of  the  case  from  the  books  rather  than  from  the 
court."^ 

'  Co'jimonwealth  v.  Porter,  10  Met.  263;  Commonwealth  v.  Austin,  7 
Gray,  51. 

■^  Commonwealth  v.  Murphy,  10  Gray,  1;  Commonwealth  v.  Porter,  10 
Met.  63;  Lloyd  v.  Hannibal  &o.  R.  K.  Co.  53  Mo.  514. 

'  Mayfield  v.  Cotton,  37  Tex.  229.  In  a  negligence  case,  the  reading  by 
counsel  forthe  plaintiff  of  a  former  opinion  in  the  same  case,  accompanied 
with  a  statement  that  the  court  had  passed  upon  the  question  of  contrib- 
utory negligence  favorably  to  the  plaintiff,  was  held  to  have  been  highly 
improper.    (Laughlin  v.  Street  Railroad  Co.  80  Mich.  154.) 

*  Proffat  on  Trial  by  Jury,  sec.  251;  People  v.  Anderson,  44  Cal.  65; 
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The  privilege  of  argument  should  not  be  abused;  but 
considerable  latitude  is  generally  allowed,  both  at  the  Eng- 
lish common  law  and  in  the  American  courts.' 

g  114a.    Objection  to  remarks  of  counsel — Reversal. — 

As  a  general  rule,  improper  remarks  by  counsel  to  the  jury 
are  no  ground  for  a  new  trial,  if  desisted  from  upon  objec- 
tion being  made,  or  when  the  court  interferes.^  And  a  ver- 
dict will  not  be  set  aside  on  account  of  a  statement  made 
by  counsel  not  based  on  evidence,  but  which  was  with- 
drawn almost  as  soon  as  made,  and  by  which  the  verdict 
was,  in  all  human  probability,  wholly  uninfluenced.^  And 
if  the  court  is  not  asked  to  make  any  ruling  in  regard  to 
alleged  improper  remarks  of  counsel,  there  is  no  error  in 
not  granting  a  n^w  trial  on  the  ground  of  such  remarks.^ 
So,  exception  taken  to  alleged  improper  comments  of  coun- 
sel, without  stating  what  those  comments  were,  is  without 
avail. ^  Objection  to  language  used  by  counsel  in  opening 
the  case,  comes  too  late,  if  made  after  considerable  testi- 
mony has  been  taken.®  It  has  been  held  in  Indiana,  that, 
in  case  of  misconduct  of  counsel  in  argument,  if  the  injured 
party  thinks  that  the  injury  is  of  such  a  character  that  it 
cannot  be  repaired  by  any  action  of  the  court,  he  should 
move  to  set  aside  the  jury,  or  take  such  other  steps  as  he 
may  think  will  secure  to  him  a  fair  and  impartial  trial. 


Puller  V.  Talbot,  23  111.  357;  76  Am.  Dec.  695;  Spragae  v.  Craig,  51  111.  288; 
Harvey  v.  State,  40  Ind.  516;  Yoe  v.  People,  49  III.  410;  Cory  v.  Silcox,  6 
Ind.  39;  Kenyon  v.  Sutherland,  3  Gilm.  99;  Leeg  v.  Drake,  1  Ohio  St.  286. 

'  McNobb  V.  Lockliart,  18  Ga.  507. 

•^  Olsen  V.  Gjertsen,  42  Minn.  407;  Griffin  o.  State,  90  Ala.  596;  Halloran 
V.  Halloran,  (lU.)  27  N.  B.  Rep.  82. 

'  Kennedy  v.  Sullivan,  (111.)  26  N.  E.  Rep.  382.  See,  also,  Spohn  v.  Peo- 
ple, (111.)  27  N.  E.  Rep.  688;  Postel  v.  Oard,  (Ind.)  27  N.  E.  Rep.  584;  Phoe- 
nix Ins.  Co.  V.  Weeks,  (Kan.)  26  Pac.  Rep.  410. 

■>  Drew  V.  State,  124  Ind.  9;  Goff  v.  Scott,  126  Ind.  200.  Compare  Per- 
kins u.  Burley,  64  N.  H.  524;  Cross  v.  Grant,  62  N.  H.  675;  Martin  v.  State, 
53  Miss.  505;  56  Am.  Rep.  812. 

^  Taylor  v.  State,  83  Ga.  647;  Welch  v.  Palmer,  (Mich.)  48  N.  W.  Rep. 
552.  And  the  grounds  of  the  objection  must  be  specifically  stated.  Coble 
V.  Blezroth,  125  Ind.  430;  and  see  White  v.  Gregory,  126  Ind.  96. 

«  Welch  V.  Palmer,  (Mich.)  48  N.  W.  Rep.  652. 
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But  if  he  fails  to  do  this,  and  permits  the  case  to  proceed  to 
final  determination,  he  must  be  deemed  to  have  waived 
all  questions  arising  out  of  such  misconduct.' 

§  115.  Limiting  time  of  argument. — It  is  the  frequent 
practice  of  the  courts  to  prescribe,  in  civil  cases,  and  in 
criminal  trials  for  minor  offenses,  the  length  of  time  a  coun- 
sel shall  take  up  in  argument.  The  exercise  of  this  dis- 
cretion is  supported.  Yet  the  authority  of  the  court  must 
be  to  some  extent  circumscribed,  otherwise  it  might  be  so 
exercised  as  to  abridge  too  much  the  privilege  of  counsel 
in  argument. 

In  a  slander  case,  the  court  has  limited  the  argument  to 
an  hour  and  a  half  on  one  side  and  an  hour  on  the  other, 
and  on  appeal  this  was  held  no  abuse  of  discretion."  But 
iu  graver  charges,  for  higher  offenses,  the  action  of  the 
court  will  be  moi'e  jealously  watched,  as  it  is  a  constitu- 
tional right  to  have  counsel  argue  to  the  jury.  It  was 
therefore  held,  in  the  case  of  a  charge  for  an  assault  with 
an  intent  to  murder,  and  where  the  counsel  was  limited  to 
forty  minutes  in  the  argument  to  the  jury,  that  this  was 
error,  in  view  of  his  protest  that  he  could  not  do  justice  to 
his  client  in  that  space  of  time.^  In  a  trial  for  shooting 
with  intent  to  kill,  a  limitation  of  the  argument  for  the  de- 
fense to  five  hours  has  been  sustained.*  In  a  California 
case,  the  defendant  was  tried  for  a  capital  offense,  and  his 
counsel  was  restricted  in  his  argument  to  one  hour  and  a 
half.  This  was  held,  on  appeal,  to  be  an  improper  re- 
striction, and  the   decision  was   placed   on  constitutional 

'  Grut)b  V.  state,  117  Ind.  277;  and  see  Henning  v.  State,  106  Ind.  386; 
Coleman  v.  State,  111  Ind.  563;  Mainard  v.  Beider,  (Ind.)  28  N.  E.  Rep. 
196;  State  v.  Hogan,  120  Ind.  208;  Cheatham  o.  State,  67  Miss.  335;  19  Am. 
St.  Rep.  310;  McDonald  v.  People,  126  111.  150;  9  Am.  St.  547,  and  extended 
note  559-570. 

^  Proflatt  on  Trial  by  Jury,  sec.  254;  Musselman  v.  Pratt,  44  Ind.  126; 
Dobbins  v.  Oswalt,  20  Ark.  619;  Freligh  v.  Ames,  31  Mo.  253;  State  v. 
Page,  21  Mo.  257;  64  Am.  Deo.  229;  Lynch  v.  State,  9  Ind.  541;  Woods' 
Case,  7  Leigh,  743. 

^  Hunt  V.  State,  49  Ga.  255;  15  Am.  Rep.  677. 

*  Weaver  v.  State,  24  Ohio  N.  S.  584. 
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grounds,  inasmuch  as  such  -action  deprived  the  prisoner  of 
the  opportunity  of  a.  full  defense,  which  was  his  constitu- 
tional right.  A  late  decision  in  North  Carolina,  in  a  case 
of  a  charge  for  murder,  where  an  hour  and  a  half  was 
fixed,  and  the  restriction  sustained,  is  probably  not  law.' 
The  refusal  of  the  court  to  permit  counsel  to  proceed  in  ad- 
dressing the  jury  is  not  error,  unless  excepted  to.^ 

§  116.    Responsibility  of  counsel  in  argument.  —  As 

long  as  counsel  confine  themselves  to  the  issues,  they  are 
privileged  to  comment  upon  individuals  without  being  lia- 
ble in  an  action  against  them.  Words,  either  spoken  or 
written,  in  a  legal  proceeding,  they  being  pertinent  and 
material  to  the  controversy,  are  privileged.  This  is  the  gen- 
eral rule,'  but  counsel  cannot  go  outside  of  the  case  and  make 
slanderous  attacks  upon  a  party.  If  he  does,  he  is  no  more 
privileged  than  any  other  person,  and  is  liable.  An  attorney 
in  defending  his  client  from  a  charge  of  assault  in  turning 
out  the  plaintiff'  from  certain  premises  in  which  he  had 
agreed  to  sell  wine  under  agreement  with  a  certain  party, 
stated  that  that  party  had  sufficient  reasons  for  determin- 
ing the  agreement,  and  that  he  had  been  plundered  by  the 
plaintiff  to  a  frightful  extent.  This  was  held  a  statement 
connected  with  the  transaction,  and  an  inference  from  the 
facts,  and  was  privileged.^  And  so,  where  a  party  was  al- 
leged to  have  kept  a  sum  of  money,  which  by  his  contract 
he  ought  not  to  have  kept,  counsel  used  the  language,  "he 

'  Proffatt  on  Trial  by  Jury,  sec.  254;  People  v.  Keenan,  13  Cal.  581; 
State  V.  Collins,  70  N.  C.  241;  16  Am.  Rep.  771. 

'  Wilkins  v.  Anderson,  11  Pa.  399.  It  is  the  right  of  a  party  to  an  action 
tried  before  a  jury  to  have  every  fact  or  point  essential  to  his  case  called 
to  the  attention  of  the  jury  by  his  counsel  in  argument,  and  guided  by 
this  principle  the  court  may,  in  its  discretion,  determine  whether  one  or 
more  counsel  shall  address  the  jury  either  m  the  opening  or  closing  of 
the  argument.    (Carruthers  v.  McMurray,  75  lo.wa,  173.) 

"  Proffatt  on  Trial  by  Jury,  sec.  255;  Garr  v.  Selden,  4  N.  Y.  91;  Leaw. 
White,  4  Sneed,  111;  Jennings  v.  Paine,  4  Wis.  858;  Parker  v.  Mitchell, 
31  Barb.  469;  Hoar  v.  Wood,  3  Met.  193;  Hodgson  v.  Scarlett,  1  Barn.  & 
Aid.  232;  ^McMillan  v.  Birch,  1  Binn.  178;  2  Am.  Dec.  426;  Brook  v.  Mon- 
tague, Cro.  Jac.  90. 

*  Mackey  v.  Ford,  5  Hurl.  &  N.  792. 
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has  defrauded  us,"  this  was  held  privileged.'  The  subject 
has  been  already  discussed  in  a  preceding  section  while 
considering  the  general  privilege  of  counsel  in  argument. 

g  117.  Publication  of  argument. — There  is,  however,  a 
well-defined  difference  between  the  rules  of  law  which  pro- 
tect communications,  because  of  the  occasion  on  which  they 
are  made  and  the  duty  resting  upon  the  person  making 
them,  and  those  rules  which  concern  the  spreading  before 
the  world  the  same  communications.  It  does  not  follow, 
because  a  counsel  may  freely  speak  in  court  as  he  believes, 
or  is  instructed,  that  therefore  he  may  publish  his  speech 
through  the  public  press.  The  privilege  in  court  is  neces- 
sary to  the  complete  discharge  of  his  duty  to  his  client,  but 
when  the  suit  is  ended,  that  duty  is  discharged,  and  he  is 
not  called  upon  to  appeal  from  the  court  and  the  jury  to 
the  general  public.  Still,  it  seems  settled  that  a  fair  and 
impartial  account  of  judicial  proceedings  which  have  not 
been  ex  parte,  but  in  the  hearing  of  both  parties,  is,  gener- 
ally speaking,  a  justifiable  publication.^  A  further  discus- 
sion, however,  of  this  subject,  would  lead  us  too  far  into  the 
law  of  libel,  to  which  the  matter  properly  belongs. 

'  Needham  v.  Bowling,  15  Law  J.  Com.  P.  9.  See  ante,  seo.  110.  Where 
a  person,  appearing  for  himself,  applied  to  the  court  for  an  extension  of 
time  to  file  a  transcript  on  appeal,  and  in  the  application  went  outside  of 
the  reason  for  asliing  the  order,  which  was  an  accident  to  himself  that 
disahled  him  from  preparing  the  transcript,  and  charged  his  attorney  in 
the  court  below  with  collusion  with  the  adverse  attorney,  tliis  was  held 
not  privileged,  and  was  also  held  to  be  libelous ^er  se.  (Wyatt  v.  Buell, 
47  Cal.  624.) 

^  Hoare  v.  Silverlook,  9  Com.  B.  20;  Lewis  v.  Levy,  El.  Bl.  cfe  El.  537; 
Byalls  V.  Leader,  Law  B.  1  Ex.  290;  Stanley  v.  Webb,  4  Sand.  21;  Cincin- 
nati Gaz.  Co.  V.  Timberlalie,  10  Ohio  N.  S.  548;  78  Anj.  Dec.  285.  See  Kex 
1).  Carlisle,  3  Barn.  &  Aid.  167;  Kex  v.  Creavey,  1  Maule.  &  S.  273,  as  to 
indecent  and  blasphemous  publications.  See  also  Cooley's  Const.  Lim. 
*449  et  seq.  As  to  publication  of  speech  of  client,  reflecting  on  counsel, 
see  Sandford  v.  Bennett,  24  N.  Y.  20.  And  upon  the  general  subject, 
Towushend  on  Libel  and  Slander,  3rd  ed.  sec.  229,  and  cases  cited;  EdsaU 
V.  Brooks,  17  Abb.  Pr.  227;  26  How.  Pr.  426. 
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§  118.  Disabilities  of  attorneys. — Among  the  restric- 
tions placed  upon  the  attorney,  by  reason  of  his  profession 
and  as  an  officer  of  the  court,  are  tlie  prohibitions  against 
becoming  security,  appearing  for  both  parties,  or  upon 
opposite  sides,  purchasing  choses  in  action,  acting  in  other 
capacities,  acting  for  unqalified  persons,  permitting  others 
to  use  his  name,  and,  under  some  circumstances,  from 
acting  as  a  witness. 

§  119.  Becoming  bail  or  surety. — From  motives  of 
public  policy,  and  to  prevent  attorneys  having  an  undue 
personal  interest  in  litigation,  they  are  usually  prevented 
either  by  statute,  or  by  rule  of  court,  or  on  general  princi- 
ples, from  becoming  bail  or  surety  in  causes  in  which  they 
are  engaged,  or  even  in  any  causes  in  the  courts  of 
which  they  are  attorneys.  If  they  become  so,  in  violation 
of  whatever  provisions  exist  in  that  regard,  they  are  liable 
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to  be  considered  as  having  placed  themselves  in  contempt 
of  court,  and  may  be  so  dealt  with.' 

It  has  been  the  general  rule  in  England,  since  1654,  that 
attorneys  cannot  become  bail,  and  this  rule,  with  some 
variations,  has  been  extensively  adopted  in  America.^ 
One  other  reason  of  the  rule  is  that  if  an  attorney  was 
allowed  to  become  bail  for  a  client,  in  causes  in  which 
he  was  engaged,  he  would  be  subject  to  importunities 
with  which  he  would  perhaps  be  in  a  measure  con- 
strained to  comply,  though  he  might  deem  it  imprudent 
to  do  so.  The  rule  has  been  considered  applicable  to 
every  case  in  which  a  party  in  the  prosecution  or  defense 
of  a  suit  is  required  to  give  bail  or  security  of  any  kind,' 
but  still  he  is  sometimes  allowed  by  statute  to  become 
security  for  costs.* 

The  disqualification  of  an  attorney  as  to  bail  is  not 
usually  confined  to  cases  in  which  he  is  attorney,  but  is 
general  in  its  operation;^  but  still  he  must  be  a  practicing 
attorney,  and  so  where  he  had  not  practiced  for  six  years 
he  was  considered  competent.^  The  bail,  however,  cannot 
be  treated  as  a  nullity,  and  an  attorney,  if  he  signs,  is  lia- 
ble on  his  recognizance,  notwithstanding  the  prohibition, 
though  an  infringement  of  the  rule  may  subject  him  to 

'  Love  V.  SheflFelin,  7  Pla.  40;  Gilbank  v.  Stephenson,  30  VV^is.  155; 
Massieu.  Mann,  17  Iowa,  131.  See  Hoflmau  u.  Rowley,  13  Abb.  Pr.  398; 
Branger  v.  Butterick,  80  Wis.  153;  Dillon  v.  Watkins,  2  Spear,  445 
Ryckman  v.  Coleman,  13  Abb.  Pr.  398;  Miles  v.  Clarke,  4  Bosw.  632.  In 
some  States,  however,  the  rule  has  not  obtained.  See  Abbott  v.  Zeigler, 
9  Ind.  511;  Walker  v.  Holmes,  22  Wend.  614;  Church  ti.  Drummond,  7 
Ind.  17. 

^  Mann  v.  Nottage,  1  Younge  &  J.  367«;  Coster  v.  Watson,  15  Johns.  535; 
A  rule  of  court  in  Texas  prohibiting  an  attorney  of  the  court  from  be- 
coming surety  in  any  case  pending  therein,  except  under  special  leave 
of  the  court,  is  held  to  be  directory  merely,  and  if  he  becomes  such 
surety  his  act  is  neither  void  nor  voidable.  The  purpose  of  the  I'egula- 
tion  is  sufficiently  accomplished  by  punishing  the  offender  for  contempt 
of  court,  without  holding  the  bond  a  nullity.  (Kohn  r.  Washer,  69  Tex. 
67;  5  Am.  St.  Rep.  528.) 

2  Craig  V.  Scott,  1  Wend.  35. 

*  Walker  v.  Holmes,  22  Wend.  614. 

^  Anon.  1  Chit.  714«. 

'  King  V.  Sheriff,  2  East,  182;  Bell  v.  Gate,  1  Taunt.  162. 
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penalties.^  The  rule  extends  to  the  attorney's  clerks,  even 
though  the  clerk  be  not  in  the  service  of  the  party's  attor- 
ney.'^ But  there  appears  to  be  no  objection  to  an  attorney's 
clerk  becoming  bail  for  his  employer,^  although  a  convey- 
ancer engaged  in  partnership  with  an  attorney,  and  sharing 
in  the  general  profits  of  the  business  of  the  ofi&ce,  though 
not  practicing  himself,  was  not  allowed  to  justify  as  bail.* 

For  the  same  general  reason  on  which  the  rule  is  founded, 
and  to  prevent  evasions  of  it,  it  has-been  decided  that  bail 
who  have  been  indemnified  by  an  attorney  are  not  compe- 
petent,  whether  the  indemnity  be  in  writing  or  not.*  But 
if  one  becomes  bail  merely  at  the  request  of  an  attorney, 
not  being  indemnified  by  him,  nor  expecting  to  be,  he  is  of 
course  competent.' 

The  rule  as  to  bail  in  courts  of  law  was  never  adopted  in 
the  courts  of  chancery  in  respect  to  security  required  by 
statute,  and  it  has  been  held  that  a  solicitor  might  be 
surety  upon  a  bond  for  costs,  and  the  disability  limited  to 
bail  for  the  appearance  of  the  party  arrested.^ 

§  120.  Acting  on  both  sides. — Even  by  the  consent  of 
parties,  an  attorney  is  not  permitted  to  act  on  both  sides  of 
a  cause.  Attorneys  in  England  have,  in  pursuance  of  tlie 
summary  jurisdiction  of  the  court,  been  committed  to  the 
Fleet  and  their  names  stricken  from  the  rolls  for  acccepting 

'  Ibid.;  Foxall  v.  Bowerman,  2  Bast,  182;  Bauter  v.  Levi,  1  Chit.  713; 
Harper  v.  Tahomden,  1  Chit.  714. 

^  Anon.  Lofft,  263,  280;  Boulogne  v.  Vautrin,  Cowp.  828;  S.  C.  2  Dour. 
467n;  Thompson  v.  Roubell,  2  DoiTg.  467»;  Laing  v.  Candale,  1  H.  Black. 
76;  Cornish  v.  Ross,  2  H.  Black.  350;  Stoneham  v.  Pink,  3  Price,  263;  Feu- 
ton  V.  Rugglea,  1  Bos.  &  P.  356;  Redit  v.  Rroomhead,  2  Bos.  &  P.  564. 

^  Dixon  V.  Edwards,  2  Anstr.  356. 

■* V.  Yates,  1  Dowl.  &  R.  9. 

^  Greensil  v.  Hopley,  I  Bos.  &  P.  103:  Capon  v.  Dillamore,  1  Blng.  423; 
S.  C.  8  Moore,  516;  Anon.  1.  Dowl.  O.  S.  1. 

'  Hunt  V.  Blaquiere,  4  Bing.  588.  See,  also,  upon  the  general  subject, 
Bell  V.  Uate,  1  Taunt.  162;  Cakish  v.  Ross,  Ibid.  164n;  Hill  v.  Thompson, 
7  Moore,  403;  Jackson  v.  Trinder,  2  W.  Black.  1180. 

'  Willmont  v.  Meserole,  48  How.  Pr.  430;  Jones  v.  Savage,  10  VP^end.  621; 
Sigourney  v.  W^addle,  9  Paige,  381;  Walker  v.  Holmes,  22  Wend.  614; 
Micklethwaite  v.  Rhodes,  4  Sand.  Ch.  431;  Ryckman  v.  Coleman,  13  Abb. 
Pr.  598. 
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a  retainer  on  both  sides.'  In  other  cases,  the  court  has,  on 
motion,  set  aside  proceedings,  and  imposed  the  costs  upon 
the  attorney.'* 

"An  attorney,"  said  Chief  Justice  Hobart,  "oweth  to  his 
client  fidelity, secrecy, diligence,  and  skill,  and  cannot  take 
a  reward  on  the  other  side."^  Where  an  attorney  has  been 
retained  by  one,  he  cannot  recover  for  professional  services 
rendered  in  the  same  matter  to  another  who  is  antagonis- 
tic, nor  can  he  enforce  a  contract  based  on  such  assistance 
to  an  opposite  party.* 

Where  it  was  shown  that  an  attorney  who  was  preparing 
to  assist  in  the  prosecution  had  been  employed  by  the  de- 
fendant in  a  criminal  cause  to  make  his  defense,  and  that 
the  latter  had  disclosed  to  such  attorney  the  facts  in  the 
cause  and  the  evidence  for  his  defense,  the  attorney  was 
very  properly  not  allowed  to  assist  in  the  prosecution,  the 
court  observing  that  to  sanction  such  a  course  would  be  to 
defeat  the  very  purpose  for  which  courts  were  organized, 
viz.,  the  administration  of  justice.'  In  another  case  the 
court  found  it  necessary  to  remark  that  an  attorney  is 
never  allowed  to  change  sides  in  the  same  suit,  though  at 
different  trials,  or  receive  fees  of  two  adversaries  in  one 
cause;  but  where  an  attorney  has,  in  the  course  of  other 
business,  obtained  a  knowledge  of  matters  connected  with 
the  suit  in  question,  courts  will  not  in  general  on  that  ac- 
count restrain  an  attorney  from  acting  against  the  party 
through  whose  business  he  obtained  such  knowledge."   But 


'  Anon.  7  Mod.  47;  2  Bing.  423;  Mason's  Case,  1  Freem.  74. 

°  Berry  v.  Jenkins,  3  Blng.  423.  As  an  attorney  cannot  act  on  both 
sides  professionally,  if  he  has  been  employed  by  a  wife  to  procure  a 
separation  from  her  husband,  he  cannot  engnge  to  act  for  the  husband  as 
his  attorney  in  preventing  it.  (Herrick  v.  Cotley,  30  How.  Pr.  208;  S.  C. 
1  Paly,  512.) 

'  Herrick  v.  Cotley,  30  How.  Pr.  208;  S.  C.  1  Daly,  512;  Yardley  v.  EUiU, 
Hob.  8;  Shire  v.  King,  Yel.  32. 

*  Herrick  v.  Cotley,  39  How.  208;  1  Daly,  512. 

'  VPilson  V.  State,  16  Ind.  .392;  Gaulden  v.  Georgia,  11  Ga.  47. 

•  Price  V.  Company,  18  Ind.  137;  Henry  v.  Raiman,  25  Pa.  354;  64  Am. 
Dec.  703;  Valentine  v.  Stewart,  |15  Cal.  387;  Sherwood  v.  Saratoga  R.  R. 
Co.  15  Barb.  650. 
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a  counsellor  appointed  to  perforin  the  duties  of  prosecuting 
officer  in  the  latter's  absence  cannot  act  as  such  in  a  crimi- 
nal cause  depending  upon  the  same  state  of  facts  as  a  civil 
action  in  which  he  has  been  previously  employed,  and  if 
he  is  allowed  to  so  conduct  the  prosecution  in  the  face  of 
the  defendant's  objection,  it  is  error/ 

§  120a.  Acting  on  both  sides — {Continued.) — Under 
no  circumstances  can  an  attorney  at  law  recover  for  legal 
services  rendered  by  him  in  the  same  suit  to  parties  having 
opposing  interests.^  The  relation  of  attorney  and  client  im- 
plies that  the  attorney  is  to  look  to  his  client  alone  for  his 
compensation,  and  to  receive  any  compensation  from  the 
opposing  party  or  his  attorney,  without  the  consent  of  his 
own  client,  is  a  breach  of  trust  reposed  in  him  by  his  em- 
ployer.' And  it  is  held  that  a  solicitor  will  be  enjoined  at 
the  instance  of  a  former  client,  from  acting  for  the  antagonist 
of  the  latter,  whenever  the  transaction  in  reference  to  which 
the  injunction  is  sought  so  flows  out  of  or  is  connected  with 
that  in  which  the  solicitor  was  formerly  retained  that  the 
same  matter  of  dispute  may  probably  arise.*  But  the  solic- 
itor of  the  complainant  in  a  chancery  cause  may,  without 
impropriety,  draw  and  file  answers  for  any  of  the  defend- 
ants who  admit  the  allegations  of  the  bill,  and  make  no  de- 
fense.^ So,  if  there  be  no  conflict  between  the  interests  of 
the  plaintiff  and  the  intervenor  in  a  suit,  there  is  no  incon- 
sistency in  their  being  represented  by  the  same  attorney." 
Nor  is  an  attorney  disqualifled  from  acting  as  counsel  for 
the  assignee  of  an  insolvent  savings  bank,  in  an  action  upon 
the  treasurer's  bond,  although  he  may  have  acted  as  com- 
missioner in  the  insolvency  proceedings  to  examine  and 
allow  claims  against  the  bank.^     And  it  is  held  that  attor- 

'  Commonwealth  v.  Gibbs,  4  Gray,  146. 

°  MacDonald  v.  Wagner,  5  Mo.  App.  66. 

■■>  Orr  V.  Tanner,  12  R.  I.  94. 

■*  Little  V.  Kingswood  Collieries  Co,  Law  R.  20  Ch.  Div.  73tS. 

"  Cargile  v.  Ragan,  55  Ala.  287. 

«  Deering  v.  Hurt,  (Tex.)  2  N.  W.  Rep.  42. 

'  Hall  V.  Braokett,  60  N.  H.  215. 
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neys  for  an  insolvent  debtor  do  not  improperly  become  at- 
torneys for  the  assignee,  in  the  conduct  of  his  business  as 
such,  by  defending  an  action  brought  by  a  creditor  against 
the  insolvent  and  the  assignee,  to  set  aside  the  assignment 
for  fraud  charged  against  the  insolvent  debtor/  And 
where  one  acts  as  attorney  for  a  corporation,  lie  does  not 
thereby  bring  himself  into  such  a  relation  of  personal  trust 
with  a  director  as  to  make  it  improper  for  him  afterwards 
to  act  as  counsel  in  a  proceeding  against  such  director,  for 
money  which  the  corporation  has  lost  through  a  breach  of 
his  official  trust.^  And  the  fact  of  the  retainer  of  an  attor- 
ney to  defend  a  prosecution  ia  bastardy,  will  not  prevent 
the  acceptance  by  him  of  a  retainer  from  the  plaintiff  in 
that  suit  to  prosecute  an  action  against  his  client  for  breach 
of  contract  for  marriage.^  The  fact  that  an  attorney  first 
appeared  for  the  defendant  in  an  action,  and,  in  violation 
of  professional  ethics,  went  over  to  the  cause  of  the  plain- 
tiff, is  not  sufficient  ground  for  reversing  a  judgment  in 
the  plaintiff's  favor.* 

§  121,  Buying  demands  for  suit. — To  prevent  undue 
personal  interest,  and  in  restraint  of  unnecessary  litigation, 
attorneys  are  not  generally  at  liberty  to  buy  demands  for 
suit  or  choses  in  action.  A  further  object  of  the  restriction 
was  originally  to  prevent  attorneys  from  purchasing  debts 
or  other  things  in  action  for  the  purpose  of  obtaining  costs 
by  prosecuting  them.  The  rule,  however,  is  not  intended 
to  prevent  a  purchase  for  the  honest  purpose  of  protecting 
some  other  important  right  of  the  assignee.^  In  some  States, 

'  In  re  Luce,  83  Cal.  303. 

^  Bent  V.  Priest,  10  Mo.  App.  543. 

'  Musseltnani).  Barker  26  Neb.  737. 

*  Shoemakers.  Smith,  80  Iowa,  656. 

^  Baldwin  v.  Latson,  2  Barb.  Ch.  306;  Van  Rensselaer  v.  Sheriff,  1  Cowen, 
443;  Hall  v.  Bartlett,  9  Barb.  297;  Brotherson  v.  Consaliis,  26  How.  Pr. 
213;  Warren  v.  Paine,  3  Barb.  Ch.  213;  Mann  v.  Pairchild,  3  Abb.  N.  Y. 
App.  152;  14  Barb.  548,  overruling  S.  C.  5  Barb.  108;  Ramsey  v.  Erie  R.  R. 
(Jo.  8  Abb.  Pr.  174.  An  attorney  cannot  lawfully  purchase  a  claim  lor  the 
consideration  that  he  will  prosecute  it  in  his  own  name  for  a  part  of  the 
amount  recovered.  (Dahms  v.  Sears,  11  Oreg.  47;  and  see  Burnham  v. 
Heselton,  82  Me.  495.) 

A.   &   C— 17. 
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it  has  even  been  made  a  criminal  offense  for  an  attorney  to 
ibuy  any  chose  in  action  for  the  purpose  of  bringing  suit 
thereon.  The  rule  applies  to  equitable  suits  as  well  as  to 
suits  at  law.'  It  extends  to  purchases  made  at  judicial  sales 
under  the  direction  of  an  officer  of  the  court? 

Wherever  the  restriction  has  been  incorporated  into  the 
statutory  law,  such  statutes  have  usually  been  declared 
constitutional,  and  even  in  criminal  cases  courts  have  gone 
so  far  as  to  hold  that  the  intent  with  which  tlie  attorney 
buys  the  note  or  thing  in  action  need  not  be  alleged  in  the 
indictment,  nor  need  it  be  averred  that  a  prosecution  has 
been  commenced  on  it.  The  act  of  buying  constitutes  the 
offense;  and  on  this  being  shown,  it  lies  with  the  defendant 
to  make  out  that  he  is  within  any  exception  or  proviso  in 
the  statute.'  The  date,  amount,  time  when  due,  etc.,  with 
.  other  circumstances  going  to  the  question  of  intent,  have 
been  held  immaterial*  to  be  alleged. 

While  the  relation  of  attorney  and  client  continues, 
the  court  will  carefully  scrutinize  the  dealings  and 
contracts  between  them,  and  guard  the  client's  rights 
.against  every  attempt  by  the  attorney  to  secure  an  advan- 
tage to  himself  at  the  expense  of  the  client.  Nor  is  it 
necessary  in  such  case  for  the  client  to  show  actual,  br,  as 

'  Cases  cited  supra. 

*  Mann  v.  Fairchild,  supra.  See,  as  to  prosecuting  in  justices'  courts, 
Good  ell  V.  People,  5  Parker  Cr.  C.  206. 

'In  some  States,  this  disability  does  not  exist.  In  New  Tork,an  attorney 
is  prohibited  by  statute  from  buying  directly  or  indirectly,  or  being  in- 
.  terested  in  the  purchase  of  a  thing  in  action,  with  the  intent  and  for  the 
purpose  of  bringing  suit  thereon,  and  no  cause  of  action  can  arise  out  of 
a  transaction  thus  prohibited.  (Wetmore  v.  Hegeman,  88  N.  Y.  73; 
Browning  v.  Marvin,  100  N.  Y.  144.)  And  the  purchase  of  a  thing  in 
action  by  an  attorney  with  the  intent  of  bringing  suit  thereon,  though 
only  on  a  certain  contingency,  is  a  violation  of  the  statute.  (Moses  v.  Mc- 
Dlvitt,  2  Abb.  N.  C.  47.) 

Purchase  of  an  interest  in  property  by  an  attorney,  made  after  judgment 
has  been  obtained,  is  not  forbidden  by  the  laws  of  Louisiana;  and  where 
money  is  borrowed  to  make  the  purchase,  the  lender  of  the  money  is 
estopped  from  pleading  illegality  in  the  purchase,  and  thus  retaining  the 
property  which  had  been  conveyed  to  himself  as  security  for  the  loan. 
(McMicken  v.  Perrin,  18  How.  507.) 

•*  People  V.  V7albridge,  3  Wend.  120;  6  Cowen,  512.  But  see  Hall  v.  Bart- 
lett,  9  Barb.  297. 
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it  is  sometimes  called,  active  fraud,  in  order  to  obtain 
relief;  but  the  law  will  presume  in  his  favor  so  soon  as  the 
confidential  relation  is  shown  to  have  existed  at  the  time 
of  the  transaction  complained  of.  This  rule  has  its  founda- 
tion on  principles  of  public  policy,  and  is  adhered  to  by  the 
courts  with  severity. 

If  the  attorney  purchases  the  subject-matter  in  litigation 
from  his  client's  adversary  in  the  suit,  or  any  interest 
therein,  his  client  will  be  entitled  to  the  advantages  grow- 
ing out  of  the  purchase  at  his  election.  The  attorney  will 
be  held  to  be  the  agent  of  his  client  for  the  purpose  of 
effecting  the  purchase,  if  the  client  chooses  to  hold  him  to 
that  position. 

An  attorney  will  not  be  permitted  to  buy  and  hold  for 
himself  against  his  former  client  a  right,  claim,  or  demand, 
as  to  which  he  had  been  the  adviser  of  the  latter;  for  it  will 
be  presumed  that  he  acquired  information  in  regard  to  it, 
under  the  confidence  of  his  former  relation,  or  in  the  exer- 
cise of  his  duty  as  attorney  and  counsel.  In  such  case,  an 
obligation  remains  to  be  faithful  to  the  trust  reposed  in  him, 
notwithstanding  his  employment  ma}"^  have  terminated ; 
and  it  is  not  in  his  power  to  relieve  himself  of  a  disability 
which  he  voluntarily  assumed,  and  which  became  perma- 
nent as  soon  as  it  attached.  It  is  not  an  answer  to  say  that 
the  demand  was  already  fixed  and  determined  as  a  legal 
obligation,  that  the  claim  was  open  alike  to  all  purchasers, 
and  that  the  party  is  not  injured  in  being  compelled  to  pay 
a  just  and  legal  debt.  But  a  principle  of  public  policy  and 
natural  equity  intervenes,  and  denounces  the  act  as  unfair, 
because  accomplished  under  circumstances  of  temptation 
which  might  lead  to  violations  of  just  obligations  and 
duties.  The  doctrine  is  founded  in  a  desire  of  the  law  to 
apply  the  principle  of  preventive  justice,  so  as  to  shut  out 
the  inducement  to  perpetrate  a  wrong,  and  by  disarming 
parties  of  all  legal  sanction  and  protection  for  their  acts,  to 
suppress  the  temptation.^ 

'  Brotherson  v,  Consalus,  26  How.  Pr.  213. 
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An  attorney,  it  seems,  has  a  right  to  make  a  purchase  of 
judgments  for  the  purpose  of  issuing  executions  and  collect- 
ing the  debts,  notwithstanding  a  statute  prohibiting  attor- 
neys from  buying  choses  in  action,  with  the  intent  and  for 
the  purpose  of  bringing  suits  thereon.  The  policy  of  the 
law  does  not,embrace  such  a  case.'  The  defense  is  as  effectual 
in  equity  as  in  actions  of  law.  It  is  held  that  the  disabil- 
ity continues  as  long  as  the  reason  for  it  exists.^ 

Advances,  however,  made  by  an  attorney  to  his  client 
from  motives  of  humanity,  after  the  commencement  of  the 
suit,  are  not  a  violation  of  the  rule,  when  made  in  consid- 
eration of  a  security  for  the  payment  of  money  being  left 
with  an  attorney  for  collection.*  An  agreement  to  have 
one-third  of  the  demand  when  collected  as  compensation, 
is  not  within  the  prohibition.* 

Whenever  a  defendant  sets  up  the  defense  that  the  de- 
mand on  which  the  action  is  founded  has  been  bought  and 
sold,  or  received  for  prosecution  by  an-  attorney,  contrar}' 
to  the  statute  or  the  policy  of  the  law,  it  is  a  question  for 
the  court,  and  not  the  jury.  If  determined  against  the 
plaintiff,  he  must  be  non-suited;  if  in  his  favor,  the  jury 
must  be  instructed  accordingly.^ 

§  122.  Acting  in  other  capacities.— In  all  legal  pro- 
ceedings, and  at  every  stage  of  a  cause,  a  court  scrupu- 
lously guards  against  intrusting  the  execution  of  its  man- 
dates to  persons  having  any  interest  in  the  cause.  The  law 
will  not  tempt  those  having  an  interest  in  any  way  to  abuse 
its  process  for  the  purpose  of  promoting  selfish  ends.    So  a 

'  Brotherson  v.  Consalus,  26  How.  Pr.  213;  Warren  v.  Paine,  3  Barb. 
Ch.  630. 

^  Brotherson  v.  Consalus,  26  How.  Pr.  213;  Warren  v.  Paine,  3  Barb. 
Cli.  630;  Henry  v.  Raiman,  25  Pa.  354;  64  Am.  Dec.  703;  8  Clark  &  F.  657; 
Galbraith  v.  Elder,  8  Watts,  81. 

'  Bristol  V.  Dann,  12  Wend.  142;  27  Am.  Dec.  122. 

"  Hall  V.  Gird,  7  Hill,  586. 

5  Orcutt  V.  Pettit,  4  Den.  233;  Roe  v.  Jerome,  18  Conn.  138;  McFadon's 
Executor  v.  Martin,  3  Har.  &  McH.  1S3.  See  Mann  v.  Fairchild,  3  Abb. 
N.  Y.  App.  152;  Brotherson  v.  Consalus,  26  How.  Pr.  213;  Van  Rensselaer 
V.  Sheritf,  1  Cowen,  443;  Baldwin  v.  Latson,  2  Barb.  Ch.  306. 
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solicitor  in  a  cause  lias  been  held  disabled  from  acting  as  a 
special  master,  to  execute  a  decree  in  the  cause; ^  nor  can  an 
attorney  make  a  writ  and  indorse  his  name  upon  it  as 
attorney  for  the  plaintiff,  and  also  sign  it  as  justice  of  the 
peace.^ 

§  123.  Acting  for  unqualified  persons  —  Permitting 
others  to  use  name  of  attorney. — In  England,  by  6  and  7 
Vict.,  chap.  73,^  if  any  attorney  or  solicitor  willfully  and 
knowingly  acts  as  agent  in  any  action  or  suit  in  any  court 
of  law  or  equity,  or  matter  in  bankruptcy,  for  any  person 
not  duly  qualified  to  act  as  such,  or  permits  his  name  to  be 
made  use  of  in  such  action  upon  the  account  or  for  the 
profit  of  any  unqualified  person,  or  sends  any  process  to 
such  unqualified  person,  or  does  any  other  act  thereby  to 
enable  such  unqualified  person  to  appear,  act,  or  practice, 
in  any  respect,  as  an  attorney  or  solicitor  in  any  suit  at  law 
or  in  equity,  knowing  such  person  not  to  be  qualified,  and 
complaint  be  made  in  a  summary  way  to  any  of  the  supe- 
rior courts  wherein  the  attorney  is  admitted,  and  proof  is 
made  upon  oath  to  the  satisfaction  of  the  court  that  the 
attorney  has  so  willfully  and  knowingly  offended,  he  is  to 
be  stricken  from  the  roll  and  forever  after  disabled  from 
practicing,  and  the  court  may  also  commit  the  unqualified 
person  to  prison  without  bail  for  any  term  not  exceeding 
one  year,  and  by  the  23  and  24  Vict.,  chap.  127,  sec.  26,  a 
person  who  acts  as  attorney  contrary  to  the  above  statute, 
or  who  in  his  name,  or  in  the  name  of  any  other  person,  in 
any  wise  acts  as  a  proctor  in  or  with  respect  to  any  pro- 
ceeding in  the  court  of  probate,  or  in  the  court  of  divorce 

'  White  V.  Haffaker,  27  111.  349.  See  Taylor  v.  Bank,  14  Ala.  633;  Spinks 
V.  Davis,  32  Miss.  162. 

»  Ingraham  v.  Leland,  19  Vt.  304. 

'  The  repealed  sec.  11  of  22  Geo.  II,  chap.  46,  was  of  .similar  import. 
See,  also,  2  Geo.  II,  chap.  23,  sec.  17;  Tidd's  Pr.  74;  In  re  Jackson,  1  Barn. 
&  C.  270;  Tench  v.  Roberts,  6  Madd.  145;  In  re  Clarke,  3  Dowl.  &  R.  260; 
In  re  Isaacson,  Clarke  &  Brookes,  8  Moore,  214-322;  Ex  parte  Watton,  5 
Barn.  &  Aid.  824.  See,  also.  In  re  Garbutt,  9  Moore,  157:  2  Bing.  74;  In 
re  Jacques,  2  Dowl.  &  R.  64;  Williams  v.  Jones,  5  Barn.  &  C.  108. 
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and  matrimonial  causes,  without  being  duly  qualified  so  to 
act,  will  be  deemed  guilty  of  a  contempt  of  court  and  inca- 
pable of  maintaining  any  action  or  suit  for  fees  or  disburse- 
ments, and  in  addition  to  other  penalties  and  forfeitures  to 
which  he  may  be  subject,  he  forfeits  the  sum  of  £50,  recov- 
erable by  action  to  be  brought  with  the  sanction  of  the 
attorney-general  in  the  name  of  the  incorporated  law 
society! 

The  mischief  against  which  these  statutes  are  aimed  is 
the  practice  of  acting  as  an  attorney  or  solicitor  without 
being  duly  qualified,  and  the  ofi'ense  prohibited  is  not  the 
mere  permitting  the  name  to  be  made  use  of  "  upon  the  ac- 
count or  for  the  profit  of  an  unqualified  person,"  but  doing 
it  in  such  a  manner  as  thereby  to  enable  such  unqualified 
person  to  appear,  act,  or  practice  in  any  suit  at  law  or  in 
equity/  An  attorney,  however,  admitted  in  one  of  the  su- 
perior courts  according  to  the  6  and  7  Vict.,  chap.  73,  may 
practice  in  any  other  court  in  the  name  of  an  attorney  of 
the  latter.^  In  many  of  the  United  States  of  America,  stat- 
utes of  similar  import  exist,  with'  more  or  less  severe  pen- 
alties. 

§  124.    When  counsel  in  a  case  may  be  witnesses.— 

"  It  has  been  doubted,"  says  Wharton,  in  his  recent  ad- 
mirable work  on  the  law  of  evidence  in  civil  issues, 
"  whether  a  lawyer,  who  in  any  capacity  has  addressed  a 
jury  in  a  cause,  may  be  permitted  to  testify  in  the  same 
cause  as  a  witness;"  though,  as  this  might,  in  extraordinary 
cases,  work  injustice,  the  exclusion  should  be  confined  to 
those  instances  in  which  the  attempt  is  recklessly  and  un- 
necessarily to  unite  the  functions  of  counsel  and  witness.* 
The  mere  fact  that  the  case  has  been  opened  by  an  attor- 
ney who  has  previously  cross-examined  witnesses  on  the 

'  Scott  V.  Miller,  Johns.  220;  5  Jur.  N.  S.  858;  28  L.  J.  Ch.  584. 

2  Hulls  V.  Lee,  11  Jur.  891;  10  Q.  B.  940. 

^  Wharton  on  Evidence,  sec.  420;  Stones  v.  Byron,  9  Dowl.  &  L.  393; 
Deane  v.  Packwood,  Ibid.  395;  Carrington  v.  Holabird,  17  Conn.  530; 
Quarles  v.  Waldron,  20  Ala.  217. 

■■  State  V.  Cook,  23  La.  An.  347;  Tilton  v.  Beecher,  Pamph.  Kep. 
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other  side,  does  not  make  him  incompetent  as  a  witness  for 
his  client/  Where,  however,  counsel  thus  become  wit- 
nesses, it  may  be  a  proper  exercise  of  the  discretion  of  the 
court  to  prohibit  them  from  subsequently  addressing  the 
jury  on  the  case  thus  made  up  ;  and  the  testifying  of  the 
counsel  should  be  confined  to  extreme  cases,  as  to  which 
there  is  no  other  proof.^  But,  as  a  general  rule,  a  lawyer  is 
a  competent  witness  in  a  case  he  is  trying  or  directing.'" 

In  Follansbee  v.  Walker,  72  Pa.  230,  Read,  C.  J.,  said : 
"  On  the  trial  of  this  cause,  A.  S.  Foster,  Esq.,  was  offered 
as  a  witness  on  the  part  of  the  defense,  objected  to  by  the 
plaintiff's  counsel,  and  rejected  by  the  lower  court  for  the 
following  reason :  '  Mr.  Foster,  an  attorney  for  the  defend- 
ant Follansbee,  opened  the  case  for  him  to  the  jury  and 
examined  the  witnesses  for  said  defendant,  and  the  court 
on  this  ground  excludes  him  as  a  witness.'  This  is 
assigned  for  error. 

"  In  Frear  v.  Drinker,  8  Barr.  521,  Mr.  Justice  Rogers 
says :  '  It  is  also  contended  an  attorney  is  not  a  competent 
witness  for  his  client.  In  England,  it  has  been  lately  ruled 
that  an  attorney  is  not  to  give  evidence  under  certain  cir- 
cumstances.' He  cites  two  cases  before  Mr.  Justice  Patter- 
son and  Mr.  Justice  Erie,  and  he  says :  '  Tlie  furthest  the 
court  has  yet  gone  is  to  discourage  the  practice  of  acting  in 
the  double  capacity  of  attorney  and  witness,  but  there  is 
nothing  to  prohibit  an  attorney  from  being  a  witness  for 
his  client,  when  he  does  not  address  the  jury.  It  is  said, 
and  I  agree,  that  it  is  a  highly  indecent  practice  for  an 
attorney  to  cross-examine  witnesses,  address  the  jury,  and 
give  evidence  himself  to  contradict  the  witnesses.     It  is  a 

'  Follansbee  v.  Walker,  72  Pa.  228;  13  Am.  Rep.  671. 

=  Cobbett  V.  Hudson,  1  El.  &  B.  11;  Boas  v.  De  Moss,  45  111.  447;  Madden 
V.  Farmer,  7  La.  An.  580;  Boissy  v.  Lacon,  10  Ibid.  29.  Under  Georuia 
statute  excluding  attorneys  from  testifying  for  their  clients,  see 
Churchill  v.  Corker,  25  Ga.  479. 

■^  Potter  V.  Ware,  1  Cush.  519;  TuUock  v.  Cunningham,  1  Cowen,  256; 
Polly  V.  Smith,  7  Halst.  139;  Bell  v.  Bell,  12  Pa.  235;  Pollansbeei).  Walker, 
72  Pa.  230;  13  Am.  Rep.  671;  Morgan  v.  Roberts,  38  111.  65;  85  Am.  Dec. 
385;  Abbott  u.  Striblen,  6  Iowa,  197;  State  u.  Woodside,  9  Ired.  496; 
Morrow  v.  Parkman,  14  Ala.  769;  Grant's  Succession,  14  La.  An.  795. 
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practice  which,  as  far  as  possible,  should  be  discountenanced 
by  courts  and  counsel.  But  these  cases  are  not  open  to  this 
objection,  because  it  appears,  negatively,  that  the  counsel  did 
not  address  the  jury.' 

"  It  is  sometimes  indispensable  that  an  attorney,  to  pre- 
vent injustice,  should  give  evidence  for  his  client.  In  the 
earlier  cases  in  Pennsylvania,  the  objection  to  the  exami- 
nation of  the  attorney  in  the  cause  was  his  interest  in  it,  as 
in  the  case  of  Miles  v.  O'Hara,  1  Serg.  &  R.  32,  in  1814.  In 
the  first  case,  (Newman  v.  Bradley,  1  Dallas,  240,  in  the  year 
1788)  Howell,  who  was  of  counsel  for  the  plaintiff,  gave  the 
chief  evidence  to  support  the  action,  and  he  and  Tod  ar- 
gued the  cause  before  the  jury,  and  there  was  a  verdict  for 
the  plaintiff.  When  Howell  offered  himself  as  a  witness, 
Levi  objected  that  he  was  interested,  inasmuch  as  his 
judgment  fee  depended  on  his  success  in  the  cause. 
But  the  objection  was  overruled  by  the  court.  The  two 
English  cases  cited  by  Judge  Rogers  have  since  been  over- 
ruled. Pitt  Taylor,  in  the  second  volume  of  his  Treatise  on 
the  Law  of  Evidence,  p.  1170,  sec.  1240,  4th  ed.,  thus  states 
the  law:  'The  judges  at  nisi  prius were  at  one  time  inclined 
to  regard  as  incompetent  to  testify  all  persons,  whetlier 
counsel,  attorneys,  or  parties,  who,  being  engaged  in  a 
cause,  had  actually  addressed  a  jury  on  behalf  of  that  side 
upon  which  they  were  afterward  called  to  give  evidence. 
Further  investigation  of  the  subject,  however,  has  led  to  a 
judicial  acknowledgment  that  no  such  practice  exists.' 
The  authority  for  this,  Gorbett  v.  Hudson,  22  Law  J. 
Q.  B.  11, 1852,  the  judgment  of  the  court,  of  which  Mr. 
Justice  Erie  was  one,  being  delivered  by  Lord  Campbell, 
C.J. 

"  The  question  may,  therefore,  be  considered  as  settled  in 
England  and  Pennsylvania,  and  also  in  Massachusetts, 
(Potter  V.  Inhabitants  of  Ware,  1  Cush.  519.)  There  was, 
therefore,  error  in  holding  Mr.  Foster  was  not  a  competent 
witness."^ 

'  FoUansbee  v.  W^alker,  72  Penn.  230,  13  Am.  Rep.  671,  per  Read,  C.  J.; 
Wharton  on  Evidence,  sec.  420,  note  5.     By  the  Roman  law,  no  attorney 
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The  attorney  is  not  disqualified  from  being  a  witness, 
even  tliough  his  judgment  fee  depends  upon  his  success,  or 
if  he  expects  a  larger  fee  if  his  client  succeeds/ 

§  125.  Competency  as  a  witness  generally.  —  Even 
where  the  rule  was  that  a  person  or  a  party  was  excluded 
as  a  witness  on  the  ground  of  interest,  an  attorney  having 
no  contingent  interest  or  share  in  the  result  of  the  suit  was 
almost  invariably  permitted  to  testify  in  favor  of  his  client. 
When  such  testimony  was  relevant  to  the  issue,  his  mere 
professional  interest  in  the  result  of  the  suit  was  not  suffi- 
cient to  prevent  him  from  testifying.^  The  subject  of  testi- 
mony against  the  client,  or  without  his  consent,  will  fall 
under  the  head  of  "privileged  communications,"  and  will 
form  the  subject  of  a  separate  chapter,  when  we  come  to 
speak  of  the  relation  of  attorney  and  client. 

§  126.  Opinions  as  an  expert. — A  lawyer  may  give 
opinions  as  an  expert  on  matters  connected  with  his  spe- 
cialty. Lawyers  are  admissible  as  witnesses  to  prove  the 
laws  of  their  profession.  On  the  question  of  fees,  for 
instance,  a  lawyer  is  competent   to   prove    the  value  of 


is  permitted  to  testify  as  to  a  matter  in  which  he  is  professionally  em- 
ployed, and  this  prohibition  includes  all  confidential  professional  agents."" 
(Ibid.)    See  L.  25,  D.  22,  5;  Heffter,  Civil  Procedure,  205. 

'  Little  V.  McKeon,  1  Sand.  607;  Kobinson  v.  Danchy,  3  Barb.  20;  Prear 
V.  Drinker,  8  Pa.  520;  Hall  v.  Renfro,  3  Met.  (Ky.)  51;  Newman  v.  Brad- 
ley, 1  Dall.  241;  Boulden  v.  Hebel,  17  Serg.  &  R.  312;  Miles  v.  O'Hara,  1 
Serg.  &  R.  32;  Slocum  v.  Newby,  1  Murph.  423.  The  fact  that  an  attor- 
ney's compensation  is  contingent  on  the  result  of  the  litigation  does  not 
render  him  incompetent  as  a  witness  in  behalf  of  his  client.  The  inter- 
est he  may  have  in  the  action  goes  to  his  credibility,  but  not  to  his  com- 
petency. (Central  Branch,  etc.  R.  R.  Co.  v.  Andrews,  41  Kan.  370.)  See, 
as  to  practice  of  attorneys  testifying  or  making  afiSdavits  for  their  clients 
being  objectionable,  Little  v.  McKeon,  1  Sand.  607;  Spencer  v.  Kinnard, 
12  Tex.  180;  Stratton  v.  Henderson,  26  111.  68. 

^  Potter  V.  Inhabitants  of  Ware,  1  Cush.  519;  Jones  v.  Bolton,  12  Pa.  339; 
Baker  v.  Arnold,  1  Cart.  258;  Linton  v.  Commonwealth,  46  Pa.  294;  and 
numerous  other  early  cases,  which  it  would  subserve  no  useful  purpose 
to  cite,  even  the  restriction  on  the  ground  of  interest  having  been  very 
generally  removed  by  statute. 
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the  services   sued  for/  and  also  to  prove  the  practice  of 
courts.^ 

'  Wharton  on  Evidence,  see.  442;  Covey  v.  Campbell,  52  Ind.  157;  AUis 
V.  Day,  14  Minn.  616;  Ottawa  v.  Parkinson,  14  Kan.  159. 
'  Ibid.;  Mowry  v.  Chase,  100  Mass.  79. 
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^  134.    Joint  liability  of  attorney  and  client. 
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i  140.    The  evidence. 

§  127.  General  liability  to  third  persons. — Ordinar- 
ily, attorneys  at  law,  like  other  agents,  are  exempt  from 
liability  to  third  parties  for  what  they  do  in  the  name  and 
on  behalf  of  their  principals ;  but,  like  other  agents,  they 
may  render  themselves  personally  liable  to  third  parties  in 
various  ways,  as  by  acting  without  authority,  or  inde- 
pendently of  their  clients,  or  in  excess  of  authority,  prac- 
ticing fraud  or  collusion,  or  acting  under  illegal,  informal, 
or  irregular  proceedings — and  the  same  rules  appear  to  ap- 
ply in  cases  both  of  contracts  and  of  torts.  They  may  be 
liable  for  entering  an  unauthorized  appearance,  and  for 
assuming  obligations  on  their  own  account.'  In  cases  of 
contract,  "  the  attorney,"  says  Lord   Abinger,'^  "  is  known 

'  Co.  Litt.  52a;  Whartpn  on  Agency,  sees.  612,  613;  Bell  v.  Mason,  10  Vt. 
509;  Respass  v.  Morton,  Hardin,  226;  Hazelriggi).  Brenton,  2  Duval,  525; 
Ford  V.  Williams,  13  N.  Y.  597;  Jor  ■  v.  Wolcott,  2  Allen,  247;  Coit  v. 
Sheldon,  1  Tyler,  304;  Smith  v.  BowU.tch,  7  Pick.  138;  Munnikuyson  v. 
Dorsett,  2  Har.  <&  G.  374;  Jenkins  v.  Fereday,  Law  R.  7  Com.  P.  358; 
Field  V.  Gibbs,  Peters  C.  C.  155;  Johnson  v.  Ogilby,  3  P.  V7ms.  277. 

'  Robins  v.  Bridge,  3  Mees.  &  W.  119. 
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merely  as  the  agent — the  attorney  of  the  principal — and  is 
directed  by  the  principal  himself.  The  agent,  acting  for 
and  on  the  part  of  the  principal,  does  not  bind  himself,  un- 
less he  offers  to  do  so  by  express  words ;  he  does  not  make 
himself  liable  for  anything,  unless  it  is  for  those  charges 
which  he  is  himself  bound  to  pay,  and  for  which  he  makes 
a  charge." 

Lord  Erskine  states  the  law  to  the  same  effect:'  "  No  rule 
of  law  is  better  ascertained,  or  stands  upon  a  stronger  foun- 
dation, than  this — that  where  an  agent  names  his  principal, 
the  principal  is  responsible,  not  the  agent ;  but  for  the  appli- 
cation of  that  rule,  the  agent  must  name  his  principal  as 
the  person  to  be  responsible." 

Although  attorneys  may  be  liable  for  work  bestowed  on 
their  clients'  affairs,  at  their  own  express  request,  in  dimi- 
nution of  the  labor  properly  devolving  upon  themselves, 
still  they  are  not  generally  liable  for  labor  performed 
merely  for  their  client's  advantage,  and  not  their  own, 
even  though  at  their  own  express  request.  An  attorney, 
for  instance,  is  not  personally  liable  to  a  witness,  whom  he 
subpcenas  to  give  evidence  in  a  cause,  for  his  expenses  of 
attendance,''  nor  for  his  hotel  bill  while  in  attendance  on  the 
trial  f  and  it  has  even  been  held  that  an  express  promise  by 
the  attorney  after  the  trial,  to  pay  a  witness  a  compensation 
for  his  loss  of  time,  cannot  be  enforced  either  by  action  or  a 
summary  application  to  the  court.*  Nor  is  the  attorney 
liable  to  the  sheriff  for  his  fees  on  an  execution  issued  in 
the  regular  course  of  an  action,  in  the  absence  of  any  special 
circumstances  showing  that  he  had  made  himself  personally 
liable." 

A  person  injured  by  an  attorney  appearing  for  him  with- 


'  Ex  parte  Hartop,  12  Ves.  352. 

'  Eobinson  v.  Bridge,  3  Mees.  &  W.  114;  6  Dowl.  140;  Sargeant  v.  Petti- 
bone,  1  Aiken,  355. 

'  Pendall  v.  Nokes,  7  Scott,  647. 

■*  Bates  V.  Sturges,  6  Moore  &  S.  172. 

5  Mayberry  v.  Mansfield,  16  Law  J.  Q.  B.  102;  Benson  v.  Whitfield,  4 
McCord,  149. 
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out  authority  has  a  remedy  by  action  against  the  attorney/ 
and  an  action  will  lie  against  an  attorney  for  maliciously 
suing  out  process,  and  the  attorney  and  his  client  may  both 
be  liable,  as  for  illegally  issuing  a  _/?./«.' 

But  an  attorney  is  not  liable,  civilly,  for  ordering  a  levy 
on  property,  if  he  acts  in  good  faith  and  on  reasonable 
cause.''  To  sustain  an  action  against  an  attorney  for  acts 
done  in  the  prosecution  of  his  client's  rights,  it  must  be 
shown  that  such  acts  were  malicious,  and  without  founda- 
tion.^ Where  an  attorney  procures  money  to  be  advanced 
by  a  third  person,  in  the  prosecution  of  an  action,  without 
attempting  to  pledge  the  credit  of  his  client  therefor,  the 
attorney  alone  is  responsible  to  such  third  person.'  An  attor- 
ney may  also  incur  liability  for  costs. 

An  attorney  may  be  summarily  compelled  to  perform  a 
personal  undertaking,  given  by  him  in  the  course  of  an  ac- 
tion; and  in  the  course  of  other  transactions,  an  attorney 
may  render  himself  liable  to  an  action  on  an  express  under- 
taking or  agreement  in  his  own  name,  as  to  give  up  docu- 
ments, to  pay  the  costs  on  the  compromise  of  a  prosecution, 
and  to  pay  the  extra  expenses  in  a  proceeding  incurred  at 
his  express  request.'  Some  of  the  liabilities  above  men- 
tioned will  now  be  more  specifically  touched  upon. 

§  128.  Attorney's  liability  for  costs  and  fees. — The  gen- 
eral rule  is,  that  where  either  of  the  parties  in  a  suit  is 
made  liable  to  the  payment  of  costs,  or  has  actually  paid 
them,  through  the  gross  negligence,  ignorance,  or  misbeha- 
vior of  his  attorney,  the  court  will,  on  motion,  order  the 


'  Smith  V.  Bowditch,  7  Pick.  138;  Coit  v.  Sheldon,  1  Tyler,  304;  Munni- 
kuyson  v.  Dorsett,  2  Har.  &  G.  374. 

•^  Buruap  v.  Marsh,  13  111.  335;  Newberry  v.  Lee,  3  Hill,  523. 

'  Hunt  V.  Printup,  23  Ga.  297.  See  Seatou  v.  Cordray,  W^right,  102;  Ford 
V.  Williams,  24  N.  Y.  359;  13  N.  Y.  577;  67  Am.  Dec.  83. 

'  VViffg  V,  Simonton,  12  Rich.  583. 

*  Bell  V.  Mason,  10  Vt.  609. 

*  Foster  v.  Blakelock,  5  Barn.  &  C.  228;  8  D.  &  R.  48;  Kendry  v.  Hodg- 
son, 5  Esp.  223;  Watson  v.  Murrell,  1  Car.  &  P.  807;  Hall  v.  Ashurst.  1 
Car.  &,  M.  714;  3  Tyrw.  420.  See  Iverson  v.  Corington,  1  Barn.  &.  C.  160; 
Burrell  v.  Jones,  3  Barn.  &  Aid.  47. 


270  LIABILITY    TO     THIRD     PARTIES.  §    128 

attorney  in  the  former  case  to  pay  the  costs  instead  of  his 
client,  and  in  the  latter  to  reimburse  him/  An  attorney  is 
liable  to  pay  the  costs  of  sham  pleas,  though  instructed  by 
his  client  so  to  plead.^  But  the  court  will  not  require  the 
attorney  to  disclose  the  authority  by  which  he  pleads  a  sham 
plea.'  Anattorney  may,  on  retainer  of  his  client,  sue  for  a  debt 
which  he  knows  to  be  released,  because  he  does  it  only  as  ser- 
vant to  another  in  the  way  of  his  profession.*  An  attor- 
ney, guilty  of  many  gross  blunders,  has  been  ordered  to  pay 
money  on  both  sides.^  An  attorney  having  undertaken  to 
pay  costs  on  a  stay  of  proceedings,  was  held  bound  to  do  so, 
although  his  client  died  before  the  time  for  putting  in  bail 
had  arrived.^  Where  one  is  made  lessor  in  ejectment  with- 
out his  authority,  the  plaintiff's  attorney,  and  not  he,  is 
liable  for  the  costs.^  And  the  costs  of  an  irregularity  aris- 
ing from  the  grpss  ignorance  or  negligence  of  the  attorney 
will  be  charged,  sometimes,  upon  him  personally.* 

An  attorney  has  been  held  liable  to  the  sheriff  for  fees  on 
process  delivered  to  him  for  execution.'  But  he  is  not  liable 
for  the  fees  of  a  witness  summoned  to  testify  for  his  client, 


'  Neglecting  to  appear. — If  a  solicitor  for  the  plaintiff  undertakes, 
though  voluntarily,  to  appear  at  a  hearing,  and  afterward  fails  or  refuses 
to  appear,  the  court  may  order  him  to  pay  the  costs  occasioned  by  his  de- 
fault. (16  Vea.  163;  17  Ibid.  130;  5  Madd.  21;  Grinstead  v.  Grinstead,  1 
Turn.  &  Yen.  P.  Ch.  308.) 

'  Vincent  v.  Groome,  1  Chit.  182.    See  Johnson  v.  Alston,  1  Camp.  176. 

■■■  Merrington  v.  A' Beckett,  1  Dowl.  &  R.  231;  2  Barn.  &  0.  81. 

*  Anon.  1  Mod.  209. 

*  White  V.  Washington,  I  Barnes,  302;  2  Ibid.  4;  Glynn  u.  Kirby,  1 
Strange,  402;  Prac.  Ca.  K.  B.  37.    See  6  Mod.  106m. 

"  Hillings  V.  Jones,  3  Bing.  70.  See  Ex  parte  Hughes,  3  Barn.  & 
Aid.  482. 

'  People  V.  Bradt,  6  Johns.  318. 

"  Kane  v.  Van  Vranicin,  5  Paige,  62;  Ex  parte  Robbins,  63  N.  |C.  309. 
See  Cushmau  v.  Brown,  6  Paige,  539;  Powell  v.  Kane,  5  Paige,  260;  2 
Edw.  450. 

"Birlibeek  W.Stafford,  23  How.  236;  S.  C.  14  Abb.  285;  Towie  v.  Hatch, 
43  N.  H.  270;  S  irgeant  v.  Pettibone,  1  Aiken,  355.  An  attorney  in  a 
cause  is  liable  to  the  slieriff  and  the  clerk  for  the  fees  or  writs  delivered 
by  him  to  the  one  for  service,  and  to  the  other  for  entry,  and  neither  offi- 
cer is  required  to  perform  the  services  without  a  prepayment  of  their  rs- 
spective  fees.  (Tilton  v.  Wright,  74  Me.  214;  43  Am.  Rep.  578;  and  see 
Van  Kirk  v.  Sedgwick,  23  Hun.  37.) 
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unless  upon  a  special  promise  to  pay  them.  Under  a  Fed- 
eral statute,  if  any  attorney,  proctor,  or  other  person  ad- 
mitted to  manage  and  conduct  causes  in  a  court  of  tlie 
United  States,  or  of  the  Territories  thereof,  shall  appear  to 
have  multiplied  the  proceedings  in  any  cause  before  the 
court  so  as  to  increase  costs  unreasonably  and  vexatiouslj', 
such  person  may  be  required,  by  order  of  court,  to  satisfy 
any  excess  of  costs  so  incurred.^ 

A  solicitor  is  personally  liable  for  the  costs  of  correcting 
an  irregular  proceeding  occasioned  by  his  negligence  or 
gross  ignorance,  which  is  prejudicial  to  the  rights  of  the  ad- 
verse party;  and  if  the  costs  are  charged  upon  the  client  in 
the  first  instance,  he  may  recover  them  in  an  action  against 
the  solicitor.'' 

So  a  counsel  who  signs  a  scandalous  or  impertinent  plead- 
ing is  personally  liable 'for  the  costs  of  proceedings  to  ex- 
punge the  scandalous  or  impertinent  matter,  or  have  it 
stricken  out;  and  an  unsuccessful  attempt  to  collect  such 
costs  from  the  party  for  whom  such  pleading  was  put  in, 
will  not  discharge  the  counsel  from  liability.  Nor  will  the 
fact  that  the  counsel  signed  the  paper  without  fee  or  reward, 
and  merely  as  the  friend  of  another  party,  and  at  his  re- 
quest, and  without  reading  the  same,  furnish  any  answer. 
One  principal  object  in  requiring  the  signature  of  counsel 
to  a  bill  or  answer  is  that  the  court  may  have  the  security 
of  a  counsellor's  certificate  that  the  pleading  is  not  scandal- 
ous or  impertinent.  And  it  is  improper  for  a  counsellor  to 
pat  his  official  signature  to  a  pleading  which  he  has  never 
read,  and  with  the  contents  of  which  he  is  ignorant.  If  he 
puts  his  signature  to  an  answer  without  reward,  as  a  mere 
act  of  friendship  for  the  solicitor,  and  the  answer  should 
contain  scandalous  or  impertinent  matter,  so  as  to  subject 
him  to  costs,  or  to  the  censure  of  the  courts,  he  must  look  to 
the  solicitor  for  his  indemnity  so  far  as  pecuniary  loss  is 
concerned.' 

'  Act  of  July  22nd,  1813,  sec.  3;  3  Stats,  at  L.  21. 
°  Kane  v.  Van  Vrankin,  5  Paige,  62. 

'  Cashman  v.  Brown,  6  Paige,  539;  Powell  v.  Kane,  2  Edw.  Ch.  460;  Mc- 
Vey  V.  Cantrel,  8  Hun.  522. 
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In  some  States,  an  attorney  who  institutes  a  suit  for  a 
non-resident  is  liable  for  costs  in  the  event  of  the  suit  be- 
ing dismissed,  or  his  client  cast;  or  if  he  recover,  and' 
judgment  be  entered  up  and  execution  issue,  and  there  is  a 
return  thereon  of  no  property,  he  is  still  liable  for  the 
costs.' 

An  attorney  who  brings  an  action  in  the  name  of  another, 
and  in  which  he  is  beneficially  interested  by  virtue  of  an 
agreement  by  which  he  is  to  have  a  portion  of  the  recov- 
ery as  compensation  for  his  services,  is  liable  the  same  as 
the  plaintiff  for  defendant's  costs.  It  is  not  material  that 
he  was  not  interested  in  the  entire  amount  of  the  demand 
involved  in  the  action.  It  is  sufficient  to  be  interested  in 
the  recovery.^ 

The  authorities  upon  the  question  of  the  liability  of  an 
attorney  for  fees  and  costs  are  by  no  means  harmonious. 
On  the  one  hand,  it  is  claimed  as  a  well-settled  rule  of  law 
that  where  one  person  contracts  as  the  agent  of  another, 
and  the  fact  of  his  agency  is  known  to  the  person  with 
whom  he  contracts,  the  principal  alone  and  not  the  agent 
is  responsible.  This  rule  has  been  considered  directly 
applicable  to  the  case  of  attorney  and  client,  and  has  been 
so  applied  in  the  State  of  New  York;'  and  with  this  view 

'  Carmichael  v.  Pendleton,  Dud.  (Ga.)  173;  Ross  v.  Harvey,  32  Ga.  388; 
Wright  V.  Black,  2  Wend.  258;  Jones  v.  Savage,  10  Wend.  621;  Waring  v. 
Barrett,  2  Cowen,  460;  People  v.  Marsh,  3  Cowen,  334;  Alexander  v.  Car- 
penter, 3  Denio,  266.  See  Jackson  v.  Powell,  2  Johns.  Cas.  67.  The  lia- 
bility of  an  attorney  for  costs  against  a  non-resident  plaintiff,  under  the 
provisions  of  New  York  Code  of  Civil  Procedure,  sec.  3278,  Is  a  contin- 
uing one,  and  runs  as  well  against  the  person  who  is  attorney  for  the 
plaintiff  at  the  time  the  judgment  is  obtained,  as  against  the  person  who 
was  such  attorney  when  the  action  was  commenced.  (Renwick  v.  New 
Central  Coal  Co.  23  Jones  &  Sp.  444.)  See,  as  to  an  attorney's  liability  for 
calendar  fees  under  New  York  Revised  Statutes:  Eeilly  v.  TuUis,  10 
Daly,  283;  Reilly  v.  Flynn,  10  Daly,  462. 

The  institution  of  proceedings  by  one  attorney,  from  improper  motives 
and  without  just  grounds,  to  disbar  another,  is  misconduct  for  which  the 
court  has  power  to  impose  upon  the  moving  attorney  the  costs  and  dis- 
bursements of  the  proceedings.    (In  re  Kelly,  62  N.  Y.  198;  59  Ibid.  595.) 

■^  Voorhies  v.  McCartney,  51  N.  Y.  387;  Bliss  v.  Otis,  1  Denio,  656;  Giles 
V.  Halbert,  12  N.  Y.  32. 

"  Judson  V.  Gray,  11  N.  Y.  413,  doubting  Adams  v.  Hopkins,  5  Johns. 
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attorneys  have  been  held  not  liable  for  referees'  fees.  But, 
on  the  other  hand,  when  writs  of  mesne  or  final  process 
are  committed  to  the  sherifiE  for  service,  by  the  attorney 
who  sues  them  out,  it  is  said  that  a  promise  by  such  attor- 
ney to  pay  the  fees  will  ordinarily  be  implied,  unless 
repelled  by  proof;  but  not  when  the  writs  are  not  so  deliv- 
ered by  him,  although  he  may  have  indorsed  them.  This 
decision  was  placed  on  the  ground  of  general  usage  in  the 
State,  and  independent  contract.^ 

So  the  liability  has  been  held  to  extend  to  reasonable 
charges  for  the  care  of  property,  storage,  etc.,  but  only  on 
reasonable  notice  by  the  officer  to  the  attorney,  as  to  the 
expanses  incurred.'^  And  a  solicitor  for  a  party  in  whose 
behalf  a' witness  is  examined  is  personally  liable  to  an  ex- 
aminer for  fees  in  taking  testimony  for  the  benefit  of  the 
client,  both  for  the  fees  of  the  direct  and  the  cross-exami- 
nation.^ 

g  129.  Indorsement  of  writ — Liability  for. — Attorneys 
have  sometimes  by  statute  been  made  liable  for  costs 
by  reason  of  their  indorsement  of  the  writ,  if  the  principal 
was  out  of  the  State  or  unable  to  pay  for  the  costs  arising 
to  the  defendant  by  his  arrest,  and  charges  of  imprison- 
ment, in  case  the  plaintiff  was  nonsuited,  or  discontinued, 
or  judgment  went  against  him;*  and  an  indorsement  "A. 
B.,  by  his  attorney,  C.  D.,"  is  sufiicient  to  establish  the  lia- 

252;  doubting  Trustees  v.  Cowen,  5  Paige.  See,  also,  Hartop  v.  Juckes,  1 
Mauie  &  S.  709;  Bobbins  v.  Bridge,  3  Mees.  &  W.  114;  Mayberry  «.  Mans- 
field, 9  Ad.  <fe  B.  N.  8.  58;  Sargeaut  v.  Pettibone,  1  Ailteii,  155;  Wires  v. 
Briggs,  5  Vt.  101;  26  Am.  Dec.  284;  Maddox  v.  Cranch,  4  Har.  &.  McH. 
34i;  Morse  v.  Porter,  13  Serg.  &,  R.  100;  Preston  v.  Preston,  1  Doug.  292; 
Hornell  v.  Kinney,  1  How.  Pr.  105. 

'  Towle  V.  Hatch,  4.S  IST.  H.  270. 

«  Birlibeck  v.  Staflford,  23  How.  Pr.  236;  Towle  v.  Hatch,  43  N.  H.  270; 
Tarbell  v.  Dioliinson,  3  Gush.  346. 

'  Trustees  v.  Cowen,  5  Paige,  510. 

■*  Booker  v.  Stinchfield,  47  Me.  340;  Chadwick  v.  Upton,  3  Pick.  441; 
Harkness  .  Farley,  U  Me.  491;  Fairbanks  v.  Towiisend,  8  Mass.  449;  Tal- 
bot V.  W^hiting,  10  Ibid.  359;  Rowe  v.  Trultt,  14  Me.  393;  Hartwell  v.  Hem- 
meuway,  7  Pick.  117;  Miner  o.  Smith,  6  N.  H.  219;  McGee  v.  Barber,  14 
Pick.  212. 

A.    &   C— 18. 
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bility.  The  intention  was  to  give  a  remedy  to  the  defend- 
ant, who  was  unjustly  sued,  against  the  attorney,  as  well 
as  the  plaintiff,  unless  the  plaintiff  himself  should  indorse 
the  writ  in  his  own  proper  person/ 

§  130.    Liability  to  actions   on   undertakings. — If  an 

attorney  undertake  to  do  any  act  himself,  on  behalf  of  his 
client,  or  that  his  client  shall  perform  it,  unless  it  clearly 
appear,  on  the  face  of  such  contract  or  undertaking,  that  he 
did  not  intend  to  make  himself  personally  liable,  he  will  ren- 
der himself  liable  to  an  action  for  its  non-performance.  Many 
persons  will  deal  with  attorneys  and  professional  men,  who 
will  not  deal  with  an  unknown  client.  "  It  would  be  pre- 
venting," says  Lord  Tenterden,  "  much  of  the  ordinary 
business  of  life,  if  we  were  to  hold  that  a  solicitor  entering 
into  such  a  contract  as  this  [an  undertaking  to  pay  rent  for 
a  bankrupt  tenant]  did  not  make  himself  personally  respon- 
sible. It  is  for  him  to  consider  the  probable  effect  of  such 
an  instrument  before  he  signs  it."  ^ 

The  same  principle  applies  to  undertakings  by  attorneys 
to  pay  to  the  adverse  side  the  costs  in  an  action  when 
taxed.'  The  undertaking,  however,  may  be  waived  in 
various  waj'S,  and  then  the  attorney  cannot  be  called  upon 
to  perform  it.* 

The  general  rule  is,  that  when  an  attorney  signs  a  volun- 
tary recognizance  he  cannot  avoid  judgment,  even  if  there 
is  a  rule  of  court  or  a  statute  prohibiting  him  from  becom- 


'  Chapman  v.  Phillips,  8  Pick.  24;  Robbing  v.  Hill,  12  Pick.  569;  Clark 
V.  Paine,  11  Ibid.  66;  Davis  v.  MoArthur,  3  Greenl.  27;  How  v.  Codman,  4 
Ibid.  81;  Harnur  v.  Watson,  8  Ibid.  286.  Where  an  attorney  indorses  a 
writ  in  favor  of  a  resident  of  another  State,  he  cannot  relieve  himself 
from  the  liability  thereby  assumed,  by  showing  that,  in  doing  so,  he 
violated  a  rule  of  the  court,  prohibiting  an  attorney  from  becoming  bail 
or  surety  in  any  civil  suitor  proceeding  in  which  he  is  employed  as  such 
attorney.    (Morrill  v.  Lamson,  138  Mass.  115.) 

^  Burrill  v.  Jones,  3  Barn.  &  Aid.  49;  Appleton  v.  Binks,  5  Bast,  148. 

'  Iveson  V.  Conington,  2  Dowl.  &  K.  307;  1  Barn.  <&  C.  160;  Watson  v. 
Murrill,  1  Car.  &  P.  307. 

*  Miller  v.  James,  8  Moore,  208. 
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ing  so  bound.     He  cannot  thus  take  advantage  of  his  own 
wrong.^ 

Attornej's  are  also  sometimes  liable  on  implied  under- 
takings. It  is  a  common  practice  for  one  attorney  to  do 
business  for  another.  The  attorney  who  does  the  business 
usually  gives  credit  to  the  person  who  employs  him,  and 
not  to  the  client  for  whose  benefit  it  is  done.  An  attornej' 
doing  business  for  another  attorney  may  therefore  give 
credit  to  that  person  to  whom  it  is  given  in  the  usual 
course  of  such  business,  viz.,  to  the  attorney,  and  not  to  the 
client ;  and  where  the  jury  finds — and  it  is  the  province  of 
the  jury  to  find  upon  the  subject — that  the  credit  was 
given  to  the  defendant,  the  attorney,  the  law  will,  from  the 
usage  of  the  business,  raise  an  implied  contract  on  the  part 
of  the  latter  to  pay.  If  an  attorney  in  such  a  case  intends 
not  to  be  personally  responsible,  it  becomes  his  duty  to  give 
express  notice  that  the  business  is  to  be  done  upon  the 
credit  of  the  client.^  In  equity,  it  has  been  held  that  where 
an  attorney  for  and  on  behalf  of  his  client  promises  to  pay 
money  as  the  agent  of  his  client,  he  is  not  personally  liable 
if  he  had  authority  from  his  client;  but  he  is,  if  he  had  no 
authority.' 

P,  131.  Excess  of  authority.  —  Attorneys  are  liable 
for  clearly  exceeding  their  authority  when  third  parties  are 
damaged  by  reason  thereof.  As  we  have  already  seen,*  at- 
torneys may  be  summarily  compelled  to  perform  a  personal 
undertaking  given  by  them  in  the  course  of  an  action ;  and 
in  the  course  of  other  transactions  an  attorney  may  fix  his 
own  liability  to  an  action  on  an  express  undertaking,  or 
contract  in  his  own  name;^  as,  to  give  up  documents,  to 
pay  the  costs  on  a  compromise  of  a  prosecution,  to  pay  the 

'  Sherman  v.  State,  4  Kan.  570;  Wallace  v.  Scales,  6  Ohio,  429;  Jack  v. 
People,  19  111.  58;  Hicks  v.  Chouteau,  12  Mo.  342. 

''  Serace  v.  Wittington,  2  Barn.  &  C.  11. 

^  Johnson  v.  Ogilby,  P.  Wms.  277. 

*  Ante,  Chapter  IV. 

5  FoBtert).  Blakelock,  5  Barn.  &C.328;  8  Dowl.  &  R.  48:  Ivesont).  Con- 
ington,  1  Barn.  &  C.  160;    Burrell  v.  Jones,  3  Barn.  <S:  Aid.  47. 


276  LIABILITY    TO    THIRD     PARTIES.  §    131 

extra  expenses  in  a  proceeding  incurred  at  his  express  re- 
quest.^ If  an  attorney  act  without  authority,  or  issue  pro- 
cess having  no  legal  foundation,  he  may  be  liable  as  a  prin- 
cipal for  any  ensuing  injury. 

Since  an  attorney  is  liable  for  damages  suffered,  if  it 
transpires  that  the  proceedings  which  he  takes  are  wholly 
without  authority,  he  should  be  certain  that  his  instruc- 
tions, whether  written  or  oral,  are  genuine  and  authentic.''' 
An  attorney  has  been  held  liable  for  acting,  though  bona 
fide,  under  a  written  authority,  which  turned  out  to  have 
been  forged  by  a  stranger,'  and  so  if  he  acts  on  behalf  of  a 
fictitious  person,  or  an  absconder.* 

Under  some  circumstances,  however,  if  an  attorney  acts 
bona  fide  under  a  general  authority,  a  particular  authority 
will  be  presumed.  Thus,  an  attorney  acting  for  a  mort- 
gagee, whose  money  he  had  himself  invested,  was  held 
justified  in  taking  proceedings  to  recover  it,  without  any 
express  authority  for  the  purpose,  on  discovering  that  the 
security  was  bad.* 

The  attorney  is  liable  to  one  against  whom  process  has 
issued  by  means  of  fraud  or  deceit  on  the  attorney's  part; 
and  where  the  process  is  irregular  or  illegal,  or  executed 
against  the  wrong  party,  both  the  attorney  and  the  client 
who  put  it  in  force  may  be  liable  in  trespass,  the  latter  be- 
cause the  act  of  the  attorney  is,  in  point  of  law,  his  own 
act,  and   the  attorney,   because  he  has  acted  under  pro- 

'  Kendry  v.  Hodgson,  5  Esp.  228;  Watson  v.  Murrell,  1  Car.  &  P.  307; 
Hall  V.  Ashurst,  1  Oromp.  &  M.  714;  S.  C.  3  Tyrw.  420. 

^  Hoskina  v.  Phillips,  16  Law  J.  N.  S.  Q.  B.  333;  Field  v.  Gibbs,  Pet.  C. 
C.  155;  Smith  v.  Bowditch,  7  Pick.  138;  Munnikuyson  v.  Dorsett,  2  Har. 
&  G.  374;  Coit  v.  Sheldon,  1  Tyler,  304;  People  v.  Bradt,  7  Johns.  539; 
Smith  V.  Bossard,  2  McCord,  406. 

3  Robson  V.  Eaton,  1  T.  R.  62. 

■*  Hoskins  v.  Phillips,  supi-a;  Glyn  v.  Kirby,  1  Str.  402;  Anon.  6  Mod. 
309. 

^  Anderson  v.  W^atson,  3  Car.  &  P.  214.  If,  after  proceeding  to  judg- 
ment against  one,  an  attorney  issue  execution  against  another  of  the 
same  name — a  stranger  to  the  previous  proceeding — he  might  be  liable 
to  the  latter  in  an  action  of  trespass  ;  and  so,  where  the  sheriff  has  seized 
under  a  fi.  fa.  the  goods  of  a  stranger  to  the  previous  proceedings  by 
directions  of  the  attorney.    (Rowles  v.  Senior,  8  Q.  B.  677.) 
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ceedings  which  he  is  presumed  to  know  were  absolutely 
void.^  ■    , 

The  authorities  seem  to  be  in  favor  of  the  proposition 
that  in  such  cases  there  is  no  distinction  between  the  lia- 
bility of  the  client  and  that  of  the  attorney.  It  is  not  im- 
possible that  an  attorney  may  be  in  the  nature  of  an  officer 
handing  over  a  paper  which  may  be  afterward  acted  upon 
with  no  more  concurrence  than  that  of  a  postman  who 
conveys  a  letter.  When  such  is  his  conduct,  the  principle 
may  protect  him.  But  if  he  deliberately  directs  the  execu- 
tion of  a  bad  warrant,  he  takes  upon  himself  the  chance  of 
all  consequences.^  And  where  an  arrest  is  made  under  pro- 
cess which  is  afterward  set  aside  for  irregularity,  but  which 
is  not  void  on  its  face,  the  attorney  in  the  suit  is  liable  in 
trespass,  as  well  as  the  plaintiff;  and  if,  in  an  action  of 
trespass,  he  justifies  under  the  process,  it  is  a  good  replica- 
tion that  the  process  was  irregularly  sued  out,  and  was 
afterward  set  aside  by  the  court  for  irregularity.^  But 
where  the  replication  set  forth  that  the  process  was  set  aside 
merely,  without  showing  that  it  was  so  set  aside  for  irregu- 
larity, it  was  held  bad.*  But  where  the  process  is  irregular 
merely,  and  not  void  on  its  own  face,  the  party  should 
apply  to  the  court  and  have  it  set  aside  before  bringing  his 
action ;  otherwise  it  cannot  be  maintained."     In  cases,  how- 


■  Gibson  v.  Mudford,  1  Roll.  Rep.  408;  Child  v.  Dwight,  1  Dev.  &  B.  Ch. 
171;  Barker  v.  Braham,  3  Wila.  368;  2  W.  Black.  866;  Codrington  v.  Lloyd, 
8  Ad.  &  E.  449;  3  Nev.  &  P.  442;  1  W.  W.  &  H.  358;  Parsons  v.  Lloyd,  2 
W.  Black.  845;  3  Wils.  341;  King  v.  Harrison,  15  East,  615;  Loton  v.  Dev- 
ereux,  3  Barn.  &  Ad.  343;  Bates  v.  Pilling,  6  Barn.  &  C.  38;  Jarmaine  v. 
Hooper,  13  Law  J.  JST.  S.  Com.  P.  63;  People  v.  Montgomery,  18  Wend. 
633;  7  Paige,  615. 

'  Green  v.  Elgie,  5  Q.  B.  114;  Braham  v.  Barker,  3  Wils.  368;  tiodring- 
ton  V.  Lloyd,  8  Ad.  &  E.  449;  Carratt  v.  Morley,  1  Q.  B.  18.  See  Loton  v. 
Devereux,  3  Barn.  &  Ad.  343;  Brown  v.  Feeter,  7  Wend.  301;  Cook  v. 
Wright,  Ryan  &  M.  278. 

'  Codrington  v.  Lloyd,  8  Ad.  &  E.  449;  3  Nev.  &  P.  442;  2  London  Jurist, 
593. 

'  Prentice  v.  Harrison,  7  London  Jurist,  580;  1  Dar.  &  M.  50;  S.  C.  4  Ad. 
&  E.  N.  S.  802. 

°  Reynolds  v.  Corp,  3  Caines,  267;  Griswold  v.  Sedgwick,  6  Cowen,  462. 
See  Mackay  v.  Blackett,  9  Paige,  437. 
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ever,  where  the  process  is  set  aside  for  irregularity,  it  is 
sometimes  the  practice,  where  the  proceeding  set  aside 
appears  to  have  been  taken  in  good  faith,  and  in  conse- 
quence thereof  an  action  will  technically  lie,  to  require  the 
party  moving  to  stipulate  not  to  bring  an  action ; '  or,  if  one 
be  already  brought,  he  will  be  required  to  discontinue  it, 
without  costs.^  But  where  there  are  circumstances  of  aggra- 
vation— as  where  an  execution,  set  aside  as  irregular,  is 
oppressively  executed — this  condition  will  not  be  imposed.^ 

§  132.  Liability  in  cases  of  malpractice. — An  attorney 
is  not  only  liable  to  actions  against  him. by  his  client,  but 
he  has  been  held  liable  if  any  other  person  receive  damage 
by  his  malpractice,  even  though  he  act  under  the  retainer 
of  his  client.  If  he  knows  a  case  to  be  out  of  the  jurisdic- 
tion of  an  inferior  court,  or  goes  be3'ond  the  bounds  of  his 
duty  as  attorney,  he  has  been  held  guilty  as  a  trespasser.^  So 
a  joint  action  of  trespass,  vi  et  armis,  for  false  imprisonment,  is 
maintainable  against  an  attorney  and  his  client,  for  illegally 
suing  out  a  capias  ad  satisfaciendum,  and  causing  a  party  to 
be  imprisoned  thereupon;  and  so,  also,  in  cases  of  an 
improper  issuance  of  an  execution,  where  an  attorney  goes 
beyond  his  duties ;  as,  for  instance,  if  he  wantonly  issues  an 
execution  upon  a  judgment  unduly  obtained,  when  he  knows 
the  debt  has  been  paid.  Attorney  and  client  in  such  cases, 
have  both  been  held  to  be  trespassers.^ 

'  Rob  V.  Moffat,  3  Johns.  Rep.  257. 

^  Chandlers.  Brecknell,  4  Cowen,  49. 

'  Rogers  v.  Chapman,  7  Cowen,  475. 

■•  Goodwin  v.  Gibbons,  4  Burr.  2108:  Barker  v.  Braham,  3  Wlls.  368; 
Bates  V.  Pilling,  6  Barn.  <fc  C.  38;  Crozer  v.  Pilling,  4  Barn.  &  C.  26;  6 
Dowl.  &  R.  129;  Griswold  v.  Sedgwick,  6  Cowen,  456.  If  an  attorney 
brings  suit,  and  procures  an  unjust  judgment  against  his  adversary,  by 
suborning  witnesses,  bribing  the  judge,  jury,  or  arbitrators,  or  by  other 
corrupt  and  illegal  practices,  he  may  be  held  responsible  in  an  action  to 
the  party  injured.  (Hoosac  Tunnel,  etc.  Co.  v.  O'Brien  137  Mass.  424;  50 
Aui.  Rep.  323.)  And  under  New  York  Revised  Statutes,  (2  R.  S.  287,  sec. 
68)  an  attorney  who  knowingly  misleads  the  court,  or  a  party,  is  liable  to 
an  action  therefor.  But  this  provision  does  not  include  a  transaction 
between  an  attorney  and  his  client  before  proceedings  have  been  com- 
menced or  an  action  brought.     (Zoofif  i;.  Lawton,  97  N.  Y.  478.) 

^  lust.  102;  Lutw,  124.    Advice  of  counsel  is  no  protection  to  one  who 
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But  an  attorney  is  not  liable,  unless  it  be  clearly  proven 
that  he  has  gone  beyond  the  strict  line  of  his  duty.  Where 
the  attorney  is  professionally  bound  to  act  as  he  does,  he  is 
not  liable;^  nor  where  he  acts  in  pursuance  of  his  calling; 
as,  where  he  brings  suit,  knowing  that  there  is  a  release; 
for  the  defendant  may  not  plead  it.^ 

§  133.  Liability  for  acts  done — Malicious  prosecution 
by  attorney. — If  an  attorney  maliciously  procure  an  unau- 
thorized order  of  attachment,  operating  injuriously  upon 
the  defendant's  rights,  he  is  liable,  and  so  is  his  client.^  He 
is  also  liable  for  an  unlawful  and  malicious  arrest,  upon  a 
claim  which  he  knows  to  be  unfounded.^  But  it  has  also 
h'iQn  held  that  an  action  for  malicious  prosecution  will  not 
lie  against  one  attorney  for  suing  another  in  an  inferior 
court,  or  for  suing  on  the  retainer  of  a  client,  although  he 
knew  there  was  no  cause  of  action.^  In  Massachusetts,  it 
is  said  that  the  better  doctrine  would  appear  to  be  that  an 
action  will  not  lie  against  an  attorney  for  bringing  a  civil 
action,  unless  he  commenced  it  without  the  plaintiff's  au- 
tliority,  or  unless  there  was  a  conspiracy  between  them  to 
bring  a  groundless  suit — the  attorney  knowing  it  to  be 
groundless — and  commenced  without  any  expectation  of 
maintaining  it.° 

B'lt  the  doctrine  obtaining  in  other  localities  is,  that  if 
au  attorney  who  commenced  a  suit  which  is  alleged  to  be 

cominencea  a  prosecution  against  another  who  Is  not  gnilty,  and  whom 
he  doei  not  believe  to  be  guilty.  (Johnson  v.  Miller,  (Iowa),  47  N.  W. 
Rep.  903.) 

'  Sedley  v.  Sutherland,  3  Esp.  202;  Smith  v.  Gainsford,  1  Rose,  148;  Car- 
rott  V.  Smallpage,  9  East,  330. 

'  Anon.  1  Mod.  209. 

"  Wood  V.  Wier,  5  B.  Mon.  .544.  But  an  attorney,  who,  in  obedience  to 
the  instructions  of  his  client,  orders  the  seizure  of  certain  property  un- 
der attachment,  is  not  bound  to  inquire,  or  to  have  any  belief  or  suspi- 
cion, as  regards  the  ownership  of  the  property,  and  is  not  liable  to  the 
owner  of  the  property,  if  it  does  not  belong  to  the  attachment  defendant. 
(Dawson  v.  Buford,  70  Iowa,  127.) 

^  Stockley  v.  Hornidge,  8  Car.  &  P.  16. 

*  Anon.  1  Mod.  209,  210. 

'  Bicknell  v.  Dorion,  16  Pick.  478. 
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malicious,  knew  that  there  was  no  cause  of  action,  dishon- 
estly and  for  some  sinister  view,  for  some  purpose  of  his 
own,  which  the  law  considers  malicious,  caused  a  party  to 
be  arrested  and  imprisoned,  he  will  be  liable  therefor.  And 
if  an  attorney  becomes  the  instrument  for  prosecuting  and 
imprisoning  a  party  against  whom  he  knows  his  client  has 
no  just  claim  or  cause  of  arrest,  and  that  his  client  is  actu- 
ated by  illegal  or  malicious  motives,  he  is  legally  liable  to 
the  injured  party.  It  is  not  necessary  to  show  a  conspiracy 
between  attorney  and  client.  An  attorney  may  so  act  un- 
der his  general  employment  to  enforce  a  legal  claim,  as  to 
render  himself  alone  liable  for  a  malicious  prosecution  or 
arrest.  In  actions  for  maliciously  suing  out  process  it  is 
enough  to  aver  that  he  falsely  and  maliciously,  without 
having  any  reasonable  or  probable  cause  for  so  doing,  sued 
out  a  writ,  and  falsely  and  maliciously  caused  the  party  to 
be  arrested  under  it.^ 

An  attorney  who  acts  in  good  faith  and  in  conformity 
with  law  is  not  personally  liable  to  third  person  for  acts 
done  in  pursuance  of  his  clients'  directions.^   For  instance. 


'  Burnap  v.  Marsh,  13  111.  535.  To  render  an  attorney  liable  in  an  action 
for  malicious  prosecution  instituted  by  his  client,  it  must  not  only  ap- 
pear that  he  knew  that  the  prosecution  was  malicious,  but  that  he  also 
knew  it  was  without  cause.  (Peck  v.  Chouteau,  91  Mo.  140;  60  Am.  Rep. 
236.) 

*  Co.  Litt.  52a ;  Johnson  v.  Ogilby,  3  P.  Wms.  277;  Wharton  on  Agency, 
sec.  611;  Allaway  v.  Duncan,  16  L.  T.  N.  S.  264;  Wigg  v.  Simonton,  12 
Rich.  583;  Hunt  v.  Printup,  28  Ga.  297;  Barker  v.  Braham,  2  W.  Black. 
867.  See  Ford  v.  Williams,  24  N.  Y.  359.  An  attorney  is  liable  to  third 
persons  for  damages  for  causing  process  to  be  issued  at  the  instance  of 
his  client,  only  when  he  acts  dishonestly,  with  some  sinister  view  or  im- 
proper purpose  of  his  own  which,  in  law,  amounts  to  malice.  In  the  ab- 
sence of  malice  or  bad  faith  he  would  not  be  liable.  (Farmer  v.  Crosby, 
43  Minn.  459.)  When  a  demand  is  placed  in  the  hands  of  an  attorney  for 
collection  by  some  legal  proceeding,  he  may  determine  what  proceeding 
he  will  take,  and  if,  in  making  such  determination,  or  if,  in  the  conduct 
of  the  action  or  proceeding,  he  makes  a  mistake  and  commits  a  trespass, 
acting  within  the  scope  of  his  authority  in  his  effort  to  collect  the  de- 
mand, his  client  may  be  held  responsible  for  his  acts  to  the  party  injuied. 
(Poucher  v.  Blanchard,  86  N.  Y,  256,  263.)  And  where  the  attorney  elects 
to  proceed  under  a  statute  of  the  State,  believed  by  him  to  be  valid,  his 
client  is  responsible,  although  it  is  subsequently  determined  that  the 
statute  is  void.     (Poucher  v,  Blanchard,  86  N.  Y.  256.) 
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an  attorney  is  not  liable  for  commencing  legal  proceedings 
on  behalf  of  another  on  a  groundless  claim,  nor  for  taking 
proceedings  against  the  wrong  party,  if  done  by  mistake, 
and  without  malice,  nor  for  taking  such  proceedings  as  are 
erroneous,  and  without  jurisdiction/  No  such  action  will 
lie  unless  the  declaration  charges  the  attorney  with  acting 
maliciously!^  Nor  is  an  attorney  responsible  for  an  illegal 
arrest  or  levy  under  a  regular  writ,  unless  he  has  actual 
knowledge  of  the  illegality.' 

But  in  the  case  of  malice,  the  rule  is  otherwise.  So  an  at- 
torney, who  deliberately  issues  or  enforces  an  irregular  or 
void  writ,  is  liable  in  trespass  to  the  party  injured,  and 
fraud  or  deceit  in  issuing  legal  process  may  make  him  lia- 
ble." 

Liability  in  such  cases  attaches  to  the  attorney  because 
he  has  acted  under  proceedings  which  it  was  incumbent 
on  him  to  see  were  absolutely  void,  and  there  appears  to  be 
no  distinction  between  the  liability  of  the  attorney  and  that 
of  the  client.  The  latter  is  likewise  liable.  The  act  of  the 
attorney  is,  in  point  of  law,  the  client's  act  as  well.^ 

Anon.  1  Mod.  209.  See  Davies  ?j.  Jenkins,  11  Mees.  &  W.  745;  1  Dovvl. 
<fe  L.  321;  12  Law  J.  N.  S,  Exch.  386;  Carratt  v.  Morley,  1  Q.  B.  18,  28;  Bur- 
nap  V.  Marsh.  13  111.  535. 

2  Ibid.;  Lynch  v.  Commonwealth,  16  Serg.  &  R.  368;    16  Am.  Dec.  582. 

'  Sowell  i>.  Champion,  6  Ad.  &  E.  407;  Saxon  y.  Castle,  6  Ibid.  652;  Gib- 
son V.  Chaters,  2  Bos.  &  P.  129;  Bryant  v.  Glutton,  1  Mees.  &  W.  408; 
Stokes  u.  VS^hite,  1  Cromp.  M.  &  B.  223. 

^  Gibson  v.  Mudford,  1  Roll.  Rep.  408;  Barker  v.  Braham,  3  Wils.  368;  2 
W.  Black.  866;  Codrington  v.  Lloyd,  3  Ad.  &  E.  449;  S.  C.  3  Ne v.  &  P.  442; 

1  W.  W.  &  H.  358.  An  attorney  who  causes  void  or  irregular  process  to 
be  issued  in  an  action,  which  occasions  loss  or  injury  to  a  party  against 
whom  it  is  enforced,  is  liable  for  the  damages  thereby  occasioned. 
(Fischer  v.  Langbein,  103  N.  Y.  84.) 

*  Newbury  v.  Lee,  3  Hill,  523;  Ford  v.  Williams,  24  N.  Y.  359;  Bowles 
V.  Senior,  8  Q.  B.  677;  Sowell  v.  Champion,  6  Ad.  &  E.  407;  2  Nev.  &  P. 
627;  Crozer  v.  Pilling,  6  Dowl.  &  R.  129;  4  Barn.  &  C.  26;  Parsons  v.  Lloyd, 

2  W.  Black.  845;  S.  C.  3  Wils.  341;  King  v.  Harrison,  15  East,  615;  Lotoa 
V.  Devereux,  3  Barn.  &  Ad.  343;  Bates  v.  Pilling,  6  Barn.  &  C.  38;  2  Dowl. 
&  R.  129;  Liv.  Law  Mag.  Jan.  1856;  Green  v.  Elgie,  5  Q.  B.  113;  Dav.  &  M. 
199;  Braham  v.  Barker,  3  Wils.  369;  Codrington  v.  Lloyd,  8  Ad.  &  E.  449. 
See  Jarmaine  v.  Hooper,  13  Law  J.  N.  S.  Com.  P.  63;  People  v.  Mont- 
gomery, 18  Wend.  633;  Child  v.  Dwight,  7  Paige,  615;  1  Dev.  &  B.  Ch.  171; 
Sedley  v.  Sutherland,  3  Esp.  N.  P.  C.  202;   Williams  v.  Smith,  14  Com.  B. 


282  LIABILITY     TO     THIRD     PARTIES.  §    133 

An  attorney  who  maliciously  and  illegally  sues  out  pro- 
cess is  liable  to  the  party  wrongfully  sued.^  If  he  deliber- 
ately direct  the  execution  of  a  bad  warrant,  he  takes  upon 
himself  the  chance  of  all  the  consequences.  And  an  attor- 
ney directing  the  issuance  of  an  execution,  and  refusing  to 
state  whether  or  not  he  had  ordered  its  levy  upon  certain 
property,  which  was  levied  on  by  order  of  his  client,  but 
assuming  the  responsibility  himself,  and  inviting  the  suit 
against  himself  rather  than  against  his  client,  is  estopped 
from  denying  his  responsibility  in  such  a  suit.^  Where  a 
capias  ad  respondendum  has  been  set  aside  for  irregularity, 
tlie  attorney  who  sued  it  out  is  liable  in  trespass,'  and  an 
action  for  false  imprisonment  lies  against  the  plaintiff's  at- 
torney who  sues  out  a  void  ca.  sa.,  and  delivers  it  himself  to 
an  officer,  who,  following  his  direction,  arrests  the  defend- 
ant thereon.''  So  where  the  defendant  indorsed  his  name 
and  address  on  a  warrant  sued  out,  on  which  plaintiff  was 
committed,  this  has  been  held  sufficient  evidence  to  support 
a  verdict  for  the  plaintiff  in  a  plea  of  not  guilty,  in  an  ac- 
tion of  trespass  for  false  imprisonment.* 

Although  the  act  of  an  attorney,  in  handing  over  a  war- 
rant for  execution,  may  be  so  divested  of  any  further  proof 
of  concurrence  on  his  part  that  he  will  not  be  liable,  yet  he 
is  responsible,  if  his  conduct,  in  or  after  performance  of  the 
act,  shows  a  motive  beyond  the  mere  wish  to  discharge  a 
professional  duty,  as,  if  after  the  commitment,  he  has  im- 
properly delayed  giving  information  as  to  costs,  which  was 
demanded  by  parties  wishing  to  pay  such  costs,  and 
thereby  purge  themselves  of  contempt.^    If  an  attorney  has 

N.  S.  596;  Carratt  v.  Morley,  1  Q.  B.  18.  As  to  suing  out  a  writ  in  a  court 
wliieh  the  attorney  knows  has  no  jurisdiction,  see  Goodwin  v.  Gibbons, 
4  Burr.  2108;  Bates  v.  Pilling,  6  Barn.  &  C.  38.  When  an  attorney  is  sued 
for  an  illegal  act,  advice  of  counsel  is  no  defense  unless  such  advice  was 
taken  on  a  fair  and  full  statement  of  facts.  (Andrews  v.  Hawley,  26  Law 
J.  Ex.  323.) 

'  Warfleld  v.  Campbell,  35  Ala.  349;  Green  v.  Elgie,  5  Ad.  &  B.  114. 

•'  Ford  V.  Williams,  24  N.  Y.  359. 

'  Codrington  v.  Lloyd,  3  Nev.  &  P.  442;  S.  C.  8  Ad.  &  E.  449. 

'  Barker  v.  Braham,  2  W.  Black.  866;  Crozer  v.  Pilling,  6  Dowl.  &  R.  129; 
4  Barn.  &  C.  26. 

'  Green  v.  Elgie,  5  Ad.  &  E.  N.  S.  99.  '  Ibid. 
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strong  reason  to  suspect  that  his  client  is  engaged  in  a  sys- 
tematic course  of  fraud  and  forgery,  and  he  continues  to 
act  for  him  as  though  he  were  honest,  he  is  guilty  of  gross 
misconduct,  although  not  originally  cognizant  of  the  frauds, 
and  although  not  informed  of  the  manner  of  obtaining  the 
forged  documents.' 

If  the  attorney  procures  or  advises  a  judicial  officer  to  act 
beyond  the  scope  of  his  jurisdiction,  he  is  likewise  subject 
to  a  suit  for  damages.^  As  it  must  be  shown  that  the  attor- 
ney acts  maliciously,  an  action  will  not  lie  for  acts  done  bana 
fide  in  the  prosecution  of  his  client's  rights.  If  an  attorney 
merely  causes  an  execution  to  be  issued,  and  communicates 
to  the  sheriff  the  directions  of  his  clients  to  seize  certain 
property,  he  is  not  liable,  though  the  seizure  was  wrongful 
or  on  the  wrong  property,  even  though,  in  pursuance  of  the 
authority  and  direction  of  the  plaintiff,  and  in  his  name,  he 
execute  a  bond  of  indemnity  to  the  officer,  nor  is  he  liable 
for  ordering  a  levy  on  property,  if  he  act  in  good  faith,  and 
on  reasonable  cause,  and  with  presumable  or  probable 
accuracy.' 

1 134.  Joint  liability  of  attorney  and  client. — The  client 
may  be  liable  for  the  wrongful  acts  of  the  attorney,  as  where 
a  plaintiff's  property  was  taken  and  sold  under  an  execution 
wrongfully  issued  at  the  instance  of  the  defendant's  attor- 
ney after  an  appeal  had  been  prefected ;  the  client  was  held 
liable  in  trespass.* 

In  Barker  v.  Braham,  3  Wils.  868,  an  attorney  had  taken 
out  a  ca.  sa.  against  an  administratrix  without  any  sugges- 
tion that  she  had  been  guilty  of  a  devastavit,  and  consequently 
without  authority  of  law ;  both  attorney  and  client  were 
held  liable  for  the  trespass,  and  no  question  was  made  of 

In  re  Barber,  6  Eng.  L.  &  Eq.  338. 

'  Revill  V.  Pettit,  3  Met.  Ky.  314.  See  Sowe]l  v.  Champion,  6  Ad.  &  E. 
407;  Oakley  v.  Davis,  16  East,  82;  Williams  v.  Smith.  14  Com.  B.  N.  S.  596; 
Evans  v.  Collins,  5  Ad.  &  E.  N.  S.  804. 

=  Wigg  V.  Simonton,  12  Rich.  583;  Ford  v.  Williams,  3  Kern.  577;  67  Am. 
Dec.  83;  Hunt  v.  Printup,  28  Ga.  297. 

*  Foster  v.  Wiley,  27  Mich.  244;  S.  C.  15  Am.  K.  185. 
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the  client's  responsibility,  though  there  is  no  suggestion  in 
the  report  that  he  personally  participated  in  the  proceed- 
ings, and  the  contrary  may  be  inferred.  In  another  Eng- 
lish case,^  attorney  and  client  were  held  jointly  liable  in 
trespass  for  the  issue  and  service  of  an  execution  by  the  at- 
torney's agent  after  the  demand  had  been  paid,  though 
neither  of  them  directed  or  knew  of  its  issue.  If  the  attor- 
ney is  retained  in  the  cause  (and  this  must  be  shown),  the 
plaintiffs  are  trespassers  by  the  act  of  their  attorney.  If  the 
attorney  is  liable,  the  client  is  also.^ 

There  is,  however,  a  difference  between  a  trespass  com- 
mitted on  a  third  party  in  assumed  execution  of  process, 
and  one  committed  on  the  defendant  under  process  sued  out 
irregularly.  A  plaintiff  can  never  be  held  to  intend  a  tres- 
pass to  third  persons;  but  when  one  puts  his  case  against 
another  into  the  hands  of  an  attorney  for  suit,  it  is  a  reas- 
onable presumption  that  the  authority  heiatends  to  confer 
upon  the  attorney  includes  such  action  as  the  latter,  in  his 
superior  knowledge  of  the  law,  may  decide  to  be  legal, 
proper,  and  necessary  in  the  prosecution  of  the  demand, 
and  consequently  whatever  adverse  proceedings  may  be 
taken  by  the  attorney  are  to  be  considered,  so  far  as  they 
affect  the  defendant  in  the  suit,  as  approved  by  the  client 
in  advance,  and,  therefore,  as  his  act,  even  though  they 
prove  to  be  unwarranted  by  the  law.' 

An  attorney  is  not  liable  for  a  wrongful  or  illegal  seizure 
by  the  sheriff,  simply  because  he  prepares  the  writ  or  war- 
rant; but  when,  in  addition,  he  assists  in  or  sends  his  clerk 
to  assist  in  the  levy  thereof,  he  may  become  liable  for  every 
illegal  seizure  that  may  be  made  under  the  warrant,  and 
the  plea  that  he  is  an  attorney  is  not  a  defense.* 

'  Bates  V.  Pilling,  6  Barn.  &  C.  38. 

^  Crook  V.  Wright,  Ryan  &  M.  278;  Newbury  v.  Lee,  3  Hill,  525. 

=  Foster  v.  Wiley,  27  Mich.  244;  S.  C.  15  Am.  R.  185. 

'  Hardy  v.  Keeler,  26  111.  152.  While  an  attorney  acts  merely  in  his 
character  as  such,  making  use  of  the  process  of  the  law  to  enforce  his  cli- 
ent's demands,  however  groundless  and  vexatious  it  may  be,  he  is  not 
amenable  to  suit.  But  when  he  steps  beyond  that  line,  and  actively 
aids  his    client  in  the  execution  of  his   purpose,    he   is    responsible. 
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§  135.     Liability  of  third  persons  to  attorneys. — In 

considering  the  liability  of  attorneys  to  third  persons,  it 
may  not  be  inappropriate  to  add  a  few  words  as  to  the  lia- 
bility of  third  persons  to  attorneys.  This  liability  con- 
sists chiefly  for  slanderous  or  libelous  words  spoken  or  writ- 
ten by  others  about  attorneys  in  their  professional  charac- 
ter, known  in  the  old  books  as  slander  of  attorneys. 

§  136.  Slander  of  attorneys. — An  attorney  may,  like 
any  one  else,  maintain  an  action  for  slander  or  libel,  when 
the  words  or  writings  affect  his  professional  character  or 
avocation,  and  it  may  be  stated,  generally,  that  every  kind 
of  defamation  imputing  misconduct  to  any  attorney  in  his 
profession  is  actionable.' 

The  slander  should  be  stated  as  tending  to  injure  the 
plaintiff^'s  credit  and  reputation  in  his  profession  and  busi- 
ness of  an  attorney.  The  plaintiff  must  prove  his  qualifi- 
cation as  an  attorney,  but  it  appears  that  he  need  not  prove 
that  he  is  in  actual  practice,^  and  if  the  language  of  the 
libel  or  slander  acknowledge  the  plaintiff's  qualification, 
the  proof  of  the  qualification  rnaj'^  be  dispensed  with.^ 

In  slander,  when  the  words  spoken  have  such  a  relation 
to  the  profession  or  occupation  of  the  plaintiff  that  they  di- 
rectly tend  to  injure  him  in  respect  to  it,  or  to  impair  con- 
fi  lence  in  his  character  or  ability,  when  from  the  nature  of 
the  business  great  confidence  must  necessarily  be  reposed, 
they  are  actionable,  although  not  applied  by  the  speaker  to 
the  profession  or  occupation  of  the  plaintiff ;  but  when  they 
convey  only  a  general  imputation  upon  his  character, 
equally  injurious  to  any  one  of  whom  they  might  be  spoken, 
they  are  not  actionable  unless  such  application  be  made. 
But  in  libel,  where  the  publication  is  libelous  perse  without 

(Schalk  V.  Kingsley,  42  N.  J.  L.  .32;  and  see  Packinbaugh  v.  Quillin,  12 
Keb.  586.) 

'  Com.  Dig.  Action  on  the  case  for  defamation;  Bac.  Abr.  Libel;  Vin. 
Abr.  Slander;  Stark.  Ev.  Libel;  Boydell  v.  Jones,  4  Mees.  &  W.  446; 
Doyley  v.  Roberts,  3  Bing.  N.  C.  &35. 

''  Jones  V.  Stevens,  11  Price.  285. 

'  Berryman  v.  Wise,  4  Term.  Rep.  36j;  Armstrong  v.  Jordon,  2  Stark. 
Ev.  107. 
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reference  to  the  professional  character  of  the  plaintiff,  the 
latter  may,  by  extrinsic  evidence,  connect  the  libelous 
words  with  his  professional  character,  and  'recover  the 
natural  and  proximate  damages  to  him  in  his  profession  re- 
sulting therefrom.  In  an  action  for  libel,  the  fact  that  the 
words  used  had  reference  to  the  profession  or  the  business 
of  the  plaintiff  is  not  the  substantive  ground  of  the  action. 
The  actionable  quality  of  the  words  used  does  not  necessa- 
rily depend  upon  that  consideration.^ 

§  137.  Slander  of  attorneys — Expressions  held  slander- 
ous.— If  an  attornej^  is  slandered  in  his  profession,  he  ma}' 
bring  an  action  on  the  case  for  defamation.  The  following 
expressions  have  been  held  actionable.  If  it  be  said  of  an 
attorney,  "  You  may  be  ashamed  to  employ  that  knave," 
etc  ;  "  he  is  a  base  knave,  and  maintains  his  wife  by  knavery 
and  cheating  tricks";  "  he  is  a  cozening,  cheating  knave"; 
"thou  art  a  knave,  and  such  knaves  made  my  husband 
spend  his  estate";  "  he  is  a  cheating  knave,  and  maintains 
his  family  by  cheating";  "a  bribing  knave";  "a  corrupt 
man,  and  deals  corruptly";  "thou  art  an  ambidexter"; 
"he  is  a  cheating  attorney";  "your  attorney  hath  taken 
£20  of  you,  to  cozen  me;  he  hath  cozened  me  £10  in  a  bill 
of  costs";  "  he  deals  on  both  sides,  and  deceives  those  who 
put  him  in  trust";  "Mr.  H.  is  a  rogue  for  taking  j'our 
money,  and  has  done  nothing  for  it";  "  he  has  not  entered 
an  appearance  for  you" ;  "  he  is  no  attorney  at  law" ;  "he 
don't  dare  to  appear  before  a  judge";  "what  signifies  going 
to  him";  "he  is  only  an  attorney's  clerk,  and  a  rogue"; 
"  he  is  no  attorney";  "  he  is  a  forging  attorney" ;  "  he  is  a 
forging  knave";  "tell  the  knave  K I  will  teach  him,  or  any 
attorney,  to  sue  out  a  writ,  for  it  is  tantamount  to  knave 
attorney";  "  he  is  a  champertor,  a  common  barrator";  "  he 

'  Sanderson  v.  Caldwell,  45  N.  Y.  398;  S.  C.  6  Am.  Kep.  105;  Cawdry  v. 
Higley,  Cro.  Car.  270;  Chaddock  v.  Briggs,  13  Mass.  248;  7  Am.  Dec.  137; 
Davis  V.  Ruflf,  Cheves,  17;  34  Am.  Dec.  584;  Ayre  v.  Craven,  2  Ad.  &  E. 
2;  Dorley  v.  Roberts,  8  Bing.  N.  C.  835;  Jones  v.  LitDle,  7  Mees.  &  W. 
423. 
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stirreth  up  men  to  suits";  "  he  is  a  common  maintainor  of 
suits,  and  a  champertor ";  "I  will  have  him  thrown  over 
the  bar";  "abase  rascal,  I  will  make  him  lose  his  ears"; 
"  he  hath  the  falling  sickness,  for  that  disables  him  in  his 
profession";  "  he  cannot  read  a  declaration";  "he  hath  no 
more  law  than  a  goose,  bull,"  etc.' 

§  138.  Expressions  held  not  slanderous. — It  has  been 
held  not  actionable  to  say  to  or  of  an  attorney:  "I'll  have 
thee  pitched  over  the  bar  ";  "  H.  hath  found  forgery  against 
him";  "he  keeps  his  house  and  compounds  with  his  cred- 
itors"; "  I  have  taken  out  a  judge's  order  to  tax  A.'s  bill"  ; 
"I  will  bring  him  to  book,  and  have  him  struck  off  the 
rolL"^ 

Where  an  attorney  averred  that  the  libel  was  "of  and 
concerning  him  generally,"  and  "of  and  concerning  himin 
his  business  and  profession  of  an  attorney,"  this  was  held  a 
divisible  allegation,  and  though  the  plaintiff  could  not 
prove  he  was  a  certificated  or  practicing  attorney  at  tlie 
time  the  libel  was  published,  yet  he  was  entitled  to  main- 
tain the  action  for  the  libel  on  his  character  generally.^ 

§  139.  Other  expressions. — The  words,  "he  is  no  more 
a  lawyer  than  the  devil,"  are  actionable  when  spoken  of  an 
attorney;*  and  so  are  the  words,  "he  deserves  to  be  struck 
off  the  roU."^  But  the  words,  "  I  have  taken  out  a  judge's 
order  to  tax  A.'s  bill ;  I  wili  bring  him  to  book,  and  have 
him  struck  off  the  roll,"  are  not.''  The  words,  "  he  ha^ 
defrauded  his  creditors,  and  has  been  horsew'hipped  off  the 
course  at  Doncaster,"  spoken  of  an  attorney,  have  been  held 
not  actionable,  unless  applicable  to  his  conduct  in  his  pro- 
fession; notwithstanding  it  might  tend  to  injure  him 
morally  and  professionally.^ 

'  2  Eap.  624;  Com.  Dig.  tit.  Action  on  the  case  for  defamation,  F.  8. 

^  Ibid. 

«  Lewis  V.  Walter,  4  Dowl.  &  R.  810. 

■•  Day  V.  Butler,  3  Wils.  59. 

*  Phillips  V.  Jansen,  2  Esp.  624. 

» Ibid. 

'  Doyley  v.  Roberts,  3  Bing.  N.  C.  835;  5  Scott,  40;  3  Hodges,  154. 
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The  plaintiff,  an  attorney,  was  employed  to  bring  an 
action ;  the  defendant  was  commissioned  to  adjust  the 
accounts,  and,  finding  that  an  action  was  about  to  be  com- 
menced, wrote  a  letter  to  plaintiff's  client,  blaming  him  for 
allowing  the  plaintiff  to  sue,  and  concluded  by  saying:  "If 
you  will  be  misled  by  an  attorney  who  only  considers  his 
own  interest,  you  will  have  to  repent  it;  you  may  think, 
when  once  you  have  ordered  your  attorney  to  write,  he  will 
not  do  any  more  without  your  further  orders ;  but  if  you 
once  set  him  about  it,  he  will  go  to  any  length  without 
further  orders."  In  an  action  for  a  libel  it  was  held  that  it 
was  properly  left  to  the  jury  whether  this  letter  applied  to 
the  plaintiff  individually,  or  to  the  profession  at  large ;  and 
that  it  was  unnecessary  to  direct  them  to  find  whether  it 
were  a  confidential  or  malicious  communication.^  It  is 
libelous  to  impute  to  an  attorney  "  sharp  practice"  in  his 
profession.^ 

A  declaration  in  libel  stated  that  the  plaintiff  was  an  at- 
torney, and  that  certain  orders  had  been  made  by  the  Court 
of  Queen's  Bench  for  setting  aside  proceedings,  with  costs, 
in  an  action  in  which  the  plaintiff  was  the  attorney  of  the 
then  defendant,  and  the  defendant  was  the  attorney  of  the 
then  plaintiff,  and  that  the  costs  had  been  ascertained  and 
taxed  by  one  of  the  masters ;  that  sharp  practice  in  the  pro- 
fession of  an  attorney  is,  and  is  considered  to  be,  disrepu- 
table practice,  and  discreditable  to  the  attorney  adopting 
it;  yet  that  the  defendant,  intending  to  cause  it  to  be  be- 
lieved that  the  plaintiff  had  been  guilty  of  sharp  practice 
as  aforesaid  in  the  said  action,  and  had  been  reprimanded 
for  it  by  the  master,  published  of  him  the  following  false, 
ironical,  and  libelous  matter:  "An  honest  lawyer,  [thereby 
meaning  the  plaintiff,  and  meaning  to  represent  that  he 
was  not  an  honest  lawyer]  a  person  of  the  name  of  C.  B., 
etc.,  was  severely  reprimanded  the  other  day  by  one  of  the 
masters  of  the  Queen's  Bench  for  what  is  called  sharp  prac- 
tice in  his  profession,"  meaning  and  alluding  to  the  plain- 

'  fiodson  V.  Home,  3  Moore  223;  1  Ball  &  B.  7. 

2  lioydeUu.  Jones,  7  Dowl.  P.  C.210;  4  Mees.  &  W.  443;  1  Horn.  &  H.  408. 
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tiff's  practice  with  respect  to  the  said  orders,  and  that  such 
practice  was  sharp  practice  as  aforesaid.  It  was  held  that 
that  part  of  the  statement  which  imputed  to  the  plaintiff 
sharp  practice  was  sufficiently  explained  by  the  introduc- 
tory matter  to  show  that  it  was  libelous.' 

To  call  an  attorney  a  cheat  is  actionable/  or  "he  cannot 
read  a  declaration,"'  and  these  without  stating  special 
damage.  So  to  say  of  an  attorney  in  his  business,  "  H.  is  a 
rogue  for  taking  your  monej"",  and  has  done  nothing  for  it; 
he  has  not  entered  an  appearance  for  you ;  he  is  no  attorney 
at  law;  he  don't  dare  to  appear  before  a  judge;  what  signi- 
fies going  to  him?  —  he  is  only  an  attorney's  clerk,  and  a 
rogue;  he  is  no  attorney."*  Also  the  words,  "How  lawyer 
Bisliop  treats  his  clients,"  heading  a  report  of  a  case  in  Court, 
are  libelous,  though  they  might  be  justifiable  if  merely  pre- 
fixed to  a  particular  case;  the  words  being  general  are  a 
charge  of  treatment,  in  the  manner  asserted,  not  of  tbat 
client  only,  but  of  all  clients.^  The  distinction  is,  that  to 
impute  to  a  professional  man  ignorance  or  want  of  skill  in 
any  particular  transaction,  is  not  actionable;  but  if  the 
words  were  spoken  or  written  of  him  generally,  an  action 
will  lie.^  Thus,  to  say  of  an  attorney  in  a  particular  suit, 
"F.  knows  nothing  about  the  suit;  he  will  lead  you  on  until 
he  has  undone  you,"  is  not  actionable,  without  alleging  and 
proving  special  damage.'  But  words  imputing  a  want  of 
integrit}',  whether  used  generally  or  particularly  as  to  some 
one  transaction,  are  actionable,  as  to  charge  an  attorney 
with  disclosing  confidential  communications  made  to  him 
by  his  client  for  the  purpose  of  injuring  his  client,  and  of 
aiding  and  abetting  another  person  with  w];iom  he  has  com- 
bined and  colluded.' 

■  Godson  V.  Home,  3  Moore,  223;  1  Ball  <fe  B.  7. 
'  Rush  V.  Cavanaugh,  2  Pa.  St.  187. 
»  Jones  V.  Powell,  1  Mod.  272. 
*  Hardwick  v.  Chandler,  2  Strange,  1138. 
5  Bishop  V.  Latimer,  4  L.  T.  N.  S.  775. 

«  Garr  v.  Selden,  6  Barb.  416,  reversed  in  S.  C.  4  Const.  91;  Jones  v.  Pow- 
ell, 1  Mod.  272. 
'  Foot  V.  Brown,  8  Johns.  64.    But  see  Secor  v.  Harris,  18  Barb.  425. 
^  Jones  V.  Powell,  1  Mod.  272.    See  Wakley  v.  Healey,  7  Com.  B.  591. 
A.   &   C— 19. 
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§  140.  The  evidence. — General  evidence  of  the  plain- 
tiff's bad  character  and  ill  repute  in  his  business  as  a  prac- 
ticing attorney,  cannot  be  admitted  either  to  contradict 
an  allegation  in  the  declaration  that  he,  during,  etc.,  exer- 
cised and  carried  on  the  business  of  an  attorney  with 
great  credit  and  reputation,  with  a  view  to  mitigating 
damages  on  the  general  issue,  or  in  support  of  averments 
in  the  defendant's  pleas,  pleaded  by  way  of  justification, 
that  the  plaintiff  was  a  disreputable  attorney  arid  practi- 
tioner in  the  law.^ 

In  actions  to  recover  damages  for  slander  of  attorneys,  it 
is  generally  necessary  (according  to  some  authorities)  for 
the  plaintiff  to  prove  by  the  roll,  or  some  equivalent  record 
or  documentary  evidence,  that  he  has  been  regularly  admit- 
ted and  sworn,  with  proof  that  he  has  practiced  in  his  pro- 
fession.^ But  where  there  was  a  threat  that  the  party  would 
move  the  court  to  have  the  plaintiff  struck  from  the 
roll,  this  was  considered  an  admission  that  the  plaintiff 
was  an  attorney,  and  dispensed  with  further  proof.^  But 
proof  of  admission  has,  on  the  other  hand,  been  consid- 
ered unnecessary  by  about  an  equal  number  of  contrary 
decisions.* 

In  an  action  for  a  libel,  the  declaration  stated  that  the 
plaintiff  was  an  attorney,  and  had  been  employed  by  the 
parishioners  of  the  parish  of  St.  M.  as  vestry-clerk;  that 
while  he  was  such  vestry-clerk  certain  prosecutions  were 
preferred  against  one  M.  for  certain  misdemeanors,  and 
that  in  furtherance  of  such  proceedings,  and  to  bring  the 
same  to  a  successful  issue,  certain  sums  of  money  belonging 
to  the  parishioners  were  appropriated  and  applied  to  the 
discharge  of  the  expenses  and  law  charges  incurred  on 
account  of  the  said  proceedings;  yet  defendant,  intending 

'  Jones  V.  Stevens,  H  Price,  2.35. 

'  Jones  V.  Stevens,  H  Price,  >!35;  v.  Moor,  1  Maule  <fe  S.  284.     See 

Green  v.  Jacljson,  Peake,  236. 

^  Berryman  v.  Wise,  4  T.  R.  366. 

" ".  Moor,  supra;  Leicester,  v.  Walter,  2  Camp.  251.    See  Green  v. 

Jaclison,  Peake,  236. 
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to  injure  plaintiff  in  his  profession  of  an  attorney,  and  to 
cause  him  to  be  esteemed  a  fraudulent  practicer  in  his  said 
profession  and  in  his  ofiBce  as  vestry-clerk,  and  to  be  a  per- 
son unfit  to  be  trusted  therein,  and  to  deprive  him  of  the 
same,  and  cause  it  to  be  suspected  that  plaintiff  had  fraud- 
ulently appropriated  money  belonging  to  the  parish,  falsely 
and  maliciously  published  of  and  concerning  plaintiff,  and 
of  and  concerning  his  conduct  in  his  office  as  vestry-clerk, 
and  of  and  concerning  the  matters  aforesaid,  the  libel. 
When  the  the  libel  was  produced  at  the  trial,  the  imputations 
appeared  to  be  that  the  plaintiff  had  appropriated  money 
belonging  to  the  parishioners  in  discharge  of  the  expenses 
of  the  prosecution  after  they  had  terminated.  And  the 
court  held  that  it  was  not  a  material  variance,  for  the 
character  of  the  libel  was  not  altered,  the  misconduct 
imputed  to  the  plaintiff  being  the  same,  whether  the  monej^ 
was  so  applied  before  or  after  the  termination  of  the  prose- 
cutions, and  the  averment,  that  the  libel  was  published  of 
and  concerning  the  matters  aforesaid,  not  making  it 
necessary  to  prove  literally  that  the  libel  did  relate  to 
all  the  matters  previously  stated ;  and,  also,  that  other 
libels  published  by  the  plaintiff  of  the  defendant,  not 
relating  precisely  to  the  same  object,  could  not  be  received 
in  evidence,  either  in  bar  of  the  action,  or  in  mitigation  of 
damages.^ 

A  declaration  for  a  libel  stated  that  the  plaintiff  was  an 
attorney,  and  that  the  defendant,  intending  to  injure  him 
in  his  good  name,  and  in  his  said  profession  of  an  attorney, 
published  a  libel  of  and  concerning  the  plaintiff,  and  of  and 
concerning  him  in  his  said  profession.  At  the  trial  the 
plaintiff  failed  in  proving  that,  at  the  time  of  the  publica- 
tion of  the  libel,  he  was  an  attorney.  The  court  held  that 
this  was  not  a  fatal  variance  between  the  allegation  and  the 
proof,  the  words  of  the  libel  being  actionable,  although  not 
used  with  reference  to  the  professional  character  of  the 
plaintiff.^ 

'  May  V.  Brown,  4  Dowl.  &  R.  670;  3  Barn.  &  C.  113. 

=  Lewis  V.  Walter,  3  Barn.  &  C.  138n;  4  Dowl.  &  R.  810.    In  an  action  for 
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slander  of  an  attorney,  the  judge  nonsuited  the  plaintiff,  on  the  ground 
that  the  words  were  mere  general  abuse,  and  not  of  and  concerning  him 
in  his  professional  character ;  and  it  was  not  insisted  on  at  the  trial  that 
the  question  ought  to  be  submitted  to  the  jury ;  the  court  refused  to  set 
aside  the  nonsuit  and  grant  a  new  trial.  (Tomlinson  v.  Brittlebank,  1 
Har.  &  W.  573.) 

In  an  action  by  an  attorney  for  words  reflecting  on  him  in  the  conduct 
of  a  cause,  the  proceedings  in  the  cause  must  be  produced  in  evidence ; 
nor  is  it  sufflftient  to  dispense  with  the  production  of  them  that  the  costs 
have  been  taxed  and  all  the  papers  given  up.    (Pai-ry  tj.  Collis,  1  Esp.  399.) 
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CHAPTER  VTII. 

THE   PRIVILEGE   OF   PROFESSIONAL   COMMUNICATIONS. 
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'i  149.      Injunction  of  secrecy  not  necessary. 

§  150.      Communications  held  privileged. 

§  151.      Communications  held  not  privileged. 
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g  156.      Effect  of  the  client's  calling  the  attorney  as  a  witness. 

§  157.      Right  of  cross-examination  of  attorney. 

§  158.      Effect  of  attorney  making  himself  attesting  witness. 

g  159.      Effect  of  the  presence  of  both  parties. 

?  160.      What  persons  the  privilege  includes. 

'i  161.      Clerks,  interpreters,  conveyancers. 

'i  162.      Client  also  protected  from  testifying. 

§  163.      Rule  as  applied  to  docurnents. 

g  164.      Deeds. 

J  165.      Testamentary  communications. 

?  165a.    Testamentary  communications — {Continued), 

g  166.      Fraudulent  transactions, 

g  167.      Admissions. 

\  168.      Acts  done. 

(i  169.      Matters  observed. 

g  170.      Communications  in  view  of  breaking  the  law, 

jj  171.      Collateral  matters. 

?  172.      Third  parties. 
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J  179.  Information  received  extra  professionally. 

^  180.  Information  not  within  the  scope  of  professional  duty. 

?  181.  Rule  in  criminal  cases. 

i  182.  Course  for  attorney  to  pursue  when  subpcenaed. 


§  141.  Relative  duties. — Having  reviewed  in  the  pre- 
ceding chapters  the  law  in  relation  to  those  matters  whicii 
concern  the  attorney  as  a  member  of  a  certain  profession,* 
his  vocation;  as  distinguished  from  his  relative  duties  to 
his  client,  we  have  next  to  consider  what  may  be  called  the 
law  of  attorney  and  client.  The  attorney's  relation  with 
his  client  usually  opens  with  a  statement  on  the  part  of  the 
latter  concerning  the  nature  of  the  business  about  which  he 
has  sought  his  professional  adviser.  In  doing  this,  he  nec- 
essarily makes  many  disclosures  of  a  private  and  confiden- 
tial nature,  disclosures  which  are  known  to  the  law  as 
'■  privileged  communications,"  which  will  constitute  the  sub- 
ject of  the  present  chapter,  and  in  which  we  shall  endeavor 
to  ascertain  under  what  circumstances  the  communication 
is  sacred,  and  when  the  client  may  rest  secure  that  the  law 
will  not  even  allow,  unless  with  his  own  consent,  the  confi- 
dence to  be  broken,  and  when,  on  the  other  hand,  the  seal 
of  secrecy  maybe  removed,  and  the  attorney  allowed,  or 
compelled,  to  state  upon  the  witness-stand  the  transactions 
and  conversations  between  himself  and  his  client  during 
the  existence  of  their  professional  relations. 

In  a  survey  of  this  subject,  a  brief  inquiry  will  be  made 
as  to  the  origin  of  the  privilege,  to  be  followed  by  a  state- 
ment of  the  general  rules  which  obtain.  After  this,  it  will 
be  appropriate  to  discuss  somewhat  more  in  detail  how  far 
the  privilege  extends,  and  whom  it  includes,  its  effect  upon 
the  compulsory  production  of  documents,  including  deeds 
and  testamentary  communications.  It  will  be  found  that 
there  are  various  exceptions  to  the  rule, .or  cases  not  within 
it — as  that  the  privilege  does  not  extend  to  communica- 
tions made  with  a  view  of  breaking  the  law;  information 
received  extra  professionally,  and  not  in  the  scope  of  pro- 
fessional duty,  nor  to  collateral  matters. 

The  effect  of  an  attorney's  making  himself  an  attesting 
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witness  will  also  be  touched  upon,  as  well  as  the  conse- 
quences of  a  termination  of  the  relation,  and  whether  prop- 
ositions to  compromise  can  properly  be  divulged,  and  if  so, 
under  what  circumstances. 

§  142.  Origin  of  the  rule.— The  origin  of  the  rule  in 
regard  to  professional  communications  seems  to  be  as  fol- 
lows; In  ancient  times,  parties  litigant  were  in  the  habit 
of  coming  into  court  and  prosecuting  or  defending  their 
suits  in  person.  Subsequently,  however,  as  lawsuits  multi- 
plied, and  the  modes  of  judicial  proceeding  became  more 
complex  and  formal,  it  became  necessary  to  have  these 
suits  conducted  by  persons  skilled  in  the  laws  and  the  prac- 
tice of  the  courts,  or  attorneys.  But  as  parties  were  noi 
then  obliged  to  testify  in  their  own  cases,  and  could  not  be 
compelled  to  disclose  facts  known  only  to  themselves,  they 
would  hesitate  to  employ  professional  men,  and  make  the 
necessarj'  disclosures  to  them,  if  the  facts  thus  communi- 
cated were  within  the  reach  of  their  opponent.  To  encour- 
age the  employment  of  attorneys,  therefore,  it  became  nec- 
essary to  extend  to  them  the  immunity  enjoyed  b}''  the 
party.' 

If  this  was  the  true  foundation  of  this  rule,  it  would  fol- 
low that  the  protection  might  have  been  confined  to  com- 
munications made  with  a  view  to  the  conduct  of  a  suit,  or 
some  judicial  proceeding;  and  in  the  earlier  cases,  when 
the  origin  of  the  rule  would  be  most  likely  to  be  kept  in 
view,  this  doctrine  vould  seem  to  have  been  most  strictly 
applied,  and  the  witness  excused  from  testifying,  on  the 
ground  that  he  was  attorney  in  the  cause;''  but  what  an 

'  VPhiting  V.  Barney,  30  N.  Y.  330;  86  Am.  Dec.  385;  Annesley  v.  Angle- 
sea,  17  How.  St.  Tr.  11.39;  Dixou  v.  Parmelee,  2  Vt.  185. 

^  Berd  v.  Lovelace,  Gary,  88;  Austin  v.  Vesey,  Gary,  89;  Kilway  v.  Kil- 
way,  Gary,  126;  Deuio  v.  Codington,  Ibid.  143;  Wadsworth  v.  Hainshaw, 
2  Brod.  &  B.  5;  Williams  v.  Mundie,  1  Ryan  &  M.  31;  1  Car.  &.  P.  153; 
Broad  v.  Pitt,  3  Gar.  &  P.  418;  S.  C.  1  Moody  &  M.  233;  Duffln  v.  Smith, 
Peake,  103;  Waldron  v.  Ward,  Style,  449;  Sparks  v.  Middleton,  1  Keb. 
505;  Curtis «'.  Pickering,  1  Vent.  197;  Vaillant  v.  Dodermead,  2  Atk.  524. 
Professional  communications  made  by  a  client  to  his  counsel  are  to  be 
excluded  from  the  jury  upon  grounds  of  public  policy,  because  greater 
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attorney  learned  otherwise  than  for  the  purpose  of  a  cause 
or  suit,  he  seems  at  first  to  have  been  bound  to  communi- 
cate. 

There  is  now,  however,  as  we  shall  presently  see,  another 
class  of  cases,  still  more  numerous,  which  indicate  a  differ- 
ent doctrine,  viz.,  that  the  privilege  has  no  special  relation 
to  suits  in  court  or  judicial  proceedings  of  any  kind,  but 
extends  to  every  case  where  a  member  of  the  legal  profes- 
sion is  consulted  or  employed  professionally. 

§  143.    Whether  the  rule  is  confined  to  pending  suits. 

— The  extent  of  this  obligation  of  secrecy  on  the  part  of 
the  attorney  has  been  the  subject  of  extended  discussion 
.both  in  England  and  America,  and  in  regard  to  it  the  very 
highest  authorities  have  differed.  Upon  the  question 
whether  the  business,  in  respect  to  which  the  communica- 
tion is  made,  must,  to  make  it  privileged,  relate  to  a 
lawsuit,  either  pending  or  anticipated,  or  may  respect  any 
other  matter  where  professional  aid  or  advice  is  necessary, 
tlie  great  names  of  Lord  Tenterden,'  Lord  Kenyon,''  Lord 
Hardwicke,'  and  Chief  Justice  Best,^  are  found  ranged  in 
favor  of  the  restricted  rule. 

In  arriving  at  a  conclusion  diametrically  opposite  to  the 
decisions  of  these  distinguished  authorities,  it  is  deemed 
due  to  the  profession,  as  well  as  to  the  author,  to  review 
somewhat  extensively  the  entire  question;  to  give  the 
reasons  for  the  establishment  of  the  opposite  rule,  and  the 
authorities  upon  the  opposite  side,  and  to  say  at  the  outset 
that  in  favor  of  the  contrary  and  broader  rule  are  to  be 
found  the  not  less  honored  names  of  Lord  Brougham,  Lord 
Lyndhurst,  Chief  Justice  Tindal,  and  Justice  Parke,  as  well 

mischiefs  would  probably  result  from  requiring  or  pernnitting  their 
admission  than  from  wholly  rejecting  them.  (States;.  Douglass,  20  VV. 
Va.  770;  Mobile,  etc.  R.  R.  Co.  v.  Yeates,  67  Ala.  164;  Dawkins  v.  Rokeby, 
Law  R.  8  Q.  B.  255.) 

'  Williams  v.  Mundie,  Ryan  &  M.  34;  1  Car.  &  P.  158;  Wadsworth  o. 
Hamshaw,  2  Brod.  &  B.  5jj.    See  Peck  v.  Williams,  13  Abb.  Pr.  68. 

'■'  Cobden  v.  Kendrick,  4  T.  B.  431;  Duffin  v.  Smith,  Peake,  108. 

'  Vaillant  v.  Dodermead,  2  Atk.  524. 

■*  Broad  v.  Pitt,  3  Car.  <S;P.  518;  Moody  &  M.  233. 
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as  the  great  weight  of  modern  authority  both  in  England 
and  in  the  United  States  of  America.' 

In  a  case  in  chancery,^  Lord  Brougham  gave  the  subject 
his  most  deliberate  consideration ;  and  after  consulting  with 
Lord  Lyndhurst,  C.  B.,  Tindal,  C.  J.,  and  Parke,  J.,  adopted 
this  rule:  "  If,"  said  he,"  touching  matters  that  come  within 
the  ordinary  scope  of  professional  employment,  a  solicitor 
receives  a  communication  in  his  professional  capacity,  either 
from  a  client  or  on  his  account,  and  for  his  benefit,  in  the 
transaction  of  his  business,  or  which  amounts  to  the  same 
thing,  if  he  commits  to  paper  in  the  course  of  his  employ- 
ment on  his  behalf,  matters  which  he  knows  only  through 
his  professional  relation  to  his  client,  he  is  not  only  justi- 
fied in  withholding  such  matters,  but  bound  to  withhold 
them,  and  will  not  be  compelled  to  disclose  the  informa- 
tion or  produce  the  papers  in  any  court  of  law  or  equity, 
either  as  a  party  or  witness."  And  in  another  case  in  the 
same  court,'  Lord  Lyndhurst  reviewed  and  strongly  en- 
forced this  principle:  "I  am  of  opinion,"  said  he,  "that 
the  principle  acted  upon  in  the  case  of  Cromack  v.  Heath- 
cote^  is  the  correct  principle:  namely,  that  where  an  attor- 
ney is  professionally  employed  in  order  to  transact  pro- 

'  Greenough  v.  Gaskell,  1  Mylne  &  K.  98;  Gomaok  v.  Heathcote,  2  Brod. 
<fe  B.  4;  S.  C.  4  Moore,  357;  Herring  v.  Cloberry,  1  Turn.  &  Phil.  91.  S.  0.  6 
London  Jurist,  202;  Chirac  v.  Reinicker,  11  Wheat.  294;  McLellan  v.  Long- 
fellow, 32  iMe.  494;  54  Ara.  Dec.  599;  Sargent  v.  Hampden,  38  Me.  581;  Parker 
V.  Carter,  4Miinf'.  273;  6  Am.  Deo.  513;  Whiting  v.  Barney,  38  Barb.  393; 
Johnson  v.  Sullivan,  23  Mo.  474;  Durkee  v.  Leland,  4  Vt.  615;  Foster  v. 
Hall,  12  Pick.  89;  22  Am.  Dec.  400;  per  Shaw,  C.  J.;  Bolton  v.  Liverpool,  1 
Mylne  &  K.  88;  Moore  v.  Terrill,  4  Barn.  &  Ad.  870;  Peter  v.  Watkins,  3 
Bing.  N.  C.  421;  Mynn  v.  Joliffe,  1  Moody  &  R.  327;  Stroder  v.  Seyton,  2 
Ad.  &  E.  171;  Shellaro  v.  Harris,  5  Car.  &  P.  592;  Taylor  v.  Blacklow,  3 
Bing.  N.  C.  421;  Mineti).  Morgan,  Law  R.  8  Ch.  361;  Turton  v.  Barber, 
Law  R.  17  Eq.  329;  Lawrence  v.  Campbell,  4  Drew,  485;  Walker  v.  Wild- 
man,  6  Madd.  47;  Wilson  v.  Trout,  7  Johns.  Ch.  25;  2  Cow.  195;  14  Am. 
Dec.  458;  King  v.  Boddington,  8  Dowl.  &  R.  726;  Clark  v.  Clark,  1  Moody 
&  R.  5;  Wetherbee  v.  Ezekial,  25  Vt.  47;  Parkhurst  v,  McGraw,  24  Miss. 
134;  Swift  V.  Perry,  13  Ga.  138;  Miller i;.  Weeks.  22  Pa.  89;  People  u.  Bark- 
er, 56  111.  299. 

^  Greenough  v.  Gaskell,  1  Mylne  &  K.  98. 

'  Herring  v.  Cloberry,  1  Turn.  &  Phil.  91. 

^  2  Brod.  &  B.  4;  S.  C.  4  Moore,  357. 
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fessional  business,  whatever  passes  between  the  client  and 
his  attorney,  for  the  purpose  of  enabling  him  to  transact 
that  business,  is  a  privileged  communication,  which  the 
client  may  object  to  have  given  in  evidence.  The  decision 
in  the  common  pleas  is  in  accordance  with  the  previous 
decisions,  and  the  general  understanding  and  practice  of 
the  profession.  Several  cases  at  nisi  prius  were  cited,  in 
which  Lord  Chief  Justice  Tenterden  had  laid  down  the 
rule  with  considerable  limitations,  and  had  restricted  it  to 
communications  made  with  reference  to  causes  instituted 
or  about  to  be  instituted ;  but  afterward  extended  it  to 
cases  where  doubts  and  controversies  existed,  which  might 
lead  to  litigation.  This  W0,s  na-rrowing  the  rule  too  much; 
for  it  might  be  necessary  to  consult  a  legal  adviser  on  many 
other  difficulties,  as,  for  instance,  on  titles  to  property;  and 
communications  on  such  a  subject  must  also  be  privileged. 
It  appears  that,  in  one  case  at  nisi  prius,  Chief  Justice  Best 
was  inclined  to  adopt  the  decision  of  Lord  Tenterden. 
That  decision,  however,  is  not  supported  by  any  previous 
authoritj',  and  cannot  be  supported  on  principle.  The  re- 
striction of  the  rule  is  not  consistent  with  sound  principle; 
for  it  may  and  would  often  be  of  as  much  importance  that 
communications  made  at  other  times,  as  well  as  in  the 
progress  of  a  cause,  should  be  protected.  In  the  ordinary 
transactions  of  the  world  people  must  resort  for  legal  ad- 
vice to  legal  advisers,  and  these  communications  must  be 
privileged.  I  think,  if  the  case  stood  here,  I  should  ad- 
here to  the  rule — that  such  communications  are  entitled  to 
protection.  But  the  case  does  not,  in  fact,  rest  here.  The 
question  came  before  Lord  Brougham,  and  was  much  con- 
sidered by  him ;  and  he  delivered  a  detailed  judgment  which 
supports  the  decision  of  the  Common  Pleas.  There  were 
cases,  also,  before  Lord  Cottenham,  in  which,  though  he 
was  not  called  on  to  pronounce  an  opinion  on  the  question, 
it  is  clear,  from  the  scope  of  his  observations,  and  the  course 
he  pursued,  that  he  agreed  with  the  Court  of  Common  Pleas 
in  their  judgment.  There  can  be  no  doubt  that  the  prin- 
ciple applies  to  the  evidence  of  Mr.  Pearse ;  and  the  rule  I 
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lay  down  is  this:  that  where  an  attorney  is  employed  by  a 
client,  professionally,  to  transact  professional  business,  all 
communications  relative  to  the  business  on  which  he  is 
employed  are  privileged  communications;  and  that  this 
privilege  is  the  privilege  of  the  client,  and  not  of  the  attor- 
ney." 

Whatever  may  have  been  the  origin  of  the  privilege,  the 
reason  for  a  contrary  rule  has  been  well  expressed  by  Lord 
Brougham.^  He  says:  "If  the  privilege  were  confined  to 
communications  connected  with  suits  begun,  or  intended, 
or  expected,  or  apprehended,  no  one  could  safely  adopt 
such  precautions  as  might  eventually  render  any  proceed- 
ings successful,  or  all  precautions  superfluous."  And  in 
fact,  the  English  rule,  as  sustained  by  the  weight  of 
authority,  is  now,  that  prima  facie  all  communications  pass- 
ing between  an  attorney  or  solicitor  and  his  client,  with 
relation  to  business  to  be  transacted  by  the  former  for  tlie 
latter,  are  to  be  deemed  privileged,^  and  it  is  not  necessary 
for  the  purpose  that  the  communications  should  have  been 
made  in  the  contemplation  of  litigation.  They  are  equally 
privileged  if  they  relate  to  and  are  made  in  the  course  of 
the  dispute  which  is  the  subject  of  the  suit."  And  the  privi- 
lege extends  to  all  cases  where  a  communication  is  made  to 
an  attorney  or  other  legal  adviser,  in  his  professional  capa- 
city,* or  relating  to  matters  'within  the  ordinary  scope  of 
an  attorney's  dut}',^  as  a  negotiation  for  the  loan  of  money," 

'  Greenough  v.  Gaskell,  1  Mylne  &  K.  98;  3  Watts,  20;  Weeks  v.  Argent, 
16  Law  J.  N.  S.  Bxch.  210;  Turquand  v.  Knight,  2  Mees.  &W.  101;  Muore 
V.  Terrell,  2  Barn.  &  Adol.  876. 

"  Pearce  v.  Pearce,  16  Law  J.  Ch.  153;  Herring  v.  Cloberry,  11  Law  J.  N. 
S.  Ch.  189;  1  Phill.  91,  96.  In  the  absence  of  proof  to  the  contrary,  all 
communications  between  a  client  and  counsel,  upon  business  matters, 
will  be  presumed  to  be  privileged,  and  will  be  protected  as  such.  (Oli- 
ver V.  Cameron,  4  MacAr.  237;  and  see  Bacon  v.  Prisbie,  80  N.  Y.  394.) 

'  Claggett  V.  Phillips,  2  Younge  &  C.  82;  Hughes  v.  Garnous,  6  Beav.  352. 

■•  Turquand  v.  Knight,  2  Meejs.  &  W.  101.  See  also  1  Calnes,  157;  11  Paige, 
377;  42  Am.  Dec.  117. 

=  Carpmael  v.  Powis,  1  Phill.  687.  See  also  Parker  v.  Carter,  4  JNIunf. 
273;  6  Am.  Deo.  513;  5  N.  H.  94. 

"  Turquand  v.  Knight,  2  Mees.  &  W.  100;  Harvey  v.  Clayton,  2  Swanst. 
221;  Anon.  Skin.  404. 
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the  sale  of  an  estate/  or  the  preparation  of  a  deed/  and 
the  restriction  is  lasting,  for  the  attorney's  mouth  is 
shut  forever ;  nor  does  it  matter  whether  or  not,  at  the  time 
the  evidence  is  offered,  the  attorney  continues  in  practice, 
or  be  on  the  roll  of  the  court.' 

"The  foundation  of  the  rule,"  says  Lord  Brougham,  "is 
not  on  account  of  any  particular  importance  which  the  law 
attributes  to  the  business  of  legal  professors,  or  any  partic- 
ular disposition  to  afford  them  protection.  But  it  is  out  of 
regard  to  the  interests  of  justice,  which  cannot  be  upholden, 
and  to  the  administration  of  justice,  which  cannot  go  on, 
without  the  aid  of  men  skilled  in  jurisprudence,  in  the 
practice  of  the  courts,  and  in  those  matters  affecting  rights 
and  obligations  which  form  the  subject  of  all  judicial  pro- 
ceedings."^ In  England,  where  an  attorney  acts  as  advocate 
in  a  legal  proceeding,  he  has  been  precluded  altogether  from 
giving  any  evidence.^  But  in  America  no  distinction  is 
made  on  this  head  between  attorney  and  counsel,  nor  is  the 
testimony  absolutely  excluded  as  to  a  matter  of  fact  of 
which  he  obtained  a  knowledge  independent  of  his  profes- 
sional character.^ 

"  A  lawyer,  no  matter  in  what  capacity  he  may  be  em- 
ployed," says  Wharton,  "is  not,  by  Anglo-American  law, 

'  Carpmael  v.  Powis,  1  Phill.  687.  See  also  Foster  v.  Hall,  12  Pick.  89; 
22  Am.  Dec.  400;  3  Watts,  20;  27  Am.  Dec.  330. 

'  Cromack  v.  Heathcote,  2  Ball  &  B.  4;  Robson  u.  Kempe,  4  Esp.  235;  5 
Esp.  52;  Parker  v.  Carter,  4  Muaf.  273;  6  Am.  Dec.  513;  14  Pick.  416;  25 
Am.  Dec.  415. 

'  Wilson  V.  Rastall,  4  Term  Rep.  759;  Cholmondeley  v.  Clinton,  19  Ves. 
261.  See  Bank  v.  Mersereau,  3  Barb.  Ch.  528;  49  Am.  Dec.  189.  Commu- 
nications which  are  privileged  may  lose  their  privileged  character  by 
lapse  of  time.  Thus,  a  solicitor  cannot  be  compelled  to  disclose  the  con- 
tents of  an  answer  in  equity  before  it  is  filed,  but  may  be  afterward.  (See 
Snow  V.  Gould,  74  Me.  540;  43  Am.  Rep.  604.) 

*  Greenough  v.  Gaskell,  1  Mylne  <fe  K.  103.  See  also  Anon.  Skin.  404, 
pi.  40;  Wilson  v.  Grove,  Toth.  275;  Rhoades  v.  Selin,  4  Wash.  C.  C.  718;  3 
Yates,  4;  Yordan  v.  Hess,  13  Johns.  492;  11  Wheat.  280;  Parker  v.  Carter, 
4  Munf.  273;  6  Am.  Dec.  513;  Wright,  136;  1  Porter,  433;  Riley  Ch.  9. 

'  Stone  V.  Byron,  16  Law.  J.  Q.  B.  32;  4  Dowl.  &  L.  393;  Dunn  v.  Pack- 
wood,  1  B.  C.  R.  312;  11  Jur.  242;  Pearce  v.  Pearce,  16  L.  J.  Ch.  157. 

'  Spart  V.  Middleton,  1  Keb.  605;  Riggs  v.  Denuiston,  3  Johns.  Cas.  198; 
2  Am.  Dec.  145. 
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permitted  to  disclose  communications  made  to  him  by  his 
client  in  the  course  of  their  professional  relations.  Oral 
communications  are  thus  protected/  and  a  fortiori  does  the 
privilege  extend  to  cases  stated  for  the  opinion  of  counsel/ 
and  to  written  instruments  held  by  counsel  or  attorneys  on 
behalf  of  clients."  The  privilege  is  essential  to  public 
justice;  for,  did  it  not  exist,  'no  man  would  dare  to  consult 
a  professional  adviser  with  a  view  to  his  defense,  or  to  the 
enforcement  of  his  rights.'  *  Nor  is  the  privilege  in  any 
way  affected  by  the  statutes  making  parties  witnesses,* 
though  it  is  said  that  a  party  making  himself  a  witness 
cannot,  on  ground  of  the  statute,  refuse  to  answer  as  to  his 
confidential  communications  to  his  counsel."  ^ 

If  the  protection  were  confined  to  cases  where  proceed- 
ings have  been  commenced,  the  rule  would  exclude  the 
most  confidential,  and  it  may  be  the  most  important,  of  all 
communications:  those  made  with  a  view  of  being  pre- 
pared for  instituting  or  defending  suit,  up  to  the  instant 
that  the  process  of  the  court  issued.  If  it  were  confined  to 
proceedings  begun  or  in  contemplation,  then  every  com- 
munication would  be  unprotected  which  a  party  makes 
with  a  view  to  his  general  defense  against  attacks  which  he 
apprehends,  although  at  the  time  no  one   may  have  re- 


'  Wharton  on  Evidence,  sec.  576;  Cromaok  v.  Heathoote,  2  Brod.  &  B. 
4;  Carpmael  v.  Powis,  1  Phill.  692;  Greenough  v.  Gaskell,  1  Mylne  &  K- 
101;  Chant  v.  Brown,  9  Hare,  790;  Jennert).  R.  R.  7  Q.  B.  767;  Skinner  v. 
B.  R.  L.  R.  9  Ex.  298;  Woolley  v.  R.  R.  Law  R.  4  C.  P.  602;  Maxham  v.  Place, 
46  Vt.  434;  Higbee  v.  Dresser,  103  Mass.  523;  Williams  v.  Fitch,  18  N.  Y. 
550;  Britton  v.  Lorenz,  45  N.  Y.  57;  G-rahami).  People,  63  Barb.  468;  Bellis, 
In  re,  38  How.  N.  Y.  Pr.  79;  Jeukinson  v.  State,  5  Blackf.  465;  Orton  v. 
MoCord,  33  Wis.  205;  Chahoon  v.  Commonwealth,  21  Gratt.  822;  State  u. 
Hazleton,  15  La.  An.  72. 

'  Pearce  v.  Pearce,  1  DeGex  &  S.  25. 

'  Laing  v.  Barclay,  3  Stark.  R.  42;  Doe  o.  James,  2  Moody  &  R.  47;  Vo- 
lant V.  Soyer,  13  Com.  B.  231;  Hawkins  v.  Howard,  R.  &  M.  64;  Bargad" 
die  Coal  Co.  v.  Wark,  3  Maeq.  468;  Crosby  v.  Berger,  11  Paige,  377;  42  Am. 
Dec.  117. 

■*  Lord  Brougham  in  Greenough  v.  Gaskell,  1  Mylne  <fe  K.  103. 

*  Montgomery  v.  Pickering,  116  Mass.  227;  Brand  v.  Brand,  39  How.  Pr. 
193;  Barker  v.  Kuhn  38,  Iowa,  395;  Pulford's  Appeal,  48  Conn.  247;  Root 
V.  Wright,  84  N.  Y.  72;  38  Am.  Rep.  495. 

'  Wobiirn  v.  Henshaw,  101  Mass.  193;  3  Am.  Rep.  333. 
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solved  to  assail  him/  But  were  it  allowed  to  extend  over 
such  communications,  the  protection  would  be  insufficient 
if  it  only  included  communications  more  or  less  connected 
with  judicial  proceedings;  for  a  person  oftentimes  requires 
the  aid  of  professional  advice  upon  the  subject  of  his  rights 
and  his  liabilities,  with  no  reference  to  any  particular  liti- 
gation, and  without  any  other  reference  to  litigation  gener- 
ally than  all  human  affairs  have,  in  so  far  as  every  transac- 
tion may,  by  possibility,  become  the  subject  of  judicial  in- 
quiry. 

Thus,  an  attorney,  consulted  upon  a  man's  title  to  an 
estate,  is  not  at  liberty  to  divulge  a  flaw;^  and  so  with  the 
protection  given  to  a  scrivener,  and  attorney's  clerks. 

No  one  can  be  compelled  to  disclose  to  the  court  any  com- 
munication between  himself  and  his  legal  adviser,  which  his 
legal  adviser  could  not  disclose  without  his  permission, 
although  it  may  have  been  made  before  any  dispute  arose 
as  to  the  matter." 


'  Hare  on  Discovery,  2d  ed.  148,  158;  Greenough  v.  Gaskell,  1  Mylne  & 
K.  98,  100,  per  Lord  Brougham,  101,  115.  See  Ford  v.  Tennant,  32  Beav. 
162.  The  cause  need  not  be  ooinmeneed.  (Clark  v.  Clark,  1  Moody  <fe  R.  3; 
Cromack  v.  Heathcote,  4  Moore,  357;  2  Brod  &  B.  4.)  The  client  need  not 
be  a  party  to  a  cause  in  court.  (Rex.  v.  W^ithers,  2  Camp.  578;  Gillard  v. 
Bates,  6  Meea  &  W.  547;  8  D.  P.  C.  774.) 

=  Greenough  v.  Gaskell,  1  Mylne  &  K.  98;  Herring  v.  Cloberry,  1  Ph.  01; 
Jones  V.  Pugh,  Ibid.  96;  Harvey  v.  Clayton,  2  Swanst.  221;  Carpmael  v. 
Powis,  1  Ph.  687;  Dayies  v.  Waters,  9  Mees.  &  W.  608;  Wheatley  v.  Wil- 
liams, 1  Mees.  &  W.  553;  Taylor  v.  Forster,  2  Car.  &  P.  195. 

'  Stephen  on  Ev.  Art.  116.  "  No  legal  adviser  is  permitted,  whether 
during  or  after  the  termination  of  his  employment  as  such,  unless  with 
his  client's  express  consent,  to  disclose  any  communication,  oral  or  docu- 
mentary, made  to  him  as  such  legal  adviser,  by  or  on  behalf  of  his 
client,  during,  in  the  course,  and  for  the  purpose  of  his  employment, 
whether  in  reference  to  any  matter  as  to  which  a  dispute  has  arisen 
or  otherwise,  or  to  disclose  any  advice  given  by  him  to  his  client,  during, 
in  the  course,  and  for  the  purpose  of  such  employment.  It  is  immaterial 
whether  the  client  is  or  is  not  a  party  to  the  action  in  which  the  question 
is  put  to  the  legal  adviser.  This  does  not  extend  to — 1.  Any  such  com- 
munication as  aforesaid  made  in  furtherance  of  any  criminal  purpose; 
2.  Any  fact  observed  by  any  legal  adviser  in  the  course  of  his  employ- 
ment as  such,  showing  that  any  crimeor  fraud  has  been  committed  since 
the  commencement  of  his  employment,  whether  his  attention  was  directed 
to  such  fact  by  or  on  behalf  of  his  client  or  no(;  3.  Any  fact  with  which 
such  legal  adviser  became  acquainted  otherwise  than  in  his  character  as 
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The  rule  extends  to  the  proof  of  the  contents  of  a  deed  of 
which  an  attorney  first  obtained  a  knowledge  by  having 
obtained  and  read  it  at  the  suggestion  of  counsel  at  the  con- 
sultation in  the  cause.^  Nor  can  an  attorney  be  compelled 
to  produce  any  deeds  or  muniments  of  his  client's  title, 
though  he  may  be  asked  whether  or  not  he  is  in  possession 
of  any  particular  deed,  in  order  to  enable  secondary  evidence 
to  be  given  of  its  contents.^ 

The  theory  of  the  later  cases  is  that  communications 
made  to  a  counsellor,  when  made  in  the  character  of  a  legal 
adviser,  are  to  be  protected,  as  the  privilege  of  the  party 
asking  the  advice.  The  rule  is  founded  on  principles  of 
public  policy.  It  has  been  found  necessary  to  the  protec- 
tion of  persons  surrounded  and  embarrassed  by  difficulty, 
to  the  end  that  they  may  have  the  advice  and  counsel  of 
persons  skilled  in  the  law  upon  a  complete  disclosure  of  all 
that  pertains  to  the  transaction  that  affects  their  interest, 
property,  or  liberty,  with  the  full  assurance  that  the  com- 
munications thus  made  are  as  safe  with  their  legal  adviser 
as  within  their  own  breasts.  These  facts  are  the  privilege 
of  the  client,  and  not  that  of  the  attorney.' 

The  rule  requires  that  the  entire  professional  intercourse 


such.  The  expression  '  legal  adviser '  includes  barristers  and  solicitors, 
their  clerks,  and  interpreters  between  them  and  their  clients."  (Stephen 
on  Ev.  Art.  115.) 

'  Davies  v.  VS^aters,  9  Mees.  &  W^.  608;  1  Dowl.  N.  S.  651;  11  Law  J.  Exch. 
214.  See,  also,  Jackson  w.  Burtis,  14  .Johns.  39';  17  Johns.  335;  18  Johns. 
330;  11  Paiffe,  377;  42  Am.  Dec.  117;  1  Hill,  33;  37  Am.  Deo.  299;  4  Wend.  558; 
6  Barb.  116;  7  Wend.  216. 

^  Bate  «.  Kin-ey,  1  Cromp.  M.  &  R.  38;  Davies  v.  Waters,. 1  Dowl.  N.  S. 
651;  11  Law  J.  Exch.  214.  See  also  cases  cited  supra,  and  3  Day,  499;  4  Vt. 
612;  Anon.  8  Mass.  390;  State  v.  Squier,  1  Tyler,  147;  Coates  v.  Birch,  2  Q. 
B.  252;  4  Wash.  C.  C.  718. 

^  If  an  attorney  should  so  far  forget  his  professional  duty  as  to  volun- 
tarily offer  to  give  in  testimony  facts  communicated  to  him  by  his  client, 
without  the  express  consent  of  the  client  so  to  do,  "  a  short  way  of  pre- 
venting him  would  be,"  said  an  English  judge,  "by  striking  him  off  the 
roll."  (Earl  of  Cholmondeley's  Case,  19  Ves.  261;  People  v.  Barker,  56 
111.  299.)  Where  an  attorney  has  received  confidential  communications 
from  a  partnership  firm,  one  member  of  the  firm'cannot  release  him 
from  his  obligation  of  secrecy.  It  is  the  privilege  of  all,  and  the  consent 
of  every  member  is  necessary.    (People  v.  Barker,  56  111.  299.) 
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between  client  and  attorney,  whatever  it  may  have  con- 
sisted in,  should  be  protected  by  profound  secrecy.  The 
exemption  is  not  confined  to  advice  given  or  opinions  stated. 
It  extends  to  facts  communicated  by  the  client — all  that 
passes  between  client  and  attorney  in  the  course  and  for  the 
purpose  of  the  business.  So  stringent  is  the  rule  that  an 
attorney  to  whom  application  was  made  to  draw  a  deed, 
and  who  declined  the  employment,  was  not  permitted  to 
disclose  communications  made  by  the  party  to  the  effect 
that  his  object  was  to  make  a  fraudulent  conveyance.  The 
interests  of  justice  and  the  protection  of  private  rights  de- 
mand the  strictest  confidence  in  this  relation.^ 

The  rule  which  excludes  testimony  of  professional  com- 
munications is  broad  enough  to  embrace  a  case  where  the 
one  seeking  counsel  pays  no  fee,  and  employs  other  attor- 
neys in  the  prosecution  of  the  business,  and  even  where  the 
lawyer  consulted  is  afterward  employed  on  the  other  side. 
The  term  "  client,"  as  used  in  a  statute,  should  be  under- 
stood in  its  most  enlarged  sense,  and  the  prohibition  should 
close  the  mouths  of  all  who  have  listened  to  disclosures 
looking  to  professional  aid.  The  rule  should  be  universal, 
and  apply  to  all  who  communicate  facts,  expecting  profes- 
sional advice,  or  it  will  fail  to  answer  its  ends.  Its  limita- 
tions may  be  unknown  to  laymen,  and  without  feeling  a 
perfect  freedom  in  all  cases,  instead  of  the  perfect  confidence 
that  should  exist,  the  intercourse  might  be  restrained  by 
fear  and  marred  by  dissimulation  on  the  part  of  the  client, 
and  the  object  of  the  rule  be  defeated  ;  and,  besides,  a  door 
would  be  opened  to  fraud.  One  might  seek  advice  expect- 
ing not  only  to  pay  but  to  retain  in  an  anticipated  litiga- 
tion, and  after  his  story  had  been  heard,  the  retainer  might 
be  declined,  and  the  information  be  used  against  him ; 
also,  an  obstacle  would  be  thrown  in  the  way  of  the  settle- 
ment of  disputes.  Public  policy  requires  that  persons 
should  feel  that  they  may  securely  say  anything  to  mem- 
bers of  the  profession  in  seeking  aid  in  their  difficulties, 

'  Langsfield  v.  Richardson,  52  Miss.  441;  Herring  v.  Cloberry,  1  Pliila. 
91;  Crisler  v.  Garland,  11  Smedes  &  M.  138;  49  Am.  Dec.  49. 
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although  the  person  whose  advice  they  seek  may  have 
been  employed,  or  may  be  afterward  employed,  against 
them/ 

We  understand,  therefore,  that  both  the  English  and 
American  rule  now  is,  that  all  communications  made  by 
a  client  to  his  counsel  for  the  purposes  of  professional  ad- 
vice or  assistance  are  privileged,  whether  such  advice  re- 
lates to  a  suit  pending,  one  contemplated,  or  to  any  other 
matter  proper  for  such  advice/ 

But  where  the  communications  are  made  in  the  presence 
of  all  the  parties  to  the  controversy,  they  are  not  privileged, 
and  the  evidence  is  competent  between  such  parties/  As 
the  rule  is  one  chiefly  for  the  protection  of  the  client,  the 
willingness  of  the  attorney  to  divulge  the  privileged  com- 
munications is  not  enough  to  warrant  receiving  them/  Nor 
is  the  privilege  affected  by  the  fact  that  no  fee  was  asked 
for  or  expected/ 

The  test  seems  to  be:  Are  the  communications  confiden- 
tial ?    Are  they  necessary  in  the  course  of  business  ? " 

g  144.  General  rules. — The  general  rule  established  by 
an  apparent  weight  of  authority,  independent  of  statutory 


'  Cross  V.  Riggins,  50  Mo.  335. 

'  Yordan  v.  Hess,  13  Johns.  492;  Riley  v.  Johnston,  13  Ga.  260;  King  v. 
Barrett,  11  Ohio  St.  261;  Holmes  v.  Sorbin,  15  La.  An.  553;  McLellan  v. 
Longfellow,  32  Me.  494;  54  Am.  Dec.  599;  Parker  v.  Carter,  4  Munf.  273; 
6  Am.  Dec.  513;  Cross  v.  Kiggins.  50  Mo.  335;  Games  v.  Piatt,  15  Abb.  Pr. 
N.  S.  337.  A  client  is  protected  from  a  disclosure  by  his  attorney  of  any 
information  which  the  latter  has  derived  from  him  by  reason  of  his  em- 
ployment, whether  by  words,  deeds  or  acts.  (State d.  Dawson,  90  Mo.  149; 
Kant  V.  Kessler,  114  Pa.  St.  603;  McClure  v.  Goodenough,  12  N.  Y.  Supp. 
469.) 

«  Carr  v.  Weld,  15  N.  J.  L.  314;  Dunn  v.  Amos,  14  Wis.  106;  Whiting 
11.  Barney,  30  N.  Y.  330;  86  Am.  Dec.  385;  Britten  v.  Lorentz,  45  N.  Y.  51; 
Rice  V.  Rice,  14  B.  Mon.  417. 

*  Chirac  u.  Reinecker,  11  Wheat.  280;  Jenkinson  v.  State,  5  Blackf.  465. 

^  Hunter  v.  Von  Bomhorst,  1  Md.  504;  March  v.  Ludlum,  3  Sand.  Ch. 
35;  McManners  u.  State,  2  Head,  213;  Bacon ij.  Frisble.'SON.  Y.  394;  36  Am. 
Rep.  627;  Andrews  v.  Simms,  33  Ark.  771;  and  see  Kant  v.  Kessler,  114 
Pa.  St.  603. 

«  Greenough  v.  Gaskell,  1  Mylne  &  K.  98;  Mills  v.  Griswold,  1  Root, 
383;  Calkins  v.  Lee,  2  Root,  363. 

A.  &  C— 20. 
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•provisions,  may  then  be  stated  in  regard  to  privileged  com- 
munications as  follows :  An  attorney  is  privileged  from 
giving  evidence  of  any  confidential  communication  made 
to  him  by  his  client,  or  concerning  which  he  has  been  in- 
formed in  his  professional  capacity  as  attorney  for  the  cli- 
ent. The  privilege  is  that  of  the  client,  and  not  that  of  the 
attorney."  If  the  client  therefore  waive  the  privilege,  the 
attorney  cannot  refuse  to  answer  and  be  protected  by  the 
court  in  his  refusal.^  An  agent  of  an  attorney  appears  to 
be  included  within  the  rule,  and  cannot  be  examined  as  to 
communications  with  a  client  on  the  subject  of  the  action, 
in  order,  for  instance,  to  prove  his  identity.'  And  the  rule 
has  been  extended  to  an  interpreter  who  was  present  at  a 
.  conversation  between  a  foreigner  and  his  attorney,  and  the 
interpreter  has  been  held  to  the  same  secrecy  as  the  attor- 
ney himself,  and  was  not  allowed  to  divulge  the  facts  con- 
fided to  him  after  the  cause,  even  though  the  purpose  of 
the  confidence  was  at  an  end.* 

An  attorney's  clerk,  acting  for  his  master,  is  also  within 
the  rule.^  But  not  a  person  who  is  not  an  attorney,  but  to 
whom  one  makes  confidential  communications  respecting 
Jiis  cause,  erroneously  supposing  the  other  to  be  an  attor- 
ney.' 

It  has  been  laid  down  as  a  general  rule,  also,  that  confi- 
.dential  communications  between  attorney  and  client  are 
not  to  be  revealed  at  any  period  of  time,  unless  by  the  cli- 
ent's consent;  nor  in  an  action  between  third  persons;  nor 
after  the  proceedings  to  which  they  refer  are  ended;  nor 
,  after  dismissal  of  the  attorney.' 

'  Parkhurst  v.  Lawton,  2  Swanst.  216. 

^  Vaillant  v.  Dodermead,  2  Atk.  524;  2  Swanst.  221;  Duchess  of  King- 
ston's Case,  20  How.  St.  Tr.  613,  614;  Rastall  v.  Wilson,  4  Durn.  &  E.  759; 
Parkins  v.  Hawkshaw,  2  Stark,  239. 

'  Moss  V.  Brander,  1  Plill.  266. 

'  Dn  Barre  v.  Livette,  Peake,  77. 

5  Taylor  v.  Foster,  2  Car.  &  P.  195;  Studdy  w.  Sanders,  2  Dowl.  &  R.  347. 

'  Fountain  v.  Young,  6  Esp.  113. 

'  Wilson  V.  Rastall,  4  Durn.  &  E.  759-60;  Sloman  v.  Heme,  2  Esp.  695; 
Rex  V.  Withers,  2  Camp.  578;  Gainsford  v.  Grammar,  Ibid.  10;  Parkhurst 
V.  Lawton,  2  Swanst.  194,  221;  1  Phil.  Ev.  7th  ed.  140.   Communications  to 
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The  information,  however,  to  be  privileged,  must  have 
been  communicated  in  matters  as  to  which  the  attorney 
stood  strictly  in  relation  of  an  attorney  or  solicitor  to  the 
party  communicating  it ;  and  it  must  also  have  been  confi- 
dentially communicated.^  Communications,  therefore,  made 
before  the  attorney  was  professionally  concerned,  are  not 
privileged  ;  nor  are  they  when  made  after  the  professional 
employment  has  ceased  f  nor  such  as  the  attorney  obtains 
in  any  other  way  than  as  the  confidant  of  his  client.  An 
attorney  who  desires  to  protect  himself  from  testifying, 
must,  therefore,  show  that  the  knowledge  and  information 
came  solely  from  the  client.  Information  derived  from 
other  persons,  or  other  sources,  although  obtained  while 
acting  as  attorney,  is  not  privileged.^ 

Necessary  communications  between  an  attorney  and  his 
client,  through  an  unprofessional  person,  are  privileged  ; 
but  if  they  are  not  wholly  of  a  professional  or  confidential 
nature,  it  seems  that  the  privilege  will  not  be  allowed.* 
Where  an  attorney  got  possession  of  a  forged  promissory  note 
professionally, from  his  client,  a  prisoner  in  custody  for  the 

which  privilege  once  attaches  are  always  privileged,  whether  made  with 
reference  to  the  existing  action,  or  to  a  previous  one,  and,  a  priori,  if  the 
same  question  in  dispute  is  the  same  in  the  second  action.  (Bullock  v. 
Corrie,  Law  R.  3  Q.  B.  Div.  356;  and  see  Sleeper  v.  Abbott,  60  N.  H.  162.) 
And  although  an  attorney  or  solicitor,  when  discharged  by  his  client, 
maybe  employed  by  his  adversary,  he  ciinnot  make  use  of  the  secrets  in 
relation  to  the  cause  obtained  from  his  former  client.  And  the  court  may 
restrain  him  from  so  doing,  or  may  punish  such  betrayal  of  confidence 
by  striking  his  name  from  the  roll.  (In  re  Cowdery,  69  Cal.  32;  5  Am. 
Rep.  545.) 

'  Parker  v.  Carter,  4  Munf.  273;  6  Am.  Dec.  513;  Riggs  v.  Denniston,  3 
Johns.  Cas.198;  2  Am.  Dec.  145;  Rhodes  v.  SeUn,  4  Wash.  C.  C.  718;  W^right, 
136;  3  Yates,  4;  Johnson  v.  Davome,  19  Johns.  134;  10  Am.  Dec.  198. 

^  Cutts  V.  Pickering,  1  Vent.  197;  Lord  Say  and  Scale's  Case,  10  Mod.  40; 
Cobden  v.  Kendrick,  4  T.  R.  431;  Yordan  v.  Hess,  13  Johns.  492.  See,  also, 
Perry  t).  Smith,  1  Law  J.  N.  S.  269;  4  Mees.  &  W.  681;  1  Car.  &  M.  554; 
Shore  v.  Bedford,  12  Law  J.  Com.  P.  138;  5  Man.  &  G.  271;  3  Wend.  393; 
Wright,  136;  19  Johns.  134;  10  Am.  Dec.  198;  3  Edw.  Ch.  399. 

'  Crosby  v.  Berger,  4  Edw.  Ch.  236;  Bank  v.  Mersereau,  7  Paige,  517; 
Spenceley  v.  Schulenberg,  7  East,  357;  Coventry  v.  TannahiU,  1  Hill,  33; 
37  Am.  Dec.  287;  Sawyer  v.  Birchmore,  3  Mylne  &  K.  372;  Desborough  v. 
Rawlins,  3  Mylne  &  K.  515;  Robinson  v.  Plight,  8  London  Jurist,  888.  See 
Greenough  v.  Gaskell,  1  Mylne  &  K.  98. 

■*  Bunbury  v.  Bunbury,  2  Beav.  173. 
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forgery,  an  order  was  refused  to  compel  the  attorney  to  pro- 
duce the  note  or  to  give  a  copy  of  it  to  the  clerk  for  the  pur- 
pose of  setting  it  out  in  the  indictment,  and  on  the  trial  it 
was  held  he  was  not  bound  to  produce  it.' 

"  The  privilege  extends  to  all  knowledge  possessed  by  the 
lawyer,  which  he  would  not  have  obtained  if  he  had  not 
been  consulted  professionally  by  his  client.^  Even  when  a 
solicitor  writes  letters  to  a  third  party  for  the  purposes  of  a 
suit,  the  answers  are  privileged  f  and  so  letters  passing 
between  a  country  solicitor  and  his  town  agent  are 
privileged.*  Communications,  even  with  lay  agents,  with 
regard  to  the  preparation  of  a  case,  are  in  like  manner 
protected."  ° 

In  an  action  by  the  payee  of  a  promissory  note  against 
the  maker,  it  appeared  that  the  plaintiff  had  acted  as  attor- 
ney to  the  defendant,  and  while  holding  that  capacity  had 
obtained  documentary  evidence  from  the  defendant  which 
he  stated  was  wanting  to  assist  her  in  preparing  a  case  for 
counsel ;  and  on  this  he  relied  to  take  the  case  out  of  the  stat- 
ute of  limitations.  It  was  held  that  the  evidence  was  inad- 
missible for  the  plaintiff.  Piatt,  B.,  observed  that  it  would 
never  have  been  in  the  hands  of  the  attorney  except  for 
the  purpose  of  his  preparing  a  case  for  counsel ;  and  Mar- 
tin, B.,  added  :  "  The  client  might  be  in  error  in  thinking 
the  communication  necessary  to  be  laid  before  counsel ; 
but  if  she  communicated  it  bona  fide,  considering  it  neces- 
sary, the  communication  was  privileged,  and  could  not  be 
divulged.'"' 

If  a  matter  be  disclosed  to  an  attorney  in  a  cause,  he  can- 
not be  permitted  to  give  it  in  evidence  either  in  that  or  in 
any  other  action.  Where  a  plaintiff,  having  a  demand 
upon  a  defendant,  and  before  the  action  was  commenced 

'  Kex.  V.  Smith,  1  Phil.  Ev.  132. 

*  Woods  V.  Woods,  4  Hare,  83;    Wharton  on  Evidence,  sec.  577;   Green- 
ough  V.  Gaskell,  1  Mylne  &  K.  98,  per  Ijord  Brougham. 

'  .Simpson  v.  Brown,  33  Beav.  483. 
■"  Catt  V.  Towle,  19  Week.  R.  56. 

*  Ross  V.  Gibbs,  Law  R.  8  Eq.  522;  Preston  v,  Carr,  1  YoungeA  J.  175. 
'  Cleave  v.  Jones,  6  Ex.  573;    Wharton  on  Evidence,  sec.  577,  note. 
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the  defendant  employed  his  attorney  to  make  certain 
propositions  to  the  plaintiff  in  regard  to  the  controversy, 
the  attorney,  it  was  held,  could  not  be  examined  as  to  what 
his  client,  the  defendant,  said  upon  the  occasion  ;  but  what 
the  attorney  said  when  he  made  the  propositions  was  con- 
sidered evidence  against  the  defendant,  without  further 
proof  of  the  attorney  being  authorized  by  him.  The  fact 
of  the  attorneyship  was  sufficient.^  It  has  been  held  that 
an  attorney  is  not  bound  to  speak  as  to  the  particulars  of 
a  bill  of  exchange  when  the  knowledge  was  only  derived 
from  the  bill  being  intrusted  to  him  by  his  client.^ 

The  seal  which  the  law  once  fixes  upon  such  communi- 
cations remains  forever,  unless  removed  by  the  party  himself 
in  whose  favor  it  was  there  placed.  And  where  the  privi- 
lege belongs  to  several  clients,  it  is  said  that  no  one  of  them, 
nor  even  a  majority,  contrary  to  the  expressed  will  of  the 
others,  can  waive  the  privilege,  so  as  legally  to  justify  the 
attorney  in  giving  testimony  in  relation  to  such  privileged 
communications.  Nor  does  the  fact  that  the  client  whose 
assent  to  the  removal  of  the  seal  of  professional  confidence 
from  privileged  communications  has  not  been  obtained  is 
not  a  party  to  the  suit  in  which  his  attorney  is  called  upon 
to  testify,  alter  tlfe  case.^ 

Neither  will  the  fact  that  an  attorney  was  a  subscribing 
witness  to  a  warrant  of  attorney  prepared  by  him  for  his 
clients  to  execute,  alter  the  question  as  to  the  admissibility 
of  his  evidence,  tending  to  the  conclusion  that  the  object  of 
giving  the  warrant  of  attorney,  and  having  judgment  en- 
tered thereon,  was  to  hinder  and  delay  their  creditors  in  the 
collection  of  their  debts;  and  that  the  judgment  was  given 
for  a  much  larger  sum  than  was  justly  due  to  the  judgment- 
creditor. 

An  attorney  is  bound  to  disclose  what  took  place  in  the 


'  Gainsford  v.  Grammar,  2  Camp.  9;  Wilson  v.  Rastall,  4  Durn  &  E. 
753. 

■^  Beard  v.  Ackerman,  5  Esp.  120. 

'  Bank  of  Utlca  v.  Mersereau,  3  Barb.  Ch.  596;  Wilson  v.  Rastall,  4  T.  R. 
760;  Rex  v.  Withers,  2  Camp.  578. 
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preparation  and  concoction  of  the  instrument  which  he 
witnessed,  or  at  any  other  time,  not  connected  with  the  exe- 
cution of  such  instrument.  Thus,  an  attorney  who  is  pro- 
fessionally employed  to  prepare  a  deed  for  his  client,  and 
who  afterward  witnesses  its  execution,  may  be  compelled, 
not  only  to  prove  the  execution  of  such  deed,  but  also  to 
testify  whether  it  was  ante-dated;  whether  it  was  in  the 
same  form  in  which  it  now  appear.s,  at  the  time  of  its  exe- 
cution, or  has  been  altered;  and  whether  it  was  actually 
delivered  at  the  time  he  subscribed  his  name  thereto  as  a 
witness:  so,  if  the  deed  has  been  lost,  or  is  in  the  hands  of 
the  adverse  party,  who  refuses  to  produce  it  upon  the  trial, 
or  for  the  purposes  of  suit,  the  attorney  who  witnessed  the 
deed  may  be  compelled  to  testifj'  as  to  the  contents  thereof, 
although  in  the  preparation  of  such  deed  he  was  profession- 
ally employed.^ 

§  145.  General  rule  in  the  Federal  Courts. — The  gen- 
eral rule  holds  good  in  the  courts  of  the  United  States.  The 
admission  in  evidence  of  previous  communications  to  counsel, 
when  made  professionally,  is  not  allowed  by  Federal  stat- 
ute, and,  remarks  Mr.  Justice  Bradley,  "  it  is  to  be  hoped 
that  it  will  not  soon  be.  The  protection  of  confidential  com- 
munications, made  to  professional  advisers,  is  dictated  by  a 
wise  and  liberal  policy.  If  a  person  cannot  consult  his 
legal  adviser  without  being  liable  to  have  the  interview 
made  public  the  next  day  by  an  examination  enforced  by 
the  courts,  the  law  would  be  little  short  of  despotic.  It 
would  be  a  prohibition  upon  professional  advice  and  assist- 


§  146.  In  equity  causes  it  has  been  held  that  an  attor- 
ney's privilege  will  also  prevail  where  the  communication  is 
made  by  one  of  the  parties  to  the  suit;  and  that  it  extends 

'  Bank  of  TJtica  v.  Mersereau,  3  Barb.  Ch.  597-8;  Robeson  v.  Kemp,  5 
Esp.  53;  Lord  Say  and  Seales'  Case,  10  Mod.  40;  Assignees  of  Blakely  v. 
Keiiip,  4  Esp.  235;  Lessee  of  Devoy  v.  Burke,  2  Fox  &  S.  191. 

'  Connecticut  Mut.  Life  Ins.  Co.  v.  Schaefer,  4  Otto  U.  S.  457. 
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to  every  communication  for  professional  assistance,  and 
whether  made  directly  or  through  the  intervention  of  other 
parties,  so  long  as  it  is  in  behalf  of  a  party  to  the  cause,  but 
not  where  the  solicitor  is  employed  in  unprofessional  mat- 
ters, as,  for  instance,  in  negotiations  for  the  purchase  of  an 
estate.' 

The  attorney  must  disclose  public  acts,  as,  for  instance, 
what  passed  at  the  execution  of  a  deed,  he  being  a  witness, 
or  where  he  was  sent  by  his  client  with  orders  to  put  a 
judgment  in  force ;  but  he  is  not  bound  to  disclose  private 
conversations  as  to  the  reasons  for  executing  the  deed.  In 
such  a  case,  depositions  have  been  referred  to  a  master,  to 
ascertain  what  part  came  to  the  knowledge  of  the  witness 
in  confidence  as  an  attorney,  and  what  publicly  as  a  wit- 
ness, so  that  the  former  might  be  suppressed.^ 

Bills  of  discovery  were  sometimes  filed  against  attorneys, 
to  discover  matters  relative  to  the  business  with  their  cli- 
ents. Pleas  that  the  defendants  were  attorneys,  and  faith- 
fully managed  the  business  for  their  clients,  and  ought  not 
to  discover  the  same,  were  generallj^  considered  good  pleas. 
Where  a  bill  was  filed  for  the  discovery  of  a  deed  and  its 
contents,  the  court  ordered  the  discovery  as  to  whether 
tliere  was  such  a  deed,  where  it  was  and  to  whom  it  was 
delivered,  and  when  the  attorne}'  last  saw  it,  and  in  whose 
custody  it  was,  but  refused  to  grant  the  prayer  to  discover 
the  dates  or  contents  of  the  deed.'  As  the  solicitor  may, 
by  his  answer  to  a  bill  against  him  and  his  client,  refuse  to 
discover  any  deeds  or  facts  confidentiallj'^  communicated  to 
him,  so  exceptions  to  his  answer  for  shortness  in  not  mak- 
ing such  disclosure,  and  relying  on  that  defense,  have  been 
overruled.^ 

'  Parker  i;.  Lowten,  2  Swanst.  201,  per  Lord  Eldon;  Walker  v.  Wild- 
man,  6  Mod.  47. 

^  Sandford  v.  Remington,  2  Ves.  189.  An  attorney  employed  to  procure 
the  execution  of  a  deed,  and  who  is  one  of  the  witnesses,  is  not  precluded 
from  testifying  as  to  what  passed  at  the  time  of  execution,  in  order  to 
prove  the  deed  invalid.  (Crawcour  v.  Salter,  Law  R.  18  Ch.  Div.  30;  and 
see  Griffin  v.  Griffin,  123  111.  430;  Hughes  v.  Boone,  102  N.  C.  137.) 

^  Kingston  V.  Gale,  Finch,  2.59;  Legardi).  Foote,  Ibid.  82. 

■•  Stratford  v.  Hogan,  2  Ball  &  B.  IW. 
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§  147.  Burden  of  proof. — The  burden  is  upon  the 
party  who  seeks  to  have  his  statements  suppressed  as  evi- 
dence, because  they  are  privileged.  The  facts  that  would 
make  them  so  must  be  proved.  Where  an  attorney  testi- 
fied that  he  never  understood  "  he  was  counsel,  or  to  be 
counsel,  in  this  matter,"  etc.,  this  took  the  statements  made 
out  of  the  list  of  privileged  communications.' 

g  148.  Importance  of  the  communication  not  a  test. — 

Whether  the  communications  of  a  client  to  his  attorney 
shall  or  shall  not  be  regarded  as  matters  of  professional 
confidence,  and  therefore  be  excluded,  does  not  depend 
upon  their  importance  or  materiality  in  the  prosecution  or 
defense  of  the  suit,  but  on  the  character  of  the  communica- 
tions. The  client  cannot  be  expected  to  be  fully  informed 
how  far  many  matters  communicated  may  be  important  or 
unimportant,  material  or  immaterial ;  nor  can  he  reason- 
ably be  expected  to  decide  and  to  be  governed  by  such 
considerations  in  making  his  disclosures — his  object  being 
to  communicate  everything  in  any  way  appertaining  to 
the  transaction.^ 

§  149.  Injunction  of  secrecy  unnecessary — Effect  of 
declining  retainer. — To  entitle  a  client  to  the  protection 
of  the  rule,  it  is  not  essential  that  he  be  apprised  of  it,  or 
that  he  enjoin  secrecy  upon  the  attorney,  nor  that  the 
client  should  be  aware  of  his  right.^  Declarations  made  to 
an  attorney  with  reference  to  his  employment  in  a  cause 
fall  under  the  privilege,  although  the  attorney  declines  the 
engagement,  because  the  latter  may  not  be  able  to  deter- 
mine whether  to  render  or  withhold  his  professional  aid 
until  the  applicant  has  disclosed  the  merits  of  his  case.* 

g  150.  Communications  held  privileged. — An  attorney 
for  a  plaintiff   in   ejectment  cannot  be  made  to  testify 

'  Earle  v.  Grout,  46  Vt.  113. 

"  Aiken  v.  Kilburne,  27  Me.  252. 

^  McLellan  v.  Longfellow,  32  Me.  494;  54  Am.  Dec.  599. 

'  Sargent  v.  Hampden,  38  Me,  581. 


g    150  PRIVILEGED     COMMUNICATIONS.  313 

whether  a  plaintiff  had  not  employed  him  to  sue  for  his 
individual  benefit,  and  had  authorized  his  name  as  admin- 
istrator to  be  used  for  his  individual  benefit.'  Where  an 
attorney  was  consulted  as  to  the  means  of  avoiding  respon- 
sibility for  the  costs  of  several  suits,  whicli  another  had 
instituted  in  his  name,  and  the  latter  had  advised  that  a 
motion  be  made  to  the  court,  to  compel  the  plaintiff  to  give 
security,  and  in  the  course  of  the  conversation  the  party 
consulting  remarked  that  he  had  four  or  five  hundred  dol- 
lars of  the  money  of  the  plaintiff  in  his  hands — this  was 
held  privileged :  this  was  held  to  have  been  made  profes- 
sionally.^ 

An  attorney  who  has  obliterated  an  indorsement  on  a 
bond  belonging  to  his  client,  on  which  bond  a  suit  is  pend- 
ing, and  who  states  upon  oath  that  he  has  no  knowledge  of 
the  contents  of  the  indorsement  but  that  which  he  had 
received  as  attorne}'^  in  the  cause,  is  not  bound  to  testify  as 
to  the  contents  of  that  indorsement.'  Where  a  solicitor, 
who  had  been  employed  to  foreclose  a  mortgage,  was  asked, 
as  a  witness  before  an  examiner,  whether  he  had  received 
any  instructions  from  the  complainants,  his  clients,  as  to 
the  sale  thereunder  and  the  amount  to  be  bid,  he  was  ex- 
cused from  answering.* 

An  attorney  cannot  be  called  upon  to  testify  respecting 
the  condition  and  appearance  of  a  deed  of  trust  and  the 
trust-notes  at  the  time  when  they  were  committed  to  him 
to  bring  suit  of  foreclosure  upon.  Nor  does  the  fact  that 
the  communications  to  the  attorney  were  made  in  the  form 
of  deeds,  or  not,  exclude  them  from  the  protection  of  the 
rule.'  Even  where,  by  the  admissions  of  a  party,  a  cham- 
pertous  contract  is  established  between  him  and  his  attor- 

■  Stephens  v.  Roe,  37  Ga.  289. 

*  Brazier  v.  Fortune,  10  Ala.  516;  State  v.  Marshall,  8  Ala.  .302. 
•"  Crawford  v.  McKissack,  1  Port.  433. 

■*  Stuyvesant  v.  Peckham,  3  Edw.  Ch.  57&— affirmed  on  appeal  to  chan- 
cellor. 

*  Gray  V.  Pox,  43  Mo.  570;  97  Am.  Deo.  416;  1  Greenl.  Ev.  sec.  241; 
Brown  v.  Payson,  6  N.  H.  443;  Coveney  v.  Tannahill,  1  Hill,  33;  37  Am. 
Dec.  287. 
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ney,  the  latter  is  not  a  competent  witness  to  prove  that  the 
statements  of  his  client  are  false,  and  that  no  such  con- 
tract was  entered  into.'  In  an  action  on  a  promissory- 
note,  the  plaintiff's  attorney  is  privileged  from  being  called 
upon  to  prove  that  the  note  in  suit  belong ;  to  other  persons 
than  the  plaintiff,  and  that  the  plaintiff  is  but  a  trustee 
with  respect  to  it.^ 

Counsel  for  a  bankrupt  is  privileged  from  answering, 
when  examined  as  a  witness  in  the  bankruptcy  proceed- 
ings, as  to  any  information  concerning  the  affairs  of  the 
bankrupt,  which  he  received  as  such  counsel  from  the 
bankrupt,  or  from  persons  to  whom  he  was  referred  by  the 
bankrupt  for  the  purpose  of  obtaining  such  information  as 
such  counsel.  But  he  may  be  required  to  answer  questions 
not  coming  within  this  principle.'  A  claimant  who  deposed 
that  "  obstacles  having  arisen  in  granting  a  second  lease,  one 
only  was  granted,"  was  asked,  on  cross-examination,  whether 
the  obstacles  were  suggested  by  him  to  his  solicitor,  or  by 
his  solicitor  to  him,  and  he  was  held  not  bound  to  answer, 
though  the  communication  was  before  any  litigation  was  in 
contemplation,  and  the  bill  of  costs  delivered  in  the  same 
matter  was  also  held  to  be  privileged.  There  is  now  no 
distinction  between  communications  made  with  a  view  to 
litigation,  and  simply  before  litigation.  Both,  if  confiden- 
tial, are  privileged.* 

The  attorney  for  the  original  defendant  cannot  be  called 
as  a  witness  to  prove  the  debt,  in  an  action  against  the 
sheriff  for  an  escape,  where  he  became  acquainted  with  the 
business  only  by  the  information  of  his  client.^  The  court 
will  not  order  a  defendant  to  produce  letters  which  passed 
between  him  and  his  solicitor  in  the  professional  relation, 
in  the  progress  of  the  cause,  or  with  reference  to  it,  pre- 
viously  to   its  being  instituted,   or   which    contain   legal 

'  Dowell  V.  Dowell,  3  Head.  602. 
^  Miller  V.  Weeks,  22  Pa.  89. 
^  In  re  Asplnwall,  7  Ben.  433. 

■■  Turton  v.  Barber,  17  Law  K.  Eq.  329;  Minet  v.  Morgan,  8  Law  R.  Ch. 
361. 
»  Sloman  v.  Loudon,  2  Esp.  696. 
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advice;  as  where  the  object  of  the  letter  was  to  direct  the 
solicitor  to  take  the  opinion  of  counsel  upon-  the  question 
in  dispute/ 

Where  an  attorney  came  to  the  knowledge  of  a  deed  or 
instrument  having  been  destroyed,  from  the  fact  of  his  em- 
ployment as  an  attorney,  he  cannot  be  examined  as  to  the 
fact.  An  attorney  got  the  possession  of  a  forged  promissory 
note  professionally  from  his  client,  a  prisoner  in  custody  for 
the  forgery;  the  court  refused  to  make  an  order  on  the  at- 
torney to  produce  the  note,  or  to  give  a  copy  of  it  for  the 
purpose  of  setting  it  out  in  the  indictment,  and  on  the  trial 
held  that  he  was  not  bound  to  produce  it.^  Where  a  notice 
has  been  given  to  produce  a  deed,  but  the  notice  cannot  be 
proved,  the  attorney  for  the  other  party  cannot  be  called 
upon  to  produce  it,  although  he  admitted  a  receipt  of  the 
notice.  Unless  a  defendant  has  received  proper  notice  to 
produce  a  deed,  evidence  that  he  has  admitted  that  he  had 
it  with  him  is  not  admissible.' 

A  client  told  his  attorney,  who  assisted  him  in  the  con- 
fession of  a  judgment  against  himself  in  favor  of  a  creditor, 
that  he  did  it  that  he  might  have  his  piano  sold  on  execu- 
tion, so  his  other  creditors  could  not  attach  it.  The  court 
allowed  the  attorney  to  determine  whether  he  would  dis- 
close the  communication,  and  he  refused;  but  as  the  com- 
munication was  considered  privileged  in  any  event,  this  fact 
was  not  considered  error,  the  result  being  the  same.^  In- 
structions given  by  a  party  to  his  attorney,  not  in  the 
presence  of  the  opposing  party,  in  respect  to  a  settlement 
of  matters  in  dispute,  are  inadmissible  in  behalf  of  the 
party  giving  them.^     The  rule  applies  although  the  commu- 


i  Garland  v.  Soott,  3  Sim.  396;  Vent  v.  Parcey,  4  Russ.  19.S. 

^  Rex  V.  Smith,  1  Phill.  Ev.  132;  Rex  v.  Dixon,  3  Burr.  1687. 

'  Doe  u.  Wartney  v.  Grey,  1  Stark.  238;  Read  v.  Passer,  1  Esp.  216;  Lanis 
V.  Barclay,  3  Stark.  38;  Harris  v.  Hill,  1  Dowl.  &  R.  17;  Copeland  v.  Watts, 
1  Stark.  95;  Merle  v.  Moore,  2  Car.  &  P.  275;  Hooper  v.  Harcourt,  1  H. 
Black.  534. 

■*  Maxham  v.  Place,  46  Vt.  434.    See  also  Orton  v.  MoCord,  33  Wis.  205. 

5  Childs  V.  Delaney,  1  Thomp.  &  0.  506. 
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nications  do  not  relate  to  litigation,  and  it  extends  equally 
to  both  parties.^ 

In  a  case  where  an  attorney  was  regarded  as  attorney  for 
both  husband  and  wife,  he  was  not  allowed  to  testify  as  to 
a  coQversation  liad  with  the  wife,  it  being  of  a  professional 
character ;  an  action  was  brought  by  the  wife  to  recover  pos- 
session of  her  separate  real  property  from  her  vendee.  The 
conversation  was  had  with  her  by  the  attorney  of  the  hus- 
band in  relation  to  the  sale  of  certain  personal  property 
purchased  with  money  derived  from  the  sale  of  the  real 
estate.^  The  rule  has  been  held  to  embrace  a  case  where 
one  seeking  counsel  pays  no  fee  and  employs  other  attor- 
neys in  the  prosecution  of  the  business,  and  even  where  the 
lawyer  consulted  is  afterward  employed  on  the  other  side.' 
And  also  a  case  where  two  adverse  parties  counseled  with 
an  attorney,  and  made  disclosures  to  him,  the  latter  was  not 
permitted  to  give  in  evidence  the  declarations  of  either.* 

In  an  action  by  an  indorsee  against  the  makers  of  a  prom- 
issory note,  an  attorney  called  as  a  witness  by  defendant 
was  compelled  against  the  plaintiff's  and  his  own  objection 
to  testify  that  he  received  a  letter  from  the  payee,  contain- 
ing a  claim  for  intoxicating  liquors  against  the  defendants ; 
that  he  advised  his  correspondent  to  get  a  promissory  note 
on  time,  signed  by  the  defendants,  and  to  indorse  it  for 
value,  before  it  was  due,  to  an  innocent  third  person  ;  and 
that  he  afterward  received  the  note  in  suit  from  the  plain- 
tiff. The  plaintiff  also  produced,  at  the  request  of  the 
defendants,  but  against  his  own  objection,  the  letter  to  the 
attorney,  which  stated  that  the  defendants  owed  the  payee 
a  running  account  for  intoxicating  liquors  furnished  to 
them  in  Wisconsin.  But  permitting  these  disclosures  was 
held  a  violation  of  the  rule  excluding  privileged  communi- 
cations.^ 

'  Carnea  v.  Piatt,  15  Abb.  Pr.  N.  S.  337;  S.  C.  36  N.  Y.  Superior  Court,  361; 
Britten  v.  Lorenz,  45  N.  Y.  51. 
'^  Soranton  v.  Stewart,  52  Ind.  68.  See  Lookhard  v.  Brodie,  1  Ten.  Ch.  384. 
•*  Cross  V.  Riggins,  50  Mo.  335. 
*  Hull  V.  liyon,  27  Mo.  570. 
^  Higbee  v.  Dresser,  103  Mass.  523. 
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An  attorney  who  knew,  professionally,  of  the  transfer  of 
a  promissorj'  note,  on  which  an  action  was  afterwards 
brought,  was  not  admitted  as  a  witness  to  prove  the  terms 
of  the  transfer.*  Communications  made  by  a  prisoner  to 
his  counsel  in  the  course  of  professional  employment,  and 
documents  placed 'by  him  in  the  charge  of  his  counsel,  are 
not  admissible  as  evidence  against  him  in  a  criminal  prose- 
cution.'' A  communication  to  an  attorney  in  reference  to 
his  client's  personal  estate,  made  upon  retaining  him  to 
draw  an  affidavit  for  the  purpose  of  procuring  a  reduction 
of  the  assessments  of  such  estate,  is  privileged.' 

An  attorney  who  in  his  professional  character  has  re- 
ceived from  the  owner  of  property  confidential  communica- 
tions on  the  subject  of  a  transfer  of  it,  which  is  subsequently 
made,  cannot  be  examined,  against  the  consent  of  the 
grantee,  in  relation  to  such  communications.^  When  an 
attorney  has  received  confidential  communications  from 
a  partnership  firm,  one  member  of  the  firm  cannot  release 
him  from  the  obligation  of  secrecy.  It  is  the  privilege  of 
all;  and  before  the  attorney  can  properly  disclose  such 
communications  he  must  have  the  consent  of  every  mem- 
ber of  the  firm.'  So  where  the  privilege  extends  to  several 
not  partners,  one  cannot  release  from  the  obligation.^ 

A  bill  filed  by  the  insurers  of  a  life  against  the  insured, 
to  which  the  solicitor  of  the  insured  was  a  party,  as  a 
defendant,  stated  that  on  a  particular  day  an  agent  of  a 
company  with  whom  the  insured  wished  to  efl'ect  an 
insurance  came  to  the  ofiice  of  the  insured,  and  told  their 
agent  that  the  life  was  bad,  handing  to  such  agent  at  the 
same  time  an  unfavorable  medical  report  upon  the  life. 
The  defendant,  the  solicitor  of  the  insured,  was  present  at 
this  interview ;  but,  in  his  answer  to  the  bill,  refused  to 
state  what  passed,  because  he  was  then  the  solicitor  and 

'  Beltzhoover  v.  Blackstock,  3  Watts,  20;  27  Am.  Dec.  330. 

'  State  V.  Hazleton,  15  La.  An.  72. 

■=  Williams  v.  Fitch,  18  N.  Y.  546. 

■■  Foster  v.  Hall,  12  Pick.  89;  22  Am.  Dec.  400. 

6  People  V.  Barker,  56  111.  299. 

«  Chahoon's  Case,  21  Gratt.  822. 
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attorney,  and  was  present  as  the  solicitor  and  attorney  of 
the  insured,  and  acquired  his  information  touching  the 
matters  which  he  refused  to  answer  solely  from  the  fact  of 
his  being  present  at  the  time  in  the  capacity  of  solicitor  and 
attorney,  and  professional  and  confidential  adviser  of  the 
insured.  The  court  held  that  this  answer  was  sufficient,  and 
the  information  was  privileged.'  In  trover  for  a  lease  by 
the  assignees  of  a  bankrupt,  the  plea  was  that  before  the 
bankruptcy  the  bankrupt  deposited  the  lease  with  the 
defendant  as  a  collateral  security  for  money  which  the 
bankrupt  owed  him.  At  the  trial  the  plaintiffs  attempted 
to  show  that  the  lease  was  deposited  after  tlie  act  of  bank- 
ruptcv,  and  for  that  purpose  called  a  witness,  who  had  been 
the  attorney  for  the  bankrupt  after  the  act  of  bankruptcy, 
and  had  been  applied  to  by  him  to  raise  him  money.  It 
was  then  proposed  to  ask  him  whether  the  bankrupt  had 
not  the  lease  in  his  possession  at  that  time.  The  court  held 
that  this  was  privileged  from  disclosure,  as  being  a  confi- 
dential communication  made  to  him  relative  to  his  charac- 
ter as  an  attorney.'' 

A  applied  to  B,  an  attorney,  to  raise  money  upon  certain 
property,  and  enable  him  to  obtain  an  abstract  of  the  title 
and  compare  it  with  the  original ;  but  the  money  was  never 
raised.  In  an  ejectment,  B  was  called  upon  to  produce  the 
abstract,  as  secondary  evidence  of  an  original"  deed  stated 
therein.  It  was  held  that  A's  communication  was  confi- 
dential, and  that  B's  evidence  was  therefore  inadmissible.' 
An  attorney  is  not  obliged  to  give  evidence  of  a  charge  of 
forgery  against  "his  client.* 

An  attorney  is  not  bound  to  speak  as  to  the  particulars 
of  a  bill  of  exchange,  when  the  knowledge  of  those  partic- 
ulars is  only  derived  from  the  bill  having  been  intrusted  to 
him  hj  his  client.'    In  an  action  by  payee  against  maker 


'  Desborough  v.  Rawlins,  3  Mylne  <fe  C.  515;  S.  C.  2  Jur.  125. 

^  Turquand  v.  Knight,  2  Mees.  &  W.  98;  2  Gale  &  D.  192. 

3  Peters  v.  Watkins,  4  Scott,  155;  3  Bing.  N.  C.  421;  3  Hodges,  25;  1  Jur.  42. 

•*  Rex  V.  Dixon,  3  Burr.  1687. 

5  Beard  v.  Ackerman,  5  Esp.  120;  4  Esp.  235;  5  Esp.  52. 
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of  a  proinissory  note  for  money  lent,  the  plaintiff,  for  the 
purpose  of  taking  the  case  out  of  the  Statute  of  Limita- 
tions, tendered  an  account-book,  containing  an  admission 
by  the  defendant  of  payment  of  interest  to  him.  The  de- 
fendant's counsel  then  raised  a  collateral  issue  as  to  the 
admissibility  of  the  book,  and  proved  that  the  plaintiff,  be- 
ing the  attorney  of  the'  defendant,  wrote  to  her  for  a  state- 
ment of  the  debts  and  payments  of  her  late  husband, 
adding:  "This  from  you  will  assist  me  in  preparing  the 
case  for  counsel."  Whereupon  the  book  in  question  was 
sent  to  the  plaintiff.  It  was  held  that  the  communication 
was  privileged.'  Communications  made  to  an  attorney  by 
his  client  respecting  the  sale  of  estates  are  privileged ;  the 
rule  is  not  limited  to  suits  existing  or  expected.  The  priv- 
ilege of  communication  between  solicitor  and  client  extends 
to  all  matters  within  the  scope  of  the  ordinary  duties  of  a 
solicitor,  and  the  sale  of  estates  being  of  such  matters,  a 
solicitor  is  not  at  liberty  to  disclose  what  passed  in  conver- 
sations which  he  had,  either  with  the  client  or  the  agent  of 
the  client,  relative  to  the  amount  of  the  bidding  to  be  re- 
served upon  the  sale  of  an  estate  in  which  he  had  been 
concerned  for  him,  or  to  other  matters  connected  with  such 
sale.^ 

An  attorney  cannot  be  permitted  ta testify  that  his  client 
told  him  before  action  brought  that  he  intended  to  waive  a 
forfeiture  on  which  the  action  is  sought  to  be  maintained.^ 
It  makes  no  difference  in  regard  to  the  rule  as  to  privileged 
communications,  that  the  client  is  no  party  to  the  cause 
before  the  court.  Thus,  upon  an  indictment  for  breaking 
open  the  house  of  the  prosecutor  and  assaulting  his  person, 
the  attorney  cannot  give  in  evidence  a  communication 
made  to  him  by  the  prosecutor,  while  consulting  him  pro- 
fessionally upon  the  subject,  although  such  communication 
be  materially  at  variance  with  the  evidence  given  by  the 

'  Cleave  v.  Jones,  7  Ex.  421;  21  Law  J.  Ex.  105. 

'  Mynn  v.  Joliffe,  1  Moody  &  K.  326;  Carpmael  v.  Powis,  1  Ph.  687;  15 
Law  J.  Oh.  275. 
=  Goodlight  V.  Bridge,  Lofft,  27. 
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prosecutor  in  the  witness-box  ;  nor  disclose  what  passed  at 
the  time  between  them  and  a  third  person  in  regard  to  the 
proprietorship  of  the  house  in  which  the  offense  was  com- 
mitted, although  such  third  person  was  no  party  to  the 
pending  prosecution." 

An  attorney  who,  being  resorted  to  by  a  borrower  to 
raise  money  for  him,  peruses,  on  the  part  of  the  proposed 
'lender,  the  abstracts  of  the  borrower,  is  not  allowed  to  give 
evidence  concerning  them  against  the  borrower;^  and  an 
attorney  employed  by  consent  of  two  parties  in  preparing  a 
deed  from  one  to  the  other,  cannot  be  examined  as  to  what 
he  so  became  informed  of  in  the  preparing  of  the  deed,  when 
the  action  is  brought  by  the  assignees  of  one  against  the  other, 
suggesting  fraud  in  the  deed.'  But  the  privilege  attaches  to 
such  communications  only  as  are  made  by  each  party  to  the 
attorney  in  the  character  of  his  own  professional  adviser. 
Thus,  where  the  same  attorney  was  acting  both  for  the 
vendor  and  purchaser  of  an  estate,  a  communication  from 
the  latter,  asking  for  time  to  pay  the  purchase  money,  was 
held  not  to  be  privileged,  as  being  made  to  him  in  his  char- 
acter of  attorney  for  the  vendor.^ 

A  claimant  who  deposed  that  "  obstacles  having  arisen 
in  granting  a  second  lease,  one  only  was  granted,"  was 
asked,  on  cross-examination,  whether  the  obstacles  were 
suggested  by  him  to 'his  solicitor,  or  by  his  solicitor  to  him, 
and  was  held  not  bound  to  answer;  and  a  bill  of  costs 
delivered  in  the  same  matter  was  also  held  to  be 
privileged." 

§  151.     Communications  held  not  privileged. — In  an 

action  by  an  officer  on  an  agreement  to  indemnify  him  for 

'  Rex  V.  withers,  2  Camp.  578. 

=  Peter  v.  Watkins,  3  N.  C.  421;  Taylor  v.  Blacklow,  Ibid.  235. 

■■'  Robson  V.  Kemp,  i  Esp.  235;  6  Esp.  52.  But  see  Wards  v.  Warde,  5 
Eng.  L.  &  Eq.  217;  Hawkins  v.  Gatiiercole,  2  Ibid.  109. 

^  Perry  v.  Smith,  9  Mees.  &  W.  681;  Braughe  v.  Cradock,  1  Moody  & 
R.  182;  Cleave  v.  Powell,  Ibid.  228;  Shore  v.  Bedford,  5  Man.  &  G.  271. 

'  Turton  v.  Barber,  Law  R.  17  Eq.  329;  7  Moak  Eng.  R.  852,  approving 
Minet  v.  Moraan,  Law  R.  8  Ch.  366,  367. 
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making  an  attachment,  the  facts  that  the  defendant  di- 
rected his  attorney  to  make  the  attachment,  and  that,  upon 
being  asked  for  a  bond  of  indemnity,  he  consulted  his  at- 
torney, and  was  told  by  him  that  if  he  directed  the  attach- 
ment to  be  made,  or  agreed  to  indemnify  the  officer,  he 
would  be  liable,  whether  he  signed  the  bond  or  not,  are  not 
privileged.^ 

An  attorney  is  not  privileged  from  disclosing  by  whom 
he  was  employed  in  the  management  of  a  cause,  and  that 
he  was  instructed  by  one  person  to  follow  the  directions  of 
another  in  the  prosecution  of  the  business,  although  the 
knowledge  was  acquired  by  confidential  consultations  as 
counsel  and  clients.^  An  attorney  is  not  privileged  from 
disclosing  the  name  of  his  client  in  any  particular  suit,  that 
not  being  matter  of  professional  confidence;  but  he  cannot 
be  compelled  to  testify  as  to  tlie  situation  of  an  instrument, 
at  the  time  it  was  committed  to  him,  for  the  purpose  of  hav- 
ing a  suit  instituted  upon  that  instrument.' 

Counsel  of  defendant  may  be  called  to  prove  whether  a 
signature  on  a  note  in  suit  is  that  of  the  defendant,  if  he  is 
not  required  to  disclose  any  matter  of  confidential  commu- 
nication, or  to  base  his  opinion  upon  any  statement  of  the 
defendant.* 

Upon  the  trial  of  one  indicted  for  perjury  in  falsely 
swearing  respecting  the  existence  of  a  partnership,  it  was 
held  that  the  attorney  whom  he  had  consulted  respecting 
the  partnership  might  be  asked  what  advice  he  gave  the 
defendant  in  the  matter  about  which  he  was  charged  to 
have  sworn  falsely.*  A  conversation  with  a  lawyer  about 
matters  concerning  which  it  was  probable  there  would  be 
litigation,  but  where  there  was  no  retainer,  nor  anything 


'  Day  V.  Moore,  13  Gray,  522. 

^  Gower  v.  Emery,  18  Me.  79.  The  admission  of  tlie  testimony  of  an  at- 
torney as  to  his  employment  is  not  a  violation  of  the  rule  protecting  com- 
munications made  to  him  by  his  client.  (Hampton  w.  Boylan,  46  Hun. 
151.) 

=  Brown  v.  Payson,  6  N.  H.  443. 

'  Brown  v.  Jewett,  120  Mass.  215. 

*  State  V.  McKinney,  42  Iowa,  205. 

A.  &  C— 21. 
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showing  that  the  advice  was  sought  to  regulate  future  con- 
duct, has  been  admitted  in  evidence/ 

Plaintiff's  attorney,  as  a  witness,  was  questioned  by  de- 
fendant as  to  who  owned  the  note  when  he,  the  attorney, 
sold  it  to  the  plaintiff,  and  the  witness  was  held  bound  to 
answer  the  question,  as  it  did  not  call  for  facts  communi- 
cated to  him  by  the  plaintiff;  and  this,  although  the  payee 
had  formerly  been  his  client,  since  the  latter  did  not  appear 
as  a  pa'rty  in  interest  in  the  action.  The  question  whether 
the  witness  had  ever  advanced  any  money  to  any  person  on 
the  note,  did  not  call  for  an  answer  which  could  have  been 
the  subject  of  a  privileged  communication.^  What  a  mort- 
gagor in  treaty  to  raise  money  says  to  the  attorney  of  the 
mortgagee  is  not  privileged.' 

It  is  said  that  whether  a  communication  by  a  client  to 
his  attorney  was  made  in  confidence  is  a  question  of  fact, 
to  be  disposed  of  by  the  court.  If  the  attorney,  while 
managing  a  suit  for  the  client,  receives  a  deed  of  the  client's 
property  without  consideration,  and  then,  at  the  client's 
request,  deeds  the  property  to  another  person  without  con- 
sideration, these  facts  are  laot  privileged  communications, 
and  the  attorney  may  be  required  to  disclose  them  as  a  wit- 
ness in  a  suit  by  a  creditor  to  cancel  the  deeds.  If,  pending  > 
the  relation  of  client  and  attorney,  the  client  communicates 
to  the  attorney  a  fact  foreign  to  the  object  for  which  the 
,  attorney  was  retained,  the  communication  is  not  confiden- 
,tial.     If  an  attorney  is  retained  in  an  action,  and  the  client 

'  Thompson  v.  Kilborne,  28  Vt.  750;  67  Am.  Dec.  742.  A  client  instructed 
'.his  attorney  in  writing  to  commence  a  suit  for  divorce  at  once,  so  that 
his  wife  might  have  time  to  think  of  the  matter,  and  perhaps  allow  a 
divorce  without  public  scandal,  and  also  orally  instructed  him  to  witli- 
draw  the  suit  if  a  jury  trial  could  not  be  avoided.  In  an  action  by  the 
attorney  for  services  in  that  suit,  it  was  held  that  those  instructions  were 
properly  admissible  in  evidence.  (Snow  v.  Gould,  74  Me.  540;  43  Am. 
Rep.  604.) 

^  DeWitt  V.  Perkins,  22  Wis.  473. 

3  Masters  v.  Downes,  4  Nev,  &  M.  861;  1  Ad.  &  E,  31;  3  Car.  <fc  P.  381. 

A  took  a  forged  will  to  B,  a  solicitor,  and  asked  him  to  advance  money 
on  a  mortgage  of  the  property  mentioned  in  the  will.  B  made  no  charge 
for  the  interview,  and  did  not  advance  the  money,  Held,  not  a  privi- 
leged communication.    (Keg.  v.  Farley,  1  Den.  C.  C.  197;  2  Car.  &  K.  313.) 


g    15i  PRIVILEGED     COMMUNICATIONS.  323 

after  final  judgment  makes  disclosures  respecting  the  sub- 
ject of  the  employment,  the  communications  are  not  privi- 
leged.' 

The  rule  does  not  extend  so  far  as  to  prohibit  the  attorney 
from  stating  by  whom  and  when  he  was  employed,  and  in 
what  capacity.  Neither  does  the  rule  prevent  the  attorney 
from  testifying  to  communications  made  to  him  by  his 
client,  unless  they  are  confidential  communications,  made 
by  the  client  in  the  course  and  for  the  purposes  of  the  em- 
ployment of  the  attorney.  The  appellate  court  will  not 
reverse  a  judgment  because  the  lower  court  admitted  testi- 
mony of  the  attorney  as  to  communications  made  to  him 
by  his  client,  if  the  only  objection  made  at  the  trial  was 
that  it  was  irrelevant  and  immaterial.^ 

An  attorney  may  be  called  on  to  testify  to  a  collateral 
fact  within  his  knowledge,  or  to  a  fact  which  he  miglit 
know  without  being  intrusted  with  it  by  his  client;  as 
where  an  attorney  after  the  commencement  of  a  suit,  with- 
out any  communication  from  his  client,  acquires  a  knowl- 
edge of  his  handwriting,  he  may  be  questioned  as  to  iis 
identity.^  The  testimony  of  a  person  employed  by  a  mort- 
gagee, as  his  attorney  and  legal  adviser  at  the  time  of  tak- 
ing a  mortgage,  in  respect  to  the  terms  of  the  bargain  be- 
tween the  mortgagor  and  mortgagee  upon  which  the  bond 
and  mortgage  were  executed,  is  not  liable  to  the  objection 
that  the  bargain  so  made  was  in  the  nature  of  a  privileged 
communication.''  The  testimony  of  an  attorney,  that  he 
brought  suit  for  a  certain  firm,  recovered  judgment,  col- 
lected the  money,  and  paid  it  over  to  a  party,  to  whom  one 
of  the  firm,  by  letter  and  assignment,  directed  him  to  pay 
it,  is  admissible,  and  not  privileged."    Evidence  as  to  col- 


'  Hager  v.  Shindler,  29  Cal.  47. 

'  Satterleeu.  Bliss, 36  Cal.  489;  Chiracs.  Reinlcker,  11  Wheat.  281;  Gower 
V.  Emery,  18  Me.  82;  Brown  v.  Payson,  6  N.  H.  448;  Beokwitli  v.  Benner, 
«  Car.  &  P.  681. 

'  Johnson  v.  Daverne,  19  Johns.  *134;  10  Am.  Dec.  198;  Brant  v.  Kline, 
17  Ibid.  338;  4  T.  R.  331. 

■■  Prouty  V.  Eaton,  41  Barb.  409. 

5  Eulton  V.  MacCracken,  18  Md.  528;  81  Am.  Dec.  620. 
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lateral  facts  is  not  privileged,  or  that  the  clients  expressed 
themselves  satisfied  with  a  new  security/  An  attorney 
employed  in  a  cause  may,  when  it  is  prima  facie  relevant,  be 
examined  as  to  the  amount  of  his  fee,  and  the  terms  on 
which  it  is  to  be  paid.^  An  attorney  may  be  compelled  to 
answer  whether  the  party  he  represents  is  fictitious,' and  as 
to  who  was  his  client,  and  when  the  relationship  com- 
menced and  ended,  and  what  money  was  received,  and 
wliat  paid  over  and  to  whom  paid,  and  through  whose 
agency,  or  in  what  maner,  or  at  what  time  he  was  retained.^ 
Statements  made  by  the  client  to  other  persons  than  the 
attorney,  or  by  other  persons  to  him,  are  not  privileged, 
and  the  attorney  is  bound  to  disclose  them  the  same  as  any 
other  witness.  The  rule  does  not  extend  to  any  facts  within 
the  attorney's  knowledge,  or  information  acquired  bj'  him 
in  any  other  way  than  by  such  confidential  communica- 
tions of  the  client.^  When  an  attornej^  has  an  interest  in 
the  facts  communicated  to  him,  and  their  disclosure  he- 
comes  necessary  to  protect  his  own  personal  rights,  he  must 
be  exempt  from  the  obligation  of  secrecy .*  ,  A  communica- 
tion made  to  an  attorney  by  a  person  seeking  professional 
advice  or  assistance  to  enable  him  to  forge  a  contract,  is  not 
privileged.^ 

'  Heister  v.  Davis,  3  Yeates,  4;  Rogers  v.  Dare,  Wright,  136. 

'  Smitliwick  v.  Evans,  24  Ga.  416.  When  an  attorney  becomes  a  witness 
for  his  client  in  a  suit  which  he  is  conducting  lor  him,  he  may  be  prop- 
erly asked  what  his  fee  is,  to  show  his  Interest  in  the  suit  and  to  go  to 
his  credibility.  And  if  lie  declines  to  answer,  and  states  that  his  agree- 
ment with  his  client  is  in  writing,  the  Court  may  either  compel  him  to 
answer  or  award  a  writ  of  subpwna  duces  tecum,  requiring  him  to  pro- 
duce the  writing.  (Moats  v.  Rymer,  18  W.  Va.  642;  41  Am.  Rep.  703.)  In 
the  same  case  it  is  questioned  whether  an  attorney  does  not  waive  his 
professional  privilege  by  going  upon  the  stand  as  a  witness  for  his  client. 

^  Martin  v.  Anderson,  21  Ga.  .301. 

''  Shaughnessy  v.  Fogg,  15  La.  An.  330. 

^  Gallagher  v.  Williamson,  23  Gal.  331;  83  Am.  Dec.  114;  Bank  v.  French's 
Kxecutrix,  1  Cranch  C.  C.  221;  Hunter  v.  Watson,  12  Cal.  377;  Bogert  v. 
Bogert,  2  Edw.  Ch.  399;  Rochester  Bank  v.  Suydam,  5  How.  Pr.  254; 
Marsh  v.  Howe,  36  Barb.  649;  Hatton  v.  Robinson,  14  Pick.  416;  25  Am. 
Dec.  415;  Bramwell  v.  Lucas,  2  Barn  <fc  C.  745. 

'  Rochester  Bank  v.  Suydam,  supra. 

'  People  V.  Blakeley,  4  Parker,  Cr.  C.  176.    See  sec.  170,  post. 
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An  attorney  has  been  compelled  to  testify  that,  in  collect- 
ing a  claim  his  client  had  assigned,  he  acted  on  behalf  of 
such  client,  and  that  the  latter  forbade  him  to  pay  over  the 
proceeds  to  the  assignee.'  An  attorney  must  testify  how  l)e 
obtained  possession  of  a  paper  which  is  the  basis  of  his 
client's  suit.^  Where  clients  authorize  an  attorney  at  law 
to  make  a  certain  contract  with  a  party,  which  is  done,  and 
the  contract  is  carried  out  as  per  agreement,  the  authority 
thus  given  is  not  a  confidential  communication  by  the 
clients,  and  the  attorney  may  prove  the  contract.^ 

From  copies  of  letters  written  before  the  litigation,  by  a 
plaintiff  to  one  of  the  defendants,  it  appeared  that  the 
former  had  taken  opinions  of  counsel  and  the  friendly  opin- 
ion of  an  ex-chancellor  on  points  which  afterward  became 
part  of  the  subject-matter  of  the  litigation.  Plaintiff,  in 
answer  to  an  application  to  produce  these  opinions,  and  the 
cases  on  which  they  were  founded,  objected,  on  the  ground 
that  they  were  written  in  anticipation  of,  and  in  relation  to, 
the  litigation;  but  he  was  compelled  to  produce  both  classes 
of  documents  for  inspection.* 

The  rule  does  not  apply  when  the  client  sues  the  attorney 
for  disobeying  instructions  alleged  to  have  been  given  in 
consultations,  and  for  unskillfuUy  managing  a  cause,  upon 
information  given  by  the  client  in  them."  Communications 
made  to  one  who  was  receiving  business  as  an  attorney,  but 
was  not  one  in  fact,  though  he  expected  to  be,  and  was 
actually  admitted  at  the  next  term  of  court,  were  considered 
not  privileged.^  An  attorney  may  state  by  whom  he  was 
employed.  Where  an  attorney  stated  that  he  did  not  know 
that  he  had  ever  talked  with  the  party  about  his  business,  his 
testimony  was  allowed.'  Communications  made  by  a  party 
to  one  who  usually  acted  as  his  attorney,  but  who,  at  tlie 


'  Mulford  V.  Muller,  3  Abb.  N.  T.  App.  330. 

=  Allen  V.  Root,  39  Tex.  589. 

"  Burnside  v.  Terry,  51  Ga.  186. 

^  Smith  V.  Daniell,  Law  Reports,  18  Equity,  649. 

s  Nave  V.  Balrd,  12  Ind.  318. 

'  Sample  v.  Frost,  10  Iowa,  266. 

'  Satterlee  v.  Bliss,  36  Cal.  490. 
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time  the  statements  were  made,  was  acting  as  attorney  for 
other  persons,  have  been  deemed  not  privileged.^ 

Counsel  may  be  examined  as  to  the  mere  fact  of  the 
existence  of  the  professional  relation;  but  where  the  ques- 
tion went  further,  and  asked,  not  only  whether  the  witnesses 
were  employed,  but  whether  they  were  employed  by  the 
client  to  conduct  an  ejectment  for  him  as  landlord  of  the 
premises,  the  question  in  this  form  was  held  to  involve  a 
disclosure  of  confidential  communications.  It  sought  a 
disclosure  of  the  title  and  claim  set  up  by  the  client  to  his 
counsel  for  the  purpose  of  conducting  the  cause.  It  was  vir- 
tually seeking  a  disclosure  as  to  the  nature,  extent,  and 
grounds  of  the  client's  title.^  A  communication  should  be 
made  under  cover  of  an  employment  strictly  professional, 
and  should  be  such  as  the  business  to  be  done  required  to 
be  made  ;  it  should  also  be  of  a  confidential  nature,  and  so 
considered  at  the  time,  and  should  be  shown  to  have  been 
made  with  direct  reference  to  the  professional  business. 
When  the  attorney  has  an  interest  in  the  facts  communi- 
cated to  him,  and  when  their  disclosure  becomes  necessary 
to  protect  his  own  personal  rights,  he  must  be  exempted 
from  the  obligation  of  secrecy.^ 

A  fraudulent  grantee  of  real  estate  inquired  of  an  attor- 
ney whether  he  could  give  a  mortgage  on  the  land  so  as  to 
prevent  his  grantor  from  getting  it  back.  The  attorney 
advised  him  not  to  give  a  mortgage;  but,  if  anything,  to 
give  a  deed.  The  attorney,  by  his  directions,  drew  a  deed 
of  the  land  to  a  third  person;  and  at  the  time  of  its  execu- 
tion, and  afterward,  conversations  between  the  parties  to 
the  deed  were  had  in  his  presence,  showing  that  it  was 
given  and  received  in  bad  faith.  The  attorney  was  not 
retained  generally  for  either  of  the  parties  to  the  deed,  and 

'  Wilson  V.  Godlove,  34  Mo.  3.37. 

'-'  Per  Story,  J.— Chirac  v.  Reiniclcer,  11  Wheat.  29t. 

^  Rochester  Bank  v.  Suydam,  5  How.  Pr.  234.  The  principle  just  enun- 
ciated in  this  case  is  probably  sound.  There  are  dicta,  however,  In  the 
opinion  of  Selden,  J.,  in  favor  of  restricting  tlie  rule  to  cases  pending  or 
anticipated,  which  are  not  in  consonance  with  the  weight  of  authority. 
See  ante,  sees.  143-4. 
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had  previously  been  employed  to  draw  writings  for  each  of 
them,  and  had  sometimes  been  consulted  by  the  grantor ; 
but  had  only  once  been  paid  by  him  for  counsel,  and  had 
at  the  time  a  small  professional  account  against  the 
grantor;  but  was  not  paid  for  the  advice  in  regard  to  the 
deed  referred  to,  and  did  not  charge  or  expect  anything  for 
it;  though  nothing  was  said  at  the  time  to  indicate 
whether  the  grantor  expected  to  pay  for  it  or  not.  As  the 
parties  left  the  attorney,  after  one  of  the  conversations,  one 
of  them  told  him  that  he  could  not  say  anything  about  it, 
as  he  was  "  an  attorney  "  or  "  their  attorney."  The  court 
held  that  in  a  suit  by  the  owner  of  the  land  to  set  aside 
the  deed,  that  the  attorney  was  competent  to  testify  to  the 
advice  and  conversations  referred  to,  although  the  parties 
to  the  deed  objected  to  the  disclosure  as  a  breach  of 
confidence.^ 

Where  an  act  is  done  in  pursuance  of  a  bargain  between 
two  parties,  and  in  presence  of  the  attorneys  for  each  of 
them,  the  communication  by  one  party  to  his  attorney,  re- 
lating to  that  act,  is  not  privileged  so  as  to  prevent  the  at- 
torney from  giving  evidence  of  it."  Where,  upon  the  sale 
of  an  estate,  the  same  attorney  was  employed  by  the  vendor 
and  by  the  purchaser,  a  communication  from  the  purchaser 
to  the  attorney,  asking  for  time  to  pay  the  purchase-money, 
is  not  privileged.'  The  rule  does  not  extend  to  facts  of 
which  the  counsel  or  attorneys  thetoselves  obtain  knowledge 
in  the  course  of  a  trial,  and  from  other  sources  than  the  cli- 
ent,^ or  from  third  parties,"  whether  strangers  to  or  the  op- 


'  Dunn  V.  Ainos,  14  Wis.  106.  The  rule  applies  to  the  case  where  two 
persons,  having  hostile  interests,  consult  the  same  attorney  at  the  same 
time,  with  respect  to  the  matters  in  dispute,  and  one  of  such  parties  calls 
upon  the  attorney  to  testify  with  reapeet  to  the  declarations  and  admis- 
sions made  by  the  other  at  the  consultation.  Whether  a  communica- 
tion is  privileged  or  not,  is  a  question  for  the  court.  (Hull?;.  Lyon,  27 
Mo.  570.) 

^  Weeks  v.  Argent,  16  Mees.  &  W.  817;  11  Jur.  525;  16  Law  J.  Ex.  209; 

'  Perry  w.  Smith,  9  Mees.  &  W.  681;  Car.  &  M.  554. 

*  Brown  v.  Poster,  1  Hurl  &  N.  736;  3  Jur.  N.  S.  245;  26  Law  J.  Ex.  249. 

5  Ford  V.  Tennant,  9  Jur.  N.  S.  292;  32  Law  J.  Ch.  465;  11  Week.  R.  324; 
7  L.  T.  N.  S.  732;  32  Beav.  162. 
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ponents  of  the  client,  although  made  to  the  solicitor  while 
acting  in  that  capacity.  A  judge  must  decide  the  prelimi- 
nary question  whether  a  communication  is  privileged  or 
not;  and  this  decision  is  subject  to  review.^ 

An  attorney  may  be  required  to  disclose  by  whom  he  was 
employed,^  and  he  may  disclose  terms  of  compromise  offered 
by  him  to  his  client's  creditors,"  and  he  may  be  examined 
as  to  the  handwriting  of  his  client,  if  a  knowledge  thereof  is 
acquired  without  any  communication  from  him.^  An  at- 
torney who  draws  up  a  will  is  competent  to  testify  as  to  its 
contents  in  order  to  set  it  up  as  a  lost  will,'  and  he  may  be  re- 
quired to  disclose  collateral  facts,  as  that  a  bond  was  lodged 
with  the  client  by  way  of  indemnity,  or  that  he  expressed 
himself  satisfied  with  certain  security."  Where  the  attor- 
ney and  client  both  engage  in  committing  a  wrongful  act, 
the  former  cannot  refuse  to  disclose  the  facts  of  the  trans- 
action on  the  ground  that  his  knowledge  thereof  resulted 
from  the  relation  of  attorney  and  client.'' 

A  communication  made  by  a  client  to  his  attorney  to  ob- 
tain information  as  to  a  matter  of  fact,  and  not  for  the  pur- 
pose of  asking  him  his  legal  advice,  is  not  privileged ;  where, 
therefore,  a  trader,  at  the  suggestion  of  his  attorney,  called 
a  meeting  of  his  creditors,  to  be  held  at  a  given  time  and 
place,  and  on  the  morning  of  that  day  went  to  the  attor- 
ney's office  and  inquired  of  him  whether  he  could  safely 

'  Cleave  v.  Jones,  7  Ex.  421;  21  Law  J.  Ex.  105. 

It  Is  for  the  court  to  determine  whether,  under  the  circumstances,  the 
communication  is  privileged  or  not,  and  in  order  to  do  so,  may  make  the 
preliminary  inquiry.  (Hughes  v.  Boone,  102  N.  C.  137;  and  see  Bacon  v. 
Frisbie,  80  N.  Y.  394;  36  A.m.  Rep.  627,  629.)  But  it  is  held  that  if  an  at- 
torney is  examined  as  a  witness,  and  states  under  oath  that  the  questions 
propouuded  involve  confidential  communications  made  to  him  by  his 
client  in  the  course  of  hia  professional  employment,  he  will  be  excused 
from  answering.    (McOlure  v.  Goodenough,  12  N.  Y.  Supp.  459.) 

==  Martin  v.  Anderson,  21  Ga.  301;  Brown  v.  Payson,  6  N.  H.  443;  Sat- 
terlee  v.  Bliss,  36  Gal.  489;  Gower  v.  Emory,  18  Me.  79;  Mobile,  etc.,  R.  R. 
Co.  V.  Yeates,  67  Ala.  164. 

»  M'Tavish  v.  Dunning,  Anth.  82,  113. 

■■  Johnson  v.  Daverne,  19  Johns.  134;  10  Am.  Dec.  198. 

5  Graham  v.  C  Fallon,  40  Mo.  338. 

°  Heister  v.  Davis,  3  Yeates,  4. 

'  Dudley  v.  Beck,  3  Wis.  274. 
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attend  the  meeting  without  being  arrested  for  debt,  and  tlie 
attorney  having  advised  liini  to  remain  at  the  office  until 
it  was  ascertained  wiiether  tlie  creditors  would  engage  to 
give  him  a  safe  conduct,  the  trader  remained  at  the  office 
accordingly  for  upward  of  two  hours  to  avoid  being  arrested 
by  some  one  of  his  creditors,  until  after  the  attorney  had 
attended  at  and  returned  from  the  meeting,  it  was  held  that 
what  had  passed  between  the  attorney  and  the  trader  was 
admissible  in  evidence,  and  might  be  disclosed  by  the  at- 
torney on  his  being  called  as  a  witness  ifl  a  cause  whei'e  the 
question  was,  whether  the  trader  had  committed  an  act  of 
bankruptcy  on  that  occasion.' 

The  attorney  conducting  a  cause  in  court  may  be  called 
as  a  witness  by  the  opposite  side,  and  asked  who  employs 
him,  in  order  to  show  the  real  party  and  let  in  his  declara- 
tions.^ To  prove  the  identity  of  tlie  defendants  the  clerk 
of  their  solicitor  is  a  competent  witness  to  that  fact,  though 
he  knows  nothing  of  the  defendants  but  from  his  inter- 
course with  them  professionally  in  conducting  a  suit  in 
chancery.'  An  attorney  is  bound  to  disclose,  when  called 
as  a  witness  by  the  adverse  party,  the  contents  of  a  notice 
which  he  received  to  produce  a  paper  in  the  hands  of  his 
client.''  The  court  will  not  permit  an  attorney  to  allege 
that  his  client  told  him  before  an  action  brought  that  he 
intended  to  waive  a  forfeiture  on  which  he  supports  his 
action.  Where  two  parties  in  dispute  have  one  attorney,  a 
communication  by  one  to  him  in  his  common  capacity  may 
be  used  by  the  other.^  A  plaintiff  may  call  the  former 
attorney  of  the  defendant,  to  prove  an  offer  by  him,  on  the 
part  of  his  client,  to  settle  an  account,  and  to  pay  a  sum  of 
money  as  due  to  the  client.''  As  the  rule  extends  only  to 
cases  where  attornej's  act  in  their  professional  capacity, 
they  may  be  examined  like  any  other  witnesses  as  to  facts 

'  Brainwell  v.  Lucas,  4  Dowl.  &  R.  367;  4  Barn.  &  C.  745. 

^  Levy  V.  Pope,  Moody  &  M.  410. 

^  Studdy  V.  Sanders,  H  Dowl.  &  R.  347. 

■*  Spenceley  v.  Schulenberg,  7  East,  357;  3  Smith,  325. 

5  Baugh  V.  Crodocke,  1  Moody  &R.  182;  Cleave  u.  Powell,  1  Ibid.  228. 

^  Turner  v.  Raylton,  2  Esp.  474. 
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and  collateral  matters  with  which  they  became  acquainted 
before  they  were  addressed  in  their  professional  character/ 
or  where  they  have  made  themselves  parties  to  the  trans- 
action, or  which  they  must  have  known  without  being  in- 
trusted with  the  cause?  Thus,  an  attorney  who  prepared 
deeds  which  were  granted  on  an  usurious  consideration  was 
compelled  to  testify  in  order  to  prove  the  usury.' 

An  attorney  may  be  compelled  to  prove  that  his  client 
signed  and  verified  an  answer,  upon  which  the  client  has 
been  indicted  for  perjury.*  So,  a  knowledge  of  a  client's 
handwriting,  obtained  by  his  attorney  from  having  wit- 
nessed his  execution  of  the  bail-bond  in  the  action,  is  not  a 
privileged  communication,  when  the  attorney  is  called  on 
the  part  of  the  plaintiff  to  prove  the  defendant's  hand- 
writing, on  the  trial.^  It  seems  that  a  letter  written  by  an 
attorney  to  his  client,  and  produced  with  the  client's  signa- 
ture indorsed  upon  it,  is  evidence  against  the  client.^ 

A  prisoner  was  indicted  for  forging  a  will.  The  forged 
instrument  had  been  given  bj'  him  to  his  attornej',  ostensi- 
bly for  professional  purposes,  but  in  the  opinion  of  the  judge, 
with  some  very  different  object.  An  objection  that  it  was 
a  privileged  communication  and  could  not  be  read  was 
overruled.' 

A,  being  charged  with  embezzlement,  retains  B,  a 
barrister,  to  defend  him.  In  the  course  of  the  proceedings, 
B  observes  that  an  entry  has  been  made  in  A's  account- 
book,  charging  A  with  the  sum  said  to  have  been  embez- 
zled, which  entry  was  not  in  the  book  at  the  commencement 
of  B's  employment.  This  being  a  fact  observed  by  B,in  tiie 
course  of  his  employment,  showing  that  a  fraud  has  been 

' V. ,  1  Vent.  197;  10  Mod.  40;  4  Durn.  &  E.  759. 

'  Duffin  V.  Smith,  Peake,  108;  6  Esp.  52;  Bull.  N.  P.  284. 

"  Duffin  V.  Smith,  Pealie,  108. 

*  Doe  d.  Jupp  V.  Andrews,  Cowp.  845. 

s  Hiird  V.  Moring,  1  Car.  &P.  372.  An  attorney  is  not  forbidden  to  tes- 
tify to  his  client's  handwriting,  since  a  knowledge  of  that  may  be  gained 
without  a  confidential  communication  from  the  client.  (Holthausen  jj. 
Pondir,  23  Jones  &  S.  73.) 

«  Meyer's  Assignees  w.  Sexton,  2  Stark.  274. 

'  Reg.  V.  Jones,  1  Den.  C.  C.  166;  2  Car.  &  K.  234. 
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committed  since  the  commencement  of  the  proceedings,  is 
not  protected  from  disclosure  in  a  subsequent  action  by  A 
against  the  prosecutor  in  the  original  case  for  malicious 
prosecution.' 

^  151a.  Communications  not  privileged — {Continued). 
— Communications  made  to  an  attorney  in  the  course  of  a 
professional  consultation,  which  have  no  relation  to  the 
subject-matter  of  the  consultation,  are  not  within  the  rule 
of  privilege.' 

To  be  privileged,  a  communication  must  be  made  for  the 
purpose  of  obtaining  professional  advice  or  aid  in  the  mat- 
ter to  which  the  communication  relates.  And  where  an 
attorney-at-law  is  employed  merely  to  search  a  title,  and 
not  with  a  view  of  obtaining  advice,  communications  made 
to  him  are  not  privileged.^ 

The  testimony  of  an  attorney  as  to  his  recollection  of 
payments  made  by  him  for  ah  executor  on  account  of  a 
legacy,  is  not  incompetent  on  the  ground  of  privileged 
communication.^  So,  where,  in  supplementary  proceedings, 
an  attorney  for  the  defendant  is  called  and  testifies  that  he 
had  in  his  possession,  after  the  commencement  of  the 
action,  money,  or  other  property  belonging  to  the  defend- 
ant, he  may  be  required  to  state  what  he  did  with  such 
property  or  effects,  and  cannot  refuse  to  answer  on  the 
ground  that  his  knowledge  of  the  matter  is  privileged.^ 

A  communication  made  to  an  attorney  by  one  party, 
with  the  intent  of  having  it  made  known  to  the  adverse 
party,  is  not  privileged.^  Thus,  the  rule  of  privileged 
communications  does  not  extend  to  and  excuse  an  attorney 


'  Brown  v.  Foster,  1  Hurl.  &  N.  736;  Wharton  on  Evidence,  see.  577, 
note  3. 

•'  State  V.  Mewherter,  46  Iowa,  88;  Snow  v.  Gould,  74  Me.  540;  43  Am. 
Rep.  604. 

'  Stalllngs  V.  HuUum,  (Tex.),  15  S.W.  Rep.  677;  and  see  Thomas  v.  Grif. 
fin,  (Ind.),  27  N.  E.  Rep.  754. 

*  Jackson  v.  Lewis,  29  S.  C.  193. 

^  State  V.  Gleason,  19  Oreg.  159;  Williams  v.  Young,  46  Iowa,  140. 

'  Henderson  v.  Terry,  62  Tex.  281. 
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from  testifying  in  regard  to  an  agreement  for  settlement 
made  by  him  with  the  opposite  party  at  the  request  of  liis 
own  client/  So,  generally,  a  communication  made  by  a 
client  to  his  attorney  for  the  purpose  of  being  made  public, 
as  where  he  informs  his  attorney  of  a  partnership  between 
himself  and  others  to  enable  him  to  sue  on  a  claim  due  the 
firm,  is  not  privileged.^ 

§  152.     Disclosures  allowed  for  protection  of  attorney. 

■ — Although  an  attorney  cannot,  without  the  consent  of  his 
client,  be  compelled,  and  has  no  right,  to  disclose  any  fact 
which  may  have  been  communicated  to  him  by  his  client 
solely  for  the  purpose  of  obtaining  his  professional  assist- 
ance or  advice,  still  this  rule  is  not  to  be  carried  to  the 
extent  of  depriving  the  attorney  of  the  means  of  obtaining 
or  defending  his  own  rights.  In  litigation  between  attor- 
ney and  client,  if  the  disclosure  of  a  privileged  communi- 
cation becomes  necessary  to  the  protection  of  the  attorney's 
own  rights,  he  is  released  from  those  obligations  of  secrecy 
which  the  law  places  upon  him.  He  should  not,  however, 
disclose  more  than  is  necessary  for  his  own  protection.  For 
instance,  if  a  client  makes  a  private  and  confidential  state- 
ment of  facts  by  letter  to  an  attorney  employed  to  conduct 
a  suit,  inducing  him  to  take  a  particular  course  with  the 
suit,  which  proves  eminently  disastrous,  and  he  is  afterward 
prosecuted  by  his  client  for  unskillful  management  of  the 
cause,  it  would  seem  that  he  ought  to  be  able  to  produce 
the  letter  in  his  justification.' 

§  153.  Professional  employment  necessary. — The  true 
principle  in  reference  to  privileged  communications  between 
attorney  and  client  is  that,  where  the  attorney  is  profession- 
ally employed,  any  communication  made  to  him  by  his 

'  Thayer  v.  MoEweu,  4  111.  App.  416. 

'  Waldo  V.  Beckwith,  1  N.  Mex.  182;  and  see  Commonwealth  v.  Bacon, 
135  Mass.  521;  Bartlett  v.  Bunn,  56  Hun.  507;  Waldo  v.  Beckwith,  1  N. 
Mex.  182. 

^  Mitchell  V.  Brnmberger,  2  Nev.  345;  Rochester  Bank  v.  Suydam,  5 
How.  Pr.  254;  Ware  v.  Baird,  12  Ind.  318. 
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client,  with  reference  to  the  object  or  the  subject  of  such 
employment,  is  under  the  seal  of  professional  confidence, 
and  is  entitled  to  protection  as  a  privileged  communication. 
Such  appears  to  be  now  the  settled  rule  of  the  courts  of 
England;  although,  as  we  have  seen,  it  was  at  one  time  at- 
tempted to  confine  the  privileges  to  communications  made 
in  the  prosecution  or  defense  of  a  suit  which  had  been,  or 
was  about  to  be,  commenced.'  But,  to  set  the  privilege  in 
operation,  the  professional  relation  must  exist,  and  some 
kind  of  professional  employment  is  necessary." 

Knowledge  of  the  matter  must  be  acquired  by  reason  of 
the  relation,  not  merely  during  its  existence,  and  knowledge 
acquired  from  a  plaintiff,  during  the  existence  of  the  rela- 
tion of  attorney  and  client  between  the  attorney  and  defend- 
ant, will  not  prevent  the  attorney  from  testifying  against 
the  plaintift.'  So  where  the  attorney  is  consulted  merely  as 
a  friend  and  not  in  a  professional  character,  and  neither  the 
attorney  nor  the  person  consulting  supposes  the  professional 
relation  to  exist  between  them/     So  where  no  legal  advice 

'  Bank  of  Utica  v.  Mersereau,  3  Barb.  Ch.  595;  49  Am.  Dec.  180,  per 
Walworth,  Chancellor;  Cromack  v.  Heathcote,  2  Brod.  &  B.  4;  Greenough 
V.  Gaskell,  1  Mylne  &  K.  98;  Herring  v.  Cloberry,  1  Phill.  91;  Coveney  v. 
Taiinahill,  1  Hill,  33;  37  Am.  Dec.  287;  Parker  v.  Carter,  4  Munf.  273;  6 
Am.  Dee.  513. 

''  Granger  v.  Warrington,  8  111.  299;  Gillard  v.  Bates,  6  Mees.  &  W.  517; 
Rex  V.  Brewer,  6  Car.  &  P.  363;  Hill  v.  Elliott,  5  Ibid.  436;  Farquand  v. 
Knight,  2  Meea.  &  W.  100;  Annesley  v.  Anglesea,  17  How.  St.  Tr.  1221; 
Bramwell  v.  Lucas,  4  Dowl.  &  R.  367;  2  Barn.  &  C.  745;  Bogert  v.  Bogert, 
2  Edw.  Ch.  399;  Rogers  v.  Dare,  1  Wright,  136.  The  relation  of  attorney 
and  client  must  exist,  or  the  communications  must  have  been  made  with 
a  view  to  that  relation.  (Brown  v.  Matthews,  79  Ga.  332;  Skellie  v.  James, 
81  Ga.  419;  Romberg  v.  Hughes,  18  Neb.  579;  Caldwell ■«.  Davis,  10  Colo.  481; 
Randolph  v.  Quidniek  Co.  23  Fed.  Rep.  278;  Tucker  v.  Finch,  66  Wis.  17; 
State  V.  Cotton,  87  Ala.  75;  Hawes  v.  State,  88  Ala.  37.)  If  the  communica- 
tion was  made  to  the  attorney  in  anticipation  of  employing  him,  it  comes 
fully  within  the  letter,  reason,  and  spirit  of  the  law,  protecting  the  confi- 
dential relation  existing  between  attorney  and  client.  (Young  v.  State, 
65  Ga.  525;  Nelson  v.  Beeker,  (Min.)  48  N.  W.  Rep.  962.)  But  an  attorney 
may  of  course  testify  to  communications  made  to  him  by  a  parly  who  is 
not  and  has  not  been  his  client.     (Tucker  v.  Finch,  66  Wis.  17.) 

'  Thompson  v.  Wilson,  29  Ga.  539;  Chappell  v.  Smith,  17  Ga.  68;  Mont- 
gomery V.  Morris,  32  Ga.  173;  McDougald  v.  Lane,  18  Ga.  444. 

'  Goltrai).  Wallcott,  14  111.  89;  Borum  v.  Fonts,  15  Ind.  50;  Hoffman  v. 
Smith,  1  Caines,  157;  Thompson  v.  Kilborue,  28  Vt.  750;  67  Am.  Dec.  742. 
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is  asked  or  given/  So  as  to  a  communication  voluntarily 
made  to  coansel  after  he  has  refused  to  be  employed  by  the 
party  making  it.''' 

A  communication,  then,  is  not  privileged  unless  the  per- 
son to  whom  it  is  made  is  acting  for  the  time  being  in  the 
character  of  legal  adviser  of  the  person  who  makes  it.  The 
communication  must  also  be  made  for  the  purpose  of  ob- 
taining professional  advice  or  aid  in  the  matter  to  which 
the  communication  relates.''  Communications  as  to  facts  of 
a  suit,  made  to  the  attorney  therein  by  one  who  is  a  nomi- 
nal party  but  h,as  no  intei'est  in  the  suit,  are  not  privileged 
from  being  disclosed  in  evidence.^ 

§  154.  Formal  retainer  not  necessary. — While  the  pro- 
fessional relation  must  exist,  and  some  kind  of  professional 
employment  is  necessary,  still  a  formal  retainer  is  not  nec- 
essary to  constitute  a  relation  whose  communications  the 
law  will  treat  as  inviolable.^  It  is  enough  to  enable  the 
protection  of  the  law  to  apply,  that  a  legal  adviser  is  sought 
for  the  purpose  of  confidential  professional  advice,  with  a 
view  either  to  the  prosecution  of  a  claim  or  a  defense 
against  a  claim.° 

'  De  V\rolf  V.  Strader,  26  111.  225;  79  Am.  Dec.  371;  Hatton  v.  Robinson, 
14  Pink.  416;  25  Am.  Dec.  415. 

'^  Setzer  v.  Wilson,  4  Ired.  501. 

»  Chew  V.  The  Bank,  2  Md.  Ch.  231;  Alderman  v.  People,  4  Mich.  414; 
69  Am.  Deo.  321;  Milan  v.  State,  21  Ark.  34fi;  Pierson  v.  Steortz,  1  Morris, 
136;  Rogers  v.  Dare,  Wright,  136;  Beeson  v.  Beeson,  9  Pa.  279;  Brandon 
V.  li^owing,  7  Rich.  459;  Flack's  Admr.  v.  Neill,  26  Tex.  273. 

*  Allen,  Adams  &  Co.  v.  Harrison,  30  Vt.  219;  73  Am.  Dec.  302. 

To  charge  a  oonnsellor  at  law  with  offering  himself  as  a  witness,  in  or- 
der to  divulge  the  secrets  of  his  client,  is  libelous,  and  it  is  not  a  sutHcieiit 
justification  that  he  disclosed  matters  communicated  to  him  by  his  client, 
which  had  no  relation  or  pertinency  to  the  cause  in  which  he  was  en- 
gaged.   (Riggs  V.  Dennistou,  3  Johns.  Caa.  198;  2  Am.  Dec.  145.) 

^  Wharton  on  Evidence,  sec.  578;  Ross  v.  Gibbs,  Law  R.  8  Eq.  522;  Fos- 
ter V.  Hall,  12  Pick.  89;  22  Am.  Dec.  440;  Beltzhoover  v.  Blackstook,  3 
Watts,  20;  27  Am.  Dec.  330. 

6  Ross  V.  Gibbs,  Law  R.  8  Eq.  522;  Wilson  v.  Railroad,  Law  R.  14  Eq. 
477;  Minet  v.  Morgan,  Law  R.  8  Ch.  361;  Sargent  v.  Hampden,  38  Me.  581; 
March  v.  Ludlam,  3  Sand.  Ch.  35.  But  see  Wilson  v.  Rastall,  4  Term 
Rep.  753. 

Communications  by  a  married  woman  to  her  husband's  attorney  are 
privileged.    (Scrantou  v,  Stewart,  52  Ind.  68.) 
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The  protection  has  been  even  held  to  reach  cases  in  which 
a  person  has  been  consulted,  under  the  belief  that  he  was  a 
professional  lawyer,  which  he  really  was  not;^  and  also  to 
cases  where  the  communications  were  made  under  the  erro- 
neous belief  that  the  party  consulted  had  consented  to  act 
as  counsel.'^ 

An  attorney,  however,  has  been  compelled  to  testify  as  to 
non-confidential  statements  made  to  him,  before  retainer, 
by  one  who  afterward  became  his  client.'  An  injunction  of 
secrecy  is  not  necessary  to  protect  the  communications.'' 
The  law  will  presume,  if  necessary,  that  the  injunction  was 
given. 

g  155.    Mode  of  imparting  privileged  information. — 

The  mode  in  which  the  information  is  communicated — 
whether  by  an  oral  statement  of  facts,  or  by  delivering  a 
written  instrument — is  not  important.  The  principle  is  the 
same,  in  whatever  way  the  information  passes.  The  policy 
of  the  law  allows  a  man  to  make  the  best  defense  in  his 
power.  Whatever  may  be  his  delinquency,  he  is  permitted- 
to  confer  freely  with  Ins  counsel,  and  to  place  in  his  hands 
any  paper  touching  the  matter  in  question  without  the 
peril  of  having  his  confidence  betrayed  under  the  forms  of 
law.  The  attorney  may  be  called  to  prove  the  existence  of 
a  paper,  and  that  it  is  in  his  possession  for  the  purpose  of 
enabling  the  other  party  to  give  parol  evidence  of  its  con- 
tents. But  he  cannot  be  compelled  to  produce  or  disclose 
the  contents  of  a  paper  which  has  been  deposited  with  him 
by  his  client.  In  one  case,  Lord  Mansfield  said  that  in- 
stead of  producing  the  paper  and  obeying  a  subpoena  duces 
tecum,  the  attorney  ought,  immediately  upon  receiving  the 
subpoana,  to  have  delivered  the  papers  up  to  his  client.'^ 

'  Galley  v.  Richards,  19  Beav.  401;  People  v.  Barker,  60  Mich.  277;  1  Am. 
St.  Rep.  501.  Contra,  In  re  Bellis,  3  Ben.  386;  Sample  v.  Frost,  10  Iowa, 
2,)6;  Hawes  v.  State,  88  Ala.  37. 

^  Smith  V.  Pell,  2  Curt.  667. 

»  Cutts  V.  Pickering,  1  Vent.  197. 

*  VSrheeler  v.  Hill,  16  Me.  329. 

'  Coveney  v.  Tannahill,  1  Hill,  33;  37  Am.  Deo.  287;  Brandt  v.  Klien,  17 
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§  156.  Effect  of  the  client's  calling  the  attorney  as  a 
witness. — A  party  who  testifies  himself  and  who  calls  as  a 
witness  one  who  has  been  his  legal  counsel,  and  who  is  not 
examined  or  cross-examined  as  to  conversations  with  his 
client,  may  object,  when  the  counsel  is  called  as  a  witness 
by  the  other  party,  to  his  testifying  in  regard  to  such  com- 
munications. So  where  the  attorney  so  called  in  chief  was 
not  then  asked  as  to  his  communications  with  his  client, 
but  he  was  cross-examined  by  the  defendant's  counsel  as  to 
all  matters  of  fact  which  came  to  the  client's  knowledge  be- 
fore the  execution  of  the  deed — and  after  the  evidence  was 
all  in,  the  attornej'  was  recalled  and  asked  by  the  defend- 
ants what  conversations  he  had  as  counsel  with  the  plaintiff 
in  reference  to  making  the  deed  and  giving  the  receipt,  and 
for  what  reason  he  advised  the  delivery  of  the  deed — it  was 
ruled  that  what  passed  between  counsel  and  client  was 
not  admissible,  and  the  evidence  was  excluded,  although  it 
was  contended  that  the  exclusion  of  the  evidence  offered 
was  a  privilege  which  the  client  might  waive,  and  that  it 
was  waived  by  the  client's  becoming  a  witness.  This  alone, 
it  was  held,  did  not  amount  to  a  waiver.' 

§  157.  Cross-examination  of  attorneys. — But  where  a 
party  calls  his  solicitor  as  a  witness  to  the  communication, 
the  other  side  may  cross-examine  on  the  particular  point  as 
to  which  he  was  examined  in  chief,  but  not  as  to  others 
concerning  which  he  did  not  testify.^  An  attorney  may  be 
compelled  on  cross-examination  by  interrogatories  to  pro- 
duce letters  relating  to  the  subject-matter,  if  he  does  not 
state  that  tliey  are  confidential.^ 

The  court  refused  to  restrain  a  discharged  attorney  from 


John.  3.35;  .lackson  v.  McVey,  18  .lohn.  330;  Rex  ?'.  Smith,  1  Phil.  Ev.  142; 
Biiii-d  V.  Aolcerinaii,  5  Esp.  119.  See  Bevaii  v.  Waters,  1  Moody  &  M.  325; 
Eicke  V.  Nokes,  Ibid.  303;  Durkee  v.  Leland,  4  Vt.  612;  W^right  v.  Mayer, 
6  Ves.  2S0;  Hex  v.  Dixon,  3  Burr.  1687. 

'  Montgomery  v.  Pickering,  116  Mass.  227. 

^  Vaillant  v.  Dodermead,  2  Atk.  534;  Crittenden  v.  Strother,  2  Cranch. 
C.  C.  464. 

=  Atkinson  v.  Atkinson,  2  Adams,  469, 
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giving  evidence  before  another  court,  leaving  it  to  the  latter 
to  docide  whether  the  evidence  was  the  subject  of  confiden- 
tial communication,  and  therefore  pi'otected.^  The  attor- 
ney who  desires  to  demur  to  interrogatories  on  the  ground 
that  an  answer  would  divulge  the  secrets  of  his  client,  must 
do  so  in  writing,  and  formally;  a  mere  statement  to  tliat 
effjot,  in  answer  to  the  interrogatory,  seems  not  to  be  suffi- 
cient. Such  a  statement  is,  however,  an  answer  under  oath, 
and  if  false,  an  indictment  for  perjury  might  be  sustained 
on  it.' 

'  "  A  party  who  offers  himself  as  a  witness,  and  under- 
takes to  answer  certain  interrogatories,  cannot,  it  has  been 
ruled,  refuse  to  answer  pertinent  cross-questions  on  the 
ground  that  they  touch  confidential  communications  from 
himself  to  his  counsel.  It  is  otherwise,  however,  when  the 
witness  has  not  waived  his  privilege  by  a  partial  answer 
involving  the  subject-matter  of  his  communications."^ 

At  the  common  law,  the  party  was  neither  competent  nor 
compellable  to  testify ;  hence,  such  communications  were 
effectually  locked  at  the  common  law,  and  could  not  be 
revealed  at  all.  While  a  statute  may  make  parties  both 
competent  and  compellable  to  give  evidence,  it  should  not 
be  construed  to  open  the  door  to  a  full  inquiry  into  privi- 
leged communications.  Counsel  can  set  up  the  privilege 
notwithstanding  the  statute.'' 

§  158.     A  lawyer  making  himself  attesting  witness 

loses  his  privilege — that  is  to  say,  when  the  client  obtains 
the  lawyer's  signature  as  an  attesting  witness  to  an  instru- 
ment executed  by  the  client,  the  lawyer  is  compelled  to 
prove  his  signature,  his  privilege  in  this  respect  as  a  pro- 


'  Beer  v.  Ward,  1  Jacob,  77. 

'^  Morgan  v.  Shaw,  4  Mod.  64. 

^  Wharton  on  Evidence,  sec.  479;  Woburn  v.  Henahaw,  101  Mass.  193; 
3  Am.  Rep.  333,  aflElrniing  Commouwealth  v.  Mullen,  97  Mass.  545;  Mont- 
gomery V.  Pickering,  IIB  Mass.  229. 

*  Barker  v.  Kuhn,  38  Iowa,  395;  Brand  v.  Brand,  39  How.  Pr.  193;  Pul- 
ford's  Appeal,  48  Conn.  247;  Root  v.  Wright,  84  N.  Y.  72;  38  Am.  Rep.  495. 

A.   &   C— 22. 
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fessional  man  yielding  to  his  duties  as  a  witness/  But  the 
surrender  is  limited  to  the  mere  act  of  attestation;  and  an 
attorney  who  has  signed  as  attesting  witness  a  deed  whose 
bona  fides  is  contested,  though  he  may  be  asked  as  to  the 
attestation,  is  still  privileged  as  to  any  information  derived 
by  him  from  his  client  as  to  the  concoction  of  the  instru- 
ment.^ 

§  159.  Effect  of  presence  of  both  parties. — The  state- 
ments of  parties  made  in  the  presence  of  each  other  may  be 
given  in  evidence  by  attorneys,  because  such  statements  are 
not  in  their  nature  confidential,  aad  cannot  be  regarded  as 
privileged.  And  a  communication  made  to  an  attorney  by 
two  persons,  for  whom  he  was  counsel,  in  a  controversy 
with  a  third  person,  has  been  allowed  to  be  testified  to  by 
the  attorney,  in  a  contest  between  those  two  for  whom  he 
was  counsel.'  The  reason  of  the  general  rule  does  not 
apply  to  such  a  case,  because  the  attorney  is  then  under 
equal  obligations  to  both. 

Where  two  contracting  parties  employ  an  attorney  to 
draw  up  their  contract,  and  make  their  communications  to 
him  in  the  presence  of  each  other,  each  thereby  waives,  as 
.against  the  other,  his  right  to  treat  those  communications 

•  Wharton  on  Evidence,  sec.  .592;  Sandford  o.  Kemington,  2  Tes.  189; 
Doe  V.  Andrews,  2  Cowp.  845;  Robson  v.  Kemp,  5  Esp.  53;  Matter  of  Cole- 
man, 111  N.  Y.  220. 

^  Wheatley  v.  V7illiams,  1  Mees.  &  W.  533;  Turquand  v.  Knight,  2  Ibid. 
98.  It  is  said  that  agents,  not  lawyers  employed  to  collect  testimony  in 
preparation  for  a  trial,  are  privileged;  and  so  are  communications  be- 
tween a  party  or  his  legal  adviser  and  witnesses,  and  so  commnnications 
between  the  parties,  with  regard  to  the  preparation  of  evidence,  are  also 
privileged.  (Wharton  on  Evidence,  sec.  593;  Preston  v.  Carr,  1  Tounge  <fc 
.  J.  175;  Goss  V.  Gibbs,  Law  R.  8  Eq.  422;  Hare  on  Disc.  2nd  ed.  1876, 151, 
152;  Curling  v.  Perring,  2  Mylne  &  K.  380;  Story  v.  Lennox,  1  Mylne  & 
V.  535;  Llewellyn  v.  Boddeley,  1  Hare,  527;  Lafone  v.  Company,  4  Kay  & 
J.  34;  Gandee  v.  Stansiield,  4  DeGex  &  J.  1;  Daw  v.  Eley,  2  Hera.  &  M. 
■725;  Phillips  v.  Routh,  Law  R.  7  C.  P.  289;  Wilson  v.  Railroad,  Law  K. 
14  Eq.  477;  Hamilton  v.  Nott,  Law  R.  16  Eq.  112;  Allen  v.  Royden,  43  Law 
J.  C.  P.  206.)  But  there  are  intimations  in  England  that  agents  have  no 
such  privilege.  (Glyn  v.  Caulfield,  3  Macn.  &  G.  463;  Goodall  v.  Little,  1 
Simons,  New  Series,  135;  Raynor  v.  Ritson,  6  Best  <&  Smith,  888;  Colman 
V.  Truman,  3  Hurl.  &  N.  871.) 

"  Rice  V.  Rice,  14  B.  Mon.  417. 
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as  confidential,  and  each  is  entitled,  in  asserting  his  rights 
under  the  contract,  to  a  disclosure  of  its  stipulations  frona 
the  attorney.^ 

The  exception  that  communications  made  in  the  presence 
of  all  the  parties  to  the  controversy  are  not  privileged  in- 
cludes a  case  where  the  communications  were  made  by  the 
plaintiff's  assignor,  in  trust  for  creditors,  in  the  presence  of 
the  defendant,  to  the  attorney  employed  to  draw  the  papers 
between  them.^ 

§  160.  To  whom  the  privilege  extends. — As  a  general 
rule,  the  privilege  from  testifying  to  facts  confidentially 
communicated  to  the  witness  is  confined  to  professional 
men,  when  acting  in  their  professional  capacity,  and  does 
not  extend  to  confidential  communications  made  to  others 
in  the  way  of  business ;  and  the  privilege  does  not  even 
extend  to  all  disclosures  made  by  a  client  to  his  attornej^, 
but  is  limited  to  those  which  are  made  in  professional  busi- 
ness, pending  the  relation  of  counsel  and  client.'  Thus,  if 
one  party  goes  to  another,  who  is  neither  an  attorney  nor 
pretends  to  be  one,  to  ask  him  to  make  a  conveyance  of 
property,  and  that  other  writes  to  a  relation  of  his  who  is 
an  attorney,  and  on  receiving  an  answer  informs  the  party 
that  he  cannot  convey,  this  is  not  a  privileged  coramunica- 
tion.i  So  with  a  person  to  whom  a  party,  supposing  him 
to  be  an  attorney,  makes  confidential  communications  re- 
specting his  cause;  he  is  bound  to  give  evidence  of  them,  if 
called  as  a  witness."  But  it  has  been  held  that  the  agent  of 
an  attorney  cannot  be  examined  as  to  communications 
with  the  client  on  the  subject  of  the  action,  in  order  to 
prove  his  identity.^  The  privilege  of  not  disclosing  com- 
munications between  attorney  and  client  belongs  to  the 

'  Parish  v.  Gates,  29  Ala.  254;  Warde  v.  Warde,  5  Eng.  L.  &  Eq.  217; 
Whiting  V.  Barney,  30  N.  Y.  330;  86  Am.  Dec.  385. 
^  Britton  v.  Lorenz,  45  N.  Y.  51. 
=  Dixon  V.  Parmelee,  2  Vt.  185;  Wilson  v.  Rastall,  4  T.  R.  753. 

*  Pritchard  v.  Roe,  8  Car.  &  P.  99. 

*  Fountain  v.  Young,  6  Bap.  113.    See  Shore  v.  Bedford,  5  Man.  &  Q.  271. 
"  Parkins  v.  Hawkshaw,  2  Stark,  239. 
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client  and  his  representatives,  as  against  third  parties,  but 
does  not  belong  to  the  representatives  iiiter  se.'  A  communi- 
cation made  to  an  unprofessional  person,  merely  employed 
to  assist  another  at  a  trial,  is  not  privileged,  nor  communi- 
cations made  to  a  third  party  generally,  even  though  they 
are  made  to  an  attorney  in  the  presence  of  a  third  party. 
The  third  party  must  testify.^ 

Counsel  consulted  as  to  family  -or  other  arrangements, 
without  reference  to  litigation,  are  placed  under  the  restric- 
tion,* and  cannot  be  compelled  to  testify.  The  attorney 
may  be  required  to  disclose  facts  which  he  learned  from 
other  sources  than  his  client;^  so  the  attorney  is  bound  to 
testify,  like  any  other  witness,  to  statements  made  by  the 
client  to  other  persons,  or  by  other  persons  to  the  client,  or 
to  each  other,  in  his  presence.' 

§  161.  Privilege  includes  clerks,  interpreters,  and 
sometimes  conveyancers. — It  is  laid  down  that  whoever 
actually  represents  a  lawyer  in  conference  or  correspond- 
ence with  the  client,  is  under  the  same  protection  as  the 
lawyer  himself;"  and  the  rule  extends  Ito  an  attorney's 
clerk  acting  on  behalf  of  his  master,  as  well  as  to  the  attor- 
ney himself.^ 

1  Gresley  v.  Mousley,  2  Kay  <fe  J.  288;  2  Jur.  N.  S.  156.  , 

^  Brayton  v.  Chase,  3  Wii5.  45ii. 

'  Rex  V.  Withers,  2  Camp.  578;  Walsingham  v.  Goodricke,  3  Hare,  124; 
Desborough  v.  Rawlins,  3  Mylne  &  C.  515;  Carpniael  v.  Powis,  9  Beav. 
16,  overruling  Williams  v.  Mudie,  1  Car.  &  P.  158,  and  Clark  v.  Clark,  1 
Moody  &  R.  3;  Wadsworth  v.  Hanshaw,  2  Brod.  &  B.  5. 

^  Bogert  V.  Bogert,  2  Edw.  Ch.  399;  Hunter  v.  Watson,  12  Cal.  .S63;  73 
Am.  Dec.  543;  Rogers  u.  Dare,  Wright,  1  Ohio,  136;  Chirac  jj.  Reinicker, 
11  Wheat.  280. 

»  Gallagher  v.  Williamson,  23  Cal.  331;  83  Am.  Dec.  114. 

'  Parker  v.  Hawkshaw,  2  Stark.  239;  l)u  Barre  v.  Livette,  Peake  R.  77; 
Chenton  v.  Frewen,  2  Drew  &  S.  390;  Bunbury  c.  Bunbury,  2  Beav.  173; 
Walker  v.  Wildraan,  6  Madd.  47;  Goodell  v.  Little,  1  Sim.  N.  S.  155;  La- 
fone  V.  Falkland  Islands  Co.,  4  Kay  <fe  J.  34;  Taylor  v.  Forster,  2  Car.  &  P. 
195;  Chant  D.  Brown,  9  Hare,  790;  Mills  v.  Oddy,  6Car.  &  P.  731;  Ross  v. 
Gibbs,  Law  R.  3  Q.  B.  91;  Fanner  v.  R.  R.  Law  R.  7  Q.  B.  767;  Jackson 
V.  French,  3  Wend.  337;  Brand  v.  Brand,  39  How.  Pr.  193;  Sibley  d. Waffle, 
16  N.  Y.  180. 

'  Taylor  v.  Foster,  2  Car.  &  P.  195;  Bowman  v.  Norton,  5  Car.  &  P.  177; 
Mills  V.  Oddy,  6  Ibid.  72S;  Jackson  v.  French,  3  Wend.  337;  20  Am.  Dec. 
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A  lawyer's  executor  has  also  been  considered  privileged,^ 
but  not  an  ordinary  business  agent,  whom  the  client  consults, 
and  who  is  neither  a  lawyer  nor  represents  a  lawyer.  A  law 
student  does  not  come  under  the  category  of  clerks;  and 
should  a  client  consult  a  mere  student  who  is  not  admitted, 
even  though  he  erroneously  thought  the  student  a  practic- 
ing attorney,  the  communications  are  not  privileged.'' 

Interpreters  present  at  conversations  between  foreigners 
and  their  attorneys  for  the  purpose  of  interpreting,  are 
bound  to  the  same  secrecy  as  the  attorneys  themselves,  and 
will  not  be  compelled  or  allowed,  without  the  client's  con- 
sent, to  divulge  the  facts  which  they  thus  learn.^ 

A  scrivener,  appointed  to  raise  money,  has  been  held 
privileged,*  and  so  has  a  conveyancer  employed  to  draw  a 
deed,  especially  if  he  be  an  attorney  at  the  same  time,^  for 
then  he  is  considered  as  acting  in  the  line  of  his  profession, 
and  bound  to  conceal  the  facts  disclosed  by  the  person  who 
employs  him;"  and  the  privilege  extends  to  a  conveyancer 


699.  But  the  clerk, ilike  the  attorney,  may  be  asked  whether  he  has  recehed 
a  particular  paper  from  the  client.  (Eicke  v.  Nokes,  Moody  &  M.  303; 
Goodlight  )>.  Bridge,  —  Lotft,  27.) 

'  Fenwlck  v.  Reed,  1  Mer.  114;  "Wharton  on  Evidence,  sec.  582. 

"  Barnes  v.  Harris,  7  Gush.  576;  54  Am.  Dec.  734;  Fountain  v.  Young,  6 
Esp.  113;  Andrews  v.  Solomon,  1  Peters  C.  C.  3')6;  Holmau  v.  Kimball, 
22  Vt.  555;  Landsberger  v.  Gorham,  5  Cal.  450;  Sibley  v.  Waffle,  16  N.  Y. 
180. 

'  Du  Barre  v.  Livette,  Peake,  77;  Goddard  v.  Gardner,  28  Conn.  172;  Jai;k- 
son  V.  French,  3  Wend.  337;  20  Am.  Dec.  699;  Taylor  v.  Poster,  2  Car.  <fe  P. 
195;  Fountain  v.  Young,  6  Esp.  113;  Parker  v.  Carter,  4  JMunf.  273;  6  Am. 
Dec.  513;  Brayton  v.  Chase,  3  Wis.  274. 

■•  Wharton  on  Evidence,  sec.  581;  Borum  v.  Fonts,  15  Ind.  50;  Turquand 
V.  Knight,  2  Mees.  &  W.  100.  But  see  Coon  v.  Swan,  30  Vt.  6;  De  Wolf  v. 
Strader,  26  111.  225;  79  Am.  Dec.  371. 

'  Linthioum  v.  Remington,  5  Cranch  C.  C.  516;  Parker  v.  Carter,  4  Munf. 
273;  6  Am.  Deo.  513;  Carpmael  v.  Powis,  1  Phillim.  637;  Cromack  v.  Heath- 
cote,  2  Brod.  &  B.  4.  See  Turquand  v.  Knight,  supra.  See  contra,  Hatton 
V.  Robinson,  14  Pick.  416;  25  Am.  Dec.  415;  Randel  v.  Yates,  48  Miss.  685; 
Mathews'  Estate,  1  Phila.  292. 

«  Parker  v.  Carter,  4  Munf.  273;  6  Am.  Dec.  513.  An  attorney  employed 
to  draw  an  assignment  of  a  mortgage  acts  as  an  attorney,  and  not  as  a  no- 
tary merely,  and  he  should  not  be  permitted  as  a  witness,  to  testify 
against  his  client  as  to  disclosures  made  to  him  by  the  latter  in  the  course 
of  such  employment.  (Getzloff  d.  Seliger,  43  Wis.  2t)7.  And  see  Holleu- 
back  V.  Todd,  119  lU.  543.) 
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who  is  consulted  to  draw  deeds,  if  the  communication  be 
made  in  a  professional  capacity,  whether  he  accepts  the  em- 
ployment or  not.'  But  it  has  been  held  that  conveyancers, 
not  being  attorneys,  are  not  privileged/ 

§  161a.  Whom  privilege  includes — (Continued). — The 
law  forbidding  an  attorney  to  disclose  confidential  commu- 
nications, applies  to  a  person  licensed  to  practice  in  causes 
before  a  justice  of  the  peace,  or  the  county  court  of  his 
county.'  And  it  has  also  been  applied  to  a  person  who  had 
for  many  years  followed  the  business  of  practicing  law  be- 
fore justices  of  the  peace,  but  had  not  been  admitted  to  the 
bar.  And  admissions  by  one  accused  of  crime,  made  to 
such  person  while  seeking  his  aid  and  advice,  were  held  to 
be  privileged.*  Moreover,  it  was  held  that  confidential 
communications  made  in  reliance  upon  the  supposed  rela- 
tion of  attorney  and  client,  whether  the  party  assuming,  to 
act  as  such  is  an  attorney  or  not,  are  to  be  protected.^  A 
notary,  who  is  also  an  attorney,  and  who  was  employed  by 
the  grantor  to  draw  a  deed,  may  testify  as  to  the  place  where 
the  acknowledgment  was  taken,  and  does  not  thereby  vio- 

'  Crissler  v.  Garland,  19  Miss.  136;  49  Am.  Dec.  49.  Communications 
made  by  the  purchaser  of  mortgaged  property  to  an  attorney  he  had  em- 
ployed to  draw  the  conveyance,  and  whom  he  wished  to  retain  "  to  keep 
the  mortgage  alive,"  but  who  declined  the  employment  for  that  purpose, 
are  not  privileged.    (Theisen  v.  Dayton  (Iowa),  47  N.  W.  Rep.  891.) 

'2  Estate  of  Mathews,  1  Phila.  292;  Machette  v.  Wanless,  2  Colorado  T. 
169;  Randel  v.  Yates,  48  Miss.  685.  An  attorney,  consulted  as  a  friend 
and  not  as  an  attorney,  may  be  compelled  to  testify.  (Annesley  u.  An- 
glesea,  Macnally,  241;  Hoffman  v.  Smith,  1  Caines,  157.)  An  attorney  em- 
ployed to  draw  up  a  deed  is  competent  to  testify  as  to  the  directions  re- 
ceived by  him  from  the  parties,  and  as  to  the  transaction  between  them 
at  the  time.  Knowledge  thus  acquired  is  not  within  the  class  of  privi- 
leged communications.  (Hebbard  v.  Haughhian,  70  N.  Y.  54;  Dikeman 
V.  Arnold,  78  Mich.  455;  Hanlon  v.  Doherty,  109  Ind.  37;  and  seeRundlew. 
Foster,  3  Tenn.  Ch.  658;  Caldwell  i).  Davis,  10  Colo.  481;  Moffattr.  Hardin, 
22  S.  C.  9;  Todd  v.  Munson,  53  Conn.  579;  Greer  v.  Greer,  12  N.  Y.  Supp.  778.) 
See,  as  to  when  the  testimony  of  an  attorney  employed  to  draw  a  deed 
should  be  excluded  as  privileged.    (Watson  v.  Young,  30  S.  C.  144.) 

'  Scales  V.  Kelley,  70  Tenn.  706. 

"  Benedict  v.  State,  44  Ohio  St.  679. 

*  People  V.  Barker,  60  Mich.  277;  1  Am.  St.  Rep.  501.  But  see  Hawes  v. 
State,  88  Ala.  37. 
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late  the  rule  of  privileged  communications.^  So,  communi- 
cations made  to, a  law  student,  studying  law  in  an  attor- 
ney's office  or  under  his  direction,  are  not  privileged.^  So 
of  communications  made  to  the  confidential  clerk  of  a  law 
firm,  who,  being  asked  by  the  party  if  he  was  a  lawyer,  re- 
plied that  he  was  not,  and  to  whom  the  communications 
were  then  made  without  further  inquiry  or  suggestion.'* 
And  where  a  law  student  was  employed  to  conduct  before 
an  alderman  a  prosecution  for  fornication,  it  was  held  that 
communications  made  to  him  by  the  prosecutrix  in  connec- 
tion therewith  were  not  privileged.*  The  relationship  of 
attorney  and  client  does  not  exist,  either  in  law  or  in  fact, 
between  a  witness  who  may  be  required  to  testify  before  a 
grand  jury,  and  the  prosecuting  attorney  of  the  court,  who 
may  be  present,  officially  or  otherwise,  during  the  exami- 
nation of  such  witness,  and  such  prosecuting  attorney  may 
be  called  upon,  in  a  court  of  justice,  to  disclose  any  of  the 
testimony  of  such  witness  within  his  personal  knowledge.^ 
So,  statements  made  by  a  prosecuting  witness  to  an  attor- 
ney who  was  voluntarily  assisting  the  State's  attorney,  are 
not  within  the  rule  of  privilege  in  a  subsequent  action 
against  such  witness  for  malicious  prosecution.'  And  third 
persons  who  are  neither  the  agents  nor  clerks  of  the  attor- 
ney, and  who  hear  the  communication,  may  nevertheless 
be  compelled  to  testify.' 

§  162.  A  client  also  protected  in  his  communications 
to  counsel. — "The  question,"  says  Wharton,  ''whether  a 
client  can  be  compelled  to  disclose  his  confidential  commu- 
nications to  his  legal  adviser,  draws  peculiar  interest  from 

'  Mutual  Life  Ins.  Co.  v.  Corey,  54  Hun.  493. 

^  Walker  v.  State,  19  Tex.  App.  180. 

=  Hawes  v.  State,  88  Ala.  37. 

^Siihubkagelt).  Dierstein,  131  Pa.  St.  46. 
State  V.  Van  Buskirk,  59  Ind.  384. 
Meysenberg  v.  Engelke,  18  Mo.  App.  346. 

'  PuUbrd's  Appeal,  48  Conn.  2-17;  Weinstein  v.  Eeid,  25  Mo.  App.  41.  The 
doctrine  of  privileged  communications  does  not  apply  to  testimony  of  a 
solicitor  of  patents  who  is  not  an  attorney  at  law.  (Brunger  t>.  Smith, 
Cir.  Ct.  Mass.  49  Fed.  Rep.  124.) 
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the  statutes  enabling  parties  to  be  called  as  witnesses  by 
their  opponents.  It  is  obvious  that  the  guard  against  the 
disclosure  of  such  communications  by  counsel  would  be  a 
mockery  if  the  client  could  be  compelled  to  disclose  that  as 
to  which  counsel's  lips  are  sealed.  It  would  be  absurd  to 
protect  by  solemn  sanctions  professional  communications 
when  the  lawyer  is  examined,  and  to  leave  them  unpro- 
tected at  the  examination  of  the  client."  The  English 
House  of  Lords,  however,  in  a  case  of  comparatively  early 
date,  intimated  that  a  client  might  be  compelled  by  bill  in 
equitjr  to  disclose  any  communications  made  by  him  to  his 
counsel  before  litigation  had  been  invoked;'  but  in  Eng- 
land this  distinction  has  been  deplored,  if  not  repudiated,^ 
and  in  the  United  States  has  never  been  tolerated.  Tlie 
rule  may  then  be  stated  to  be,  that  the  protection  is  also  ex- 
tended to  clients.  A  party  is  not  obliged  as  a  witness  to 
disclose  any  consultation  he  may  have  had  with  his  coun- 
sel in  relation  to  his  business.' 

The  true  view  is,  that  communications  wliich  the  lawyer 
is  precluded  from  disclosing,  the  client  cannot  be  compelled 
to  disclose.^     Where,  however,  a  party  offers  himself  as  a 

'  Wharton  on  Evidence,  sec.  £8.S;  Eadoliffer.  Pnrsnian,  2  Br.  P.  C.  0.514. 

■^  Walsinghain  v.  Goodrieke,  3  Hare,  127;  Meath?;.  Winchesfer,  lO.Blip-h, 
375;  Walker  w.  Wildman,  6  Madd.  97;  Preston  v  Carr,  1  Young*  J.  175; 
Pearse  v.  Pearse,  1  De  Gex  &  S.  24;  Miner  v.  Morgan,  Law  E.  S  Ch.  361; 
In  re  Mapgregor,  Laird.  1  Ad.  &  E.  307. 

^  Hemenway  v.  Smith,  28  Vt.  701.  -The  rule  of  privileged  commnnioa- 
tions  remains  in  force,  notwithstanding  the  statute  allowing  parlies  to 
testify.  (Pnlford's  Appeal,  48  Conn.  247;  Root  v.  Wright,  S4  N.  Y.  T2;  38 
Am.  Rep.  495.) 

"'  Wharton  on  Evidence,  sec.  583;  Thompson  u.  Falk.  1  Drew,  21;  Tent 
V.  Pacey,  4  Rnss.  193;  Combe  v.  London,  1  Russ.  631;  Holmes  v.  Badde- 
ley,  1  Phili.  47fi;  Hemenway  v.  Smith,  28  Vt.  701;  Carnps  v.  Piatt,  15  Abh. 
Pr.  N.  S.  337;  Bigler  v.  Reyher,  43  Ind.  112;  State  v.  White,  19  Kan.  445;  27 
Am.  Rep.  137.  Advice  given  to  the  board  of  assessors  and  the  board  of 
revision,  etc.,  by  the  counsel  to  the  corporation  of  the  city  of  New  York, 
is  privileged,  and  such  boards  cannot  be  required  to  disclose  it.  (People 
V.  Gillon,  18  N.  Y.  Civ.  Proc.  109.)  But  an  admission  by  a  parly  to  an  at- 
torney, relative  to  his  liability  on  a  note  which  he  knew  the  attorney 
held  for  collection,  is  not  privileged,  so  as  to  be  inadmissible  againsthim 
in  an  action  thereon,  by  reason  of  such  party's  having  employed  the 
same  attorney  in  a  matter  entirely  disconnected  therewith,  such  as  the 
collection  of  claims  in  his  own  favor.  (Piano  Mauuf.  Co.  v.  Frawley,  68 
Wis.  575.) 
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witness,  it  seems  that  he  may  be  asked  as  to  his  communi- 
cations to  his  counsel  as  to  that  part  of  the  case  he  under- 
takes to  prove.' 

Communications  made  to  a  prosecuting  attorney,  relative 
to  criminals  or  suspected  persons,  are  privileged,  and  can 
not  be  divulged  without  the  consent  of  the  person  making 
them.  But  if  he  voluntarily  testifies  to  the  actual  conversa- 
tion, the  prosecuting  attorney  may  testify  in  regard  to  it.'' 

§  163.  Privilege  applied  to  documents. — For  the  same 
general  reasons  for  which  an  attorney  is  not  permitted  to 

'  Woburn  v.  Henshaw,  101  Mass.  193;  3  Am.  Eep.  333. 

A  client  having  given  evidence  in  chief  in  his  own  behalf,  cannot,  on 
cross-examination,  be  compelled  to  divulge  statements  made  by  him 
when  consulting  as  a  client  an  attorney  at  law  Communications  made 
in  consultation  by  a  client  to  his  attorney  are  privileged  ^and  protected 
from  inquiry,  when  the  client  is  a  witness,  as  well  as  when  the  attorney 
is  a  witne.ss.  Statements  made  by  a  client  to  his  legal  adviser  are  privi- 
leged, though  no  action  is  at  the  time  pending  or  contemplated,  concern- 
ing the  matter  of  which  such  statements  are  made.  (Bigler  v.  Reyher,  43 
Ind.  112.) 

"  Oliver  v.  Pate,  43  Ind.  132. 

In  Massachusetts,  it  is  said,  that  where  a  party  offers  himself  as  a  wit- 
ness as  to  what  he  said  to  his  counsel,  he  may  be  compelled  to  undergo  a 
cross-examination  upon  the  same  subject.  If  the  client  sees  fit  to  be  a 
witness,  he  makes  him.self  liable  to  full  cross-examination,  like  any 
other  witness.  And  it  is  held  that  this  is  true  even  as  to  defendants  in 
criminal  cases.  (Inhabitants  of  Woburn  v.  Henshaw,  101  Mass.  193;  3 
Am.  Rep.  333;  Commonwealth  v.  Mullen,  97  Mass.  54.5.  See  also  State 
V.  Fall.  43  Minn.  273.)  But  it  was  held  that  where  on  the  trial  of  a  crimi- 
nal information,  the  prisoner  having  testified  on  his  own  behalf,  he  c-an 
not,  on  cross-examination,  be  required  to  disclose  communications  be- 
tween himself  and  counsel,  in  respect  to  which  he  did  not  testify  on  )iis 
direct  examination.  (State  v.  White,  19  Kan.  44.5;  27  Am.  Rep.  137.)  So, 
it  was  held  by  the  Supreme  Court  of  Ohio,  that  where  the  accused  in  a 
criminal  trial  becomes  a  witness  in  his  own  behalf,  he  cannot  be  com- 
pelled, on  cross-examination,  to  disclose  confidential  communications 
between  himself  and  his  attorney,  nor  can  such  disclosures  be  required 
of  the  attorney  without  the  consent  of  the  accused.  (Duttenhoferr.  State, 
34  Ohio  St.  362;  32  Am.  Rep.  362.)  And  in  Texas  the  rule  protecting  con- 
fidential communications  apijlies,  although  the  client  may  have  turned 
State's  evidence  against  his  co-defendant,  and  testified  for  the  prosecu- 
tion. (Sutton  V.  State,  16  Tex.  App.  490,  disapproving  Alderman  v.  People, 
4  Mich.  414.  See,  also,  in  support  of  the  Texas  rule.  State  v.  James,  (S. 
C.)  12  S.  E.  Rep.  657.)  But  if  a  witness  in  his  testimony  discloses  a  part 
of  confidential  communications  material  to  his  side  of  the  cause,  then  the 
other  party  would  have  the  right  to  the  whole  of  the  communications 
made  in  the  same  conversation.    (Young  v.  State,  65  Ga.  525.) 
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disclose  communications,  he  is  not  obliged,  when  intrusted 
by  his  client  with  papers  relating  to  the  subject  of  profes- 
sional confidence,  to  produce  them ;  nor  can  he  be  com- 
pelled, as  a  witness,  to  state  their  contents/  And  a  party, 
wishing  to  avail  himself  in  evidence  of  a  paper  in  the  pos- 
session of  the  attorney  of  his  adversary,  must  give  reasonable 
notice  to  produce  it ;  and  notice  at  the  trial  is  not  sufficient. 
He  cannot  have  the  benefit  of  the  evidence  by  subpoenaing 
the  attorney  to  produce  it,  and  compelling  him  to  testify  if 
the  document  was  delivered  to  him  by  his  client.^  But,  for 
the  purpose  of  letting  in  secondary  evidence,  the  adverse 
attorney  may  be  asked  if  he  has  possession  of  a  certain  doc- 
ument,'^ and  when  it  was  put  into  his  hands ;  but  not  as  to 
its  situation  or  appearance.* 

The  names,  times,  or  dates  contained  in  a  written  instru- 
ment, though  not  known  from  the  communication  of  the 
client,  yet  come  to  the  knowledge  of  the  attorney  from  the 
delivery  of  the  instrument  by  his  client,  are  privileged.' 
An  attorney  cannot  be  compelled  to  produce  a  will  which 
beholds  as  an  attorney  for  a  devisee  claiming  under  it;° 
nor  is  the  attorney  for  a  party  bound  to  state  the  contents 
of  a  document  of  which  he  first  obtained  a  knowledge  by 
having  read  it  at  the  suggestion  of  his  counsel  in  the  course 
of  a  consultation  in  the  cause.^  Where  it  appeared  that  a 
paper  had  been  delivered  to  a  counsel  by  his  client,  with 

'  Bothomleyti.  XJsborne,  PeakeAd.  Cas.  99,  101;  Nulls  v.  Oddy,  6  Car. 
&  P.  728;  Bate  v.  Kinsey,  1  Cromp.  M.  <fe  R.  38;  Marston  v.  Downes,  6  Car. 
&  P.  381;  Walker  v.  Wildman,  6  Madd.  47;  Cook  v.  Hearn,  1  Moody  &  R. 
201;  Jackson  v.  Denison,  4  Wend.  558;  Jackson  v.  Burtis,  14  Johns.  391; 
Robson  V.  Kemp,  5  Esp.  53. 

^  McPherson  v.  Rathbone,  7  Wend.  216;  Dixon  v.  Parmelee,  2  Vt.  185. 
See,  also,  Bonesteel  v.  Lynde,  8  How.  Pr.  226;  Trotter  v.  Latson,  7  Ibid. 
261;  Courtail  v.  Thomas,  9  Barn.  <fc  C.  288;  Araey  v.  Long,  9  East,  473; 
Busk  V.  Lewis,  6  Madd.  29;  Mitchell's  Case,  12  Abb.  Pr.  264. 

'  Coats  V.  Birch,  2  Ad.  &  E.  N.  S.  252;  1  Gale  &  D.  647;  5  London  Jurist, 
1009;  Bevan  v.  Waters,  Moody  &  M.  235. 

■*  Driggs  V.  Rockwell,  11  Wend.  504;  Wheatley  v.  Williams,  1  Mees.  & 
W.  583. 

5  Beard  v.  Ackerman,  5  Esp.  119;  Bate  v.  Kinsey,  6  Moody  &  R.  42. 

•  Carter  v.  Lames,  2  Moody  &  R.  47. 

'  Davies  v.  Water,  9  Mees.  &  W.  608. 
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instructions  not  to  make  use  of  it  in  court,  it  was  held  that 
he  was  not  bound  to  produce  it  in  evidence  in  another 
cause,  in  which  he  was  also  counsel,'  much  less  in  the  pend- 
ing action,  or  testify  to  its  contents.  An  attorney,  having 
been  intrusted  with  certain  papers  by  his  client,  which,  after 
the  termination  of  the  suit,  were  left  with  the  attorney  by 
his  client  for  the  benefit  of  a  party  to  another  cause,  for 
whom  he  was  also  attorney,  he  was  held  not  bound  to  pro- 
duce them  in  evidence/  Neither  the  documents,  nor  con- 
sultations in  reference  to  them,  can  be  called  for.' 

"  When  a  solicitor  has  in  his  possession  a  document  for 
his  client,  he  cannot,  against  the  will  of  his  client,  be  com- 
pelled to  produce  it,  even  by  a  person  who  has  an  equal 
interest  in  it  with  the  client.''  But  a  solicitor  may  be  asked 
whether  he  has  papers  of  his  client  in  court,  and  if  by  his 
answer,  which  is  compulsory,  he  admits  the  fact,  secondary 
evidence  of  their  contents  may  be  given  if  the  originals  are 
not  produced.^  And  although  counsel  can  be  compelled 
to  produce  any  paper  whose  production  would  have  been 
obligatory  on  the  client  so  far  as  to  let  in  secondary  evi- 
dence of  contents,  yet  the  fact  that  the  papers  were  commu- 
nicated to  him  by  his  client  for  his  professional  opinion  is 
a  good  excuse  for  their  non-production.^  This  is  peculiarly 
applicable  to  cases  where  the  lawyer  is  called  upon  by  sub- 
poena to  produce  his  client's  papers,  his  client  being  a 
stranger  to  the  suit.      Were  it  not  so,  no  man's  titles,  so  it 

'  Lynd  v.  Judd,  3  Day,  499;  Dale  v.  Livingston,  4  Wend.  558. 

^  Jackson  v.  Burtls,  14  John.  391. 

3  Pollett  V.  Jefieryes,  1  Eng.  L.  &  B.  172;  Goodall  v.  Little,  3  Ibid.  79.  See 
Warde  v.  Warde,  5  Ibid.  217. 

^  W^harton  on  Evidence,  sec.  585;  Newton  v.  Chaplin,  10  Com.  B.  356; 
Lanig  v.  Barclay,.3  Stark.  K.  42;  Volant  v.  Soyer,  13  Com.  B.  2-31;  Bargad- 
die  Coal  Co.  v.  Wark,  3  Maeq.  S.  C.  608;  Crosby  v.  Berger,  11  Paige,  377; 
42  Am.  Dec.  117. 

°  W^harton  on  Evidence,  sec.  585;  Dwyer  v.  Collins,  7  Ex.  639;  Brandt 
V.  Klain,  17  John.  335;  Phelps  v.  Prew,  3  El.  &  B.  430;  23  Law  J.  Q.  B.  140. 

'  Ramsbotham  v.  Senior,  Law  R.  8  Eq.  575;  Ex  parte  Campbell,  Law  R. 
5  Ch.  Ap.  703;  Rhoades  v.  Selin,  4  Wash.  C.  C.  718;  Durkee  v.  Leland,  4 
Vt.  612;  Dwyer  v.  Collins,  7  Ex.  639;  Bevan  v.  Waters,  1  Mees.  &  W.  235; 
Doe  V.  Harris,  5  Car.  &  P.  592;  Doe  v.  Gilbert,  7  Mees.  &  W.  102;  Doe  v. 
Langdon,  12  Ad.  &  E.  N.  S.  711. 
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is  argued  in  England,  could  be  safe  from  fishing  explora- 
tions for  the  purpose  of  discovering  defects.  In  this  country, 
under  our  registry  system,  the  reason  is  less  applicable,  but 
the  principle  still  obtains."' 

"  If  a  legal  adviser  permits  his  client's  papers  to  pass  out 
of  his  hands  into  those  of  strangers,  or  if  such  papers  are 
in  any  way  extracted  from  his  custody,  they  may  be  put  in 
evidence  by  the  party  by  whom  they  are  held  as  against 
the  client.  So  far  has  this  been  pushed  that  it  has  been 
held  that  if  an  attorney  permits  a  witness  to  see  such  writ- 
ings, such  witness,  not  being  a  clerk  of  the  attorney  or 
legal  adviser  of  the  client,  may  be  called  to  give  secondary 
evidence  of  the  writings,  due  notice  being  first  given  to 
produce  them  on  trial.''  It  is  otherwise  as  to  papers  passing 
into  the  hands  of  the  attorney's  agents  or  representatives, 
the  papers  in  such  hands  being  entitled  to  the  same  protec- 
tion they  enjoyed  when  in  the  hands  of  the  attorney." ' 

An  attorney  or  counsel,  who,  as  such,  has  been  intrusted 
with  papers  or  documents,  is  not  bound  to  produce  them  in 
evidence  on  the  call  either  of  the  opposite  party  or  of  a 
third  person.''  It  has  been  held  that  papers  intrusted  to  an 
attorney  in  professional  confidence  are  not  necessarily  to  be 
deemed  confidential  communications,  and  their  production 
can  be  resisted  onh'  when  a  controversy  exists  or  is  antici- 
pated between  parties  in  relation  to  the  subject  on  which 
communications  were  made  to  the  attorney  on  the  docu- 
ments intrusted  to  him.^  But  this  is  but  another  way  of 
stating  that  the  communications  must  be  restricted  to  pend- 
ing suits,  and  we  have  already  attempted  to  demonstrate 
that  this  is  not  the  correct  rule.° 

As  to  the  production  of  papers,  the  possession  of  the 


'  Wharton  on  Evidence,  sec.  585;  Rex  v.  Hunter,  3  Car.  &  P.  591. 

'  Lloyd  V.  Mostyn,  10  Mees.  &  W.  481.  But  see  Fisher  v.  Henning,  1  Ph. 
Ev.  170. 

'  Wharton  on  Evidence,  sec.  586;  Fenwick  v.  Reed,  1  Mer.  114,  120. 

■■  Kellogg  V.  Kellogg,  6  Barb.  116;  Jackson  v.  Burtis,  14  Johns.  391; 
Durkee  v.  Leland,  4  Vt.  612;  Lynda  v.  Judd,  3  Day,  499. 

'  Peck  V.  Williams,  13  Abb.  68. 

°  See  ante,  sec.  113  et  seg. 
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attorney  is  deemed  the  possession  of  the  client.  When 
papers  are  received  in  a  confidential  and  professional  ca[)ac- 
ity,  their  contents  need  not  be  disclosed.  The  doctrine  has 
been  applied  to  deeds,  bills  of  sale,  and  other  papers.' 
They  need  not  be  produced  even  for  the  inspection  of  a 
grand  jury.^  But  the  paper  must  be  produced  for  the  pur- 
l^oses  of  identification,  and  the  attorney  must  answer  as  to 
the  fact  of  possession,  so  that  secondary  evidence  of  their 
contents  may  be  given.  There  is  a  well-defined  distinction 
between  this  and  disclosing  their  contents.^  The  most  that 
can  be  required  is  to  state  whether  or  not  the  paper  is  in 
existence,  and  when  and  where  the  attorney  last  saw  it.* 

On  a  trial  for  murder,  an  attorney  employed  by  the  pris- 
oner on  the  day  of  the  alleged  murder  to  draw  for  him 
certain  papers — a  lease  and  receipt — cannot  be  compelled 
to  testify  to  the  drawing  of  such  papers  by  him,  or  to  the 
contents  thereof;  nor  as  to  the  state  of  either  of  the  papers, 
when  delivered  to  the  prisoner,  where  such  papers  are  not 
in  any  manner  necessarily  connected  with  the  perpetration 
of  any  crime,  and  they  cannot  of  themselves  in  any  way 
aid  in  the  commission  of  any  fraud  or  crime.^ 

In  an  action  against  the  grantees  in  a  deed,  upon  a  cove- 
nant therein  that  they  would  assume  and  pay  certain  spec- 
ified incumbrances,  as  portions  of  the  purchase-money,  an 
attorney,  who  drew  the  deed,  was  asked  whether  the  deed 
was  read  to  the  grantees  after  it  was  drawn,  and  whether 

■  Lynde  v.  Judd,  3  Day,  499;  Mallory  v.  Benjamin,  9  How.  Pr.  419;  Kel- 
logg V.  Kellogg,  6  Barb.  116;  Jackson  v.  Burtis,  14  Johns.  391.  See,  as  to 
combination  between  attorney  and  client  to  prevent  inspection,  People 
V.  Sheritf,  29  Barb.  622. 

^  Anon.  8  Mass.  370;  Durkee  v.  Leland,  4  Vt.  612.  Where  notes  sug- 
gested to  have  been  forged  were  delivered  to  an  attorney  in  the  common 
course  of  business  by  a  client  suspected  of  committing  the  forgery,  the 
court  refused  to  compel  the  attorney  to  produce  them  for  the  inspection 
of  the  grand  jury.     (State  v.  Squires,  1  Tyler,  147.) 

'  People  V.  Sheriff,  7  Abb.  Pr.  96;  Phelps  v.  Prew,  24  Eng.  Law  and  Eq. 
96;  Dwyer  v.  Collins,  21  L.  T.  N.  S.  225;  Broad  v.  Pitt,  Moody  &  Malkin, 
233;  Eicke  v.  Nokes,  Ibid.  303.    See  Rhoades  v.  Selin,  4  Wash.  C.  C.  715. 

'  Durkee  v.  Leland,  4  Vt.  612;  State  v.  Squires,  1  Tyler,  147;  Anon.  8 
Mass.  370;  Kingston  v.  Gale,  8  Vin.  Abr.  548;  Brandt  v.  Klein,  17  Johns. 
335. 

5  Graham  v.  People,  63  Barb.  468. 
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the  question  was  up  then  as  to  whether  the  grantees  would 
be  personally  liable  on  the  deed.  These  questions  were 
held  not  permissible,  and  the  matters  came  under  the  head 
of  privileged  communications/ 

It  is  the  province  of  the  court  to  judge  whether  the  paper 
is  privileged  or  not,  and  the  witness  is  required  to  submit 
the  document  to  the  inspection  of  the  court,  and  if,  after 
reading  it,  the  judge  differs  from  the  witness,  he  may,  it 
seems,  allow  it  to  be  read ;  and  the  witness  is  in  contempt 
if,  after  proper  notice,  he  does  not  produce  it  for  that  pur- 
pose. It  is  for  the  court  to  determine  whether  the  principle 
of  protection  extends  to  it.^ 

After  a  notice  to  produce. — If,  upon  notice  given  to  the  at- 
torney bf  a  party  to  produce  a  document  in  his  possession, 
he  neglects  so  to  do,  he  should  not  be  called  as  a  witness  to 
prove  its  contents.^  If  an  attorney  for  one  not  a  party  to 
an  action,  having  refused  at  the  trial  to  produce  a  deed  be- 
longing to  his  client,  is  directed  by  the  judge  to  give  parol 
evidence  of  its  contents,  the  parties  to  the  action  have  no 
right  to  object  to  such  evidence  going  to  the  jury,  even 
upon  the  supposition  that  the  judge  acted  erroneously.^ 
Where  a  notice  has  been  given  to  produce  a  deed,  but  which 
notice  cannot  be  proved,  the  attorney  for  the  other  party 
cannot  be  called  upon  to  produce  it,  he  having  admitted  a 
receipt  of  the  notice;'  and  the  attorney  for  the  opposite 
party  cannot  be  asked  whether  he  has  with  him  a  rule  of 
court  relating  to  the  cause,  with  a  view  to  give  secondary 
evidence  of  the  rule,  no  notice  to  produce  or  subpoena  duces 
tecum  having  been  served.^     Where  a  deed  is  in  the  hands 


'  Rogers  v.  Lyon,  64  Barb.  373. 

'  Morgan  v.  Shaw,  4  Madd.  57;  Parkhurst  v.  Lawten,  3  Ibid.  121;  Beer 
■V.  Ward,  Jac.  77;  Commonwealth  o.  Braynard,  1  Thach.  C.  C.  146;  Doe  w. 
Egremont,  2  Moody  &  R.  386;  Copelaud  v.  Watts,  Stark.  95;  Bradshaw  «. 
Bradshaw,  1  Rusa.  &  M.  358;  Walsh  v.  Trevanion,  16  Sim.  578;  Mitchell's 
Case,  12  Abb.  Pr.  261. 

3  Bothomley  v.  ITsborne,  Peake  Ad.  Cas.  101;  Bevan  v.  Waters,  Moody 
&  M.  235;  3  Car.  &  P.  520. 

■*  Marston  v.  Downes,  1  Ad.  &  E.  31;  4  Nev.  &  M.  861;  6  Car.  &  P.  381. 

'  Read  v.  Passer,  1  Esp.  216;  Peake,  231. 

«  Cook  V.  Hern,  1  Moody  &  R.  20. 
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of  an  attorney,  who  holds  it  not  merely  as  attorney  but  as 
a  security  for  money  owing  to  him  from  his  client,  and  the 
attorney,  being  called  on  a  subpoena  duces  tecum,  refuses  to 
produce  the  deed  on  the  ground  of  his  own  lien,  the  party 
calling  for  the  production  of  the  deed  is  entitled  to  give 
secondary  evidence  of  its  contents.^ 

g  164.  Privileged  communications  as  applied  to  deeds, 
etc. — An  attorney  is  not  allowed  to  produce  a  deed  which 
has  been  deposited  with  him  confidentially  in  his  profes- 
sional character,^  and  if  the  deed  has  been  obtained  out  of 
his  hands  for  the  purpose  of  being  produced  in  evidence  by 
another  witness,  it  cannot  be  received,  nor  is  a  copy  of  such 
deed  so  obtained  good  secondary  evidence.^ 

A  solicitor  to  a  third  person  is  bound  to  produce  his  client's 
lease  executed  by  the  defendant,  provided  the  production 
will  not  operate  to  the  prejudice  of  his  client.''  But  if  the 
reading  of  such  a  document  would  operate  to  the  prejudice 
of  a  third  person,  the  court  will  not  expect  it  to  be  read. 
On  an  issue  as  to  the  liability  of  the  defendants  as  partners, 
an  attorney  subpoenaed  to  produce  a  composition  deed,  exe- 
cuted between  them  and  another  firm,  showing  the  partner- 
ship, may  object  to  the  production  of  the  instrument,  on  the 
ground  that  the  disclosure  of  its  contents  may  prejudice  the 
latter  in  dispute  with  others.^ 

'  Gilbert  v.  Ross,  7  Mees.  &  W.  102;  8  Dowl.  Pr.  389;  4  Jur.  321. 

»  Fisher  v.  Hemming,  1  Phil.  Ev.  132. 

'  Fishery.  Hemming,  1  Phil.  Ev.  132.  It  is  not  within  the  power  of  the 
court  to  compel  counsel  of  one  of  the  parties  to  a  suit  to  disclose  on  oath, 
in  spite  of  his  claim  of  privilege,  that  he  has  in  court  one  of  his  client's 
title  papers,  and  to  produce  it  to  be  used  as  evidence  for  the  opposite 
party,  and  a  new  trial  should  be  granted  for  such  an  invasion  of  privilege. 
(Dover  v.  Harrell,  58  Ga.  572.)  Nor  can  the  Commonwealth  compel  an 
attorney  to  produce  in  evidence  against  his  client,  in  a  criminal  prosecu- 
tion, papers  confidentially  delivered  to  him  in  his  professional  capacity. 
(Commonw.  v.  Moyer,  I5Phila.  397;  States.  Douglass,  20  W.  Va.  770.  See 
also  Hicks  v.  Blanchard,  60  Vt.  673.) 

■*  Copeland  v.  W^atts,  1  Stark.  95. 

"  Harris  v.  Hill,  Dowl.  &  R.  N.  P.  C.  17;  3  Stark.  140.  In  an  action  of 
covenant,  the  attorney  of  a  third  person,  who  holds  the  deed  as  such,  is 
not  bound  to  produce  it,  but  the  plaintiff  may  go  into  secondary  evi- 
dence.   (Ditcher  v.  Kendrick,  1  Car.  &  P.  161.)    Though  an  attorney  has 
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If  an  attorney  be  the  attesting  witness  to  a  deed  executed 
bv  tlae  client  he  may  be  compelled  to  prove  its  execution/ 
and  the  court  will  sometimes,  as  where  an  attorney  attests 
a  warrant  of  attorney,  summarily  compel  him  to  make  an 
affidavit  of  the  fact,'^  and  an  attorney  may  genera'ly  be  com- 
pelled to  prove  by  whom  he  is  employed  in  an  action,^  or 
to  identify  his  client ;■*  and  if  the  plaintiff  in  the  action,  to 
state  where  he  lives,  to  state  also  whether  or  not  he  made  a 
particular  offer  or  tender  to  the  opposite  party  in  the  cause,' 
whether  a  particular  document  is  in  his  client's  handwrit- 
ino;,''  or  whether  he  has  not  received  a  notice  from  a  third 
pirty,^  or  without  any  notice  to  produce,  whether  he  received 
a  particular  document  from  the  client.*  The  attorney  may 
also  be  asked  as  to  the  execution  of  a  deed  in  his  presence.' 
An  attorney  subpoenaed  to  produce  a  document  at  a  trial 
may,  in  his  discretion,  refuse  to  produce  it,  on  the  ground 
that  it  has  been  intrusted  to  him  by  a  client.  He  is  neither 
bound  to  produce  it  nor  to  answer  a  question  with  respect 
to  its  nature.^" 

In  ejectment  by  a  rector  to  recover  land  as  a  parcel  of 
tiie  glebe,  a  book  describing  the  lands  subject  to  tithes,  and 
a  map  of  the  glebe,  were  produced  by  an  attorney  and  so- 
licitor, who  had  been  employed  by  J,  the  preceding  rector. 


received  a  deed  from  his  client  for  the  purpose  of  the  cause,  he  may  be 
asked  whether  he  has  it,  in  order  to  let  in  secondary  evidence  of  its  con- 
ten  ts,  In  case  it  i~  not  produced,  as  in  the  case  of  other  instruments.  (Coates 
V.  Birch,  1  Gale  &  D.  647;  5  Jur.  1009;  1  Dowl.  N.  S.  540.) 

'  Avery  v.  Roe,  6  Dowl.  52S;  3  Barb.  Ch.  528;  49  Am.  Deo.  189. 

■■'  Ex  parte  Morrison,  9  Dowl.  94. 

^  Levy  V.  Pope,  1  Moody  &  M.  410;  Brown  v.  Payson,  6  N.  H.  443;  1 
Caines,  258;  11  Wheat,  280. 

■•  Study  V.  Sanders,  2  Dowl.  &  R.  347. 

^  Turner  v.  Raylton,  2  Esp.  474. 

"  Hurd  V.  Morins,  1  Car.  <fe  P.  372;  Aleyer  v.  Sexton,  2  Stark.  274;  T)oev. 
Andrews,  2  Camp.  845;  Johnson  v,  Darvome,  19  Johns.  134;  10  Am.  Dec. 
198. 

'  Spenceley  v.  SchuUenberg,  7  East,  357. 

'  Eicke  V.  Nokes,  1  Moody  &  M.  303;  Jackson  v.  Burtis,  14  Johns.  391; 
3  D,iy,  499;  4  Vt.  612.  See  Hibberd  v.  Knight,  17  Law  J.  Ex.  119;  Marston 
V.  Downes,  6  Car.  <fe  P.  381. 

-'  Sanford  v.  Remington,  2  Ves.  Jr.  189. 

'"  Volant  V.  Soyer,  13  Com.  B.  231;  22  Law  J.  Com.  P.  83. 
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who  was  also  owner  of  the  advowson,  to  collect  the  tithes, 
and  afterward  to  sell  the  advowson.  The  book  was  given 
to  !iim  for  the  former  purpose;  the  map  with  a  view  to  the 
sale.  The  heir  and  the  executors  of  J  authorized  him  to 
produce  them.  The  advowson  was  sold  to  A,  who  had  pre- 
sented the  lessor  of  the  plaintiff.  The  court  held  that  the 
map  was  not  a  privileged  communication ;  and  that  if  it 
was,  the  privilege  had  been  waived.' 

In  an  action  on  a  covenant  in  a  lease  by  assignee  of  the^ 
reversion,  the  plaintiff  put  in  a  conveyance  to  him  of  the 
reversion,  subject  to  mortgage  debts.  The  defendant,  in 
order  to  prove  that  the  legal  estate  was  out  of  the  plaintiff, 
by  reason  of  the  conveyance  of  the  reversion  having  been 
made  subject  to  a  mortgage,  called  the  attorney  of  a  person 
to  whom  the  mortgage  had  been  transferred  to  produce  the 
mortgage  deed,  under  a  subpoena  duces  tecum.  The  attorney 
objected,  and  stated  that  he  had  been  instructed  by  his  cli- 
ent not  to  produce  it.  The  attorney  for  the  original  mort- 
gagee was  then  called  to  give  secondary  evidence  of  its  con- 
tents. He  had  a  draft  of  a  mortgage,  but  did  not  know 
whether  it  was  a  copy  of  the  deed  in  question,  unless  he 
knew  what  that  deed  was.  The  judge  ordered  the  first  wit- 
ness to  produce  the  deed,  and  to  allow  the  second  witness 
to  look  at  the  indorsement,  upon  which  he  identified  it  as 
the  deed  of  which  the  draft  was  a  copy,  and  gave  secondary 
evidence  of  its  contents.  It  was  held  that  the  privilege  of 
the  client  was  not  violated  by  requiring  the  attorney  to 
show  the  indorsement  on  the  deed,  for  the  purpose  of  en- 
abling the  witness  to  identify  it." 

It  is  said  there  can  be  no  doubt  of  the  rule  that  a  mort- 
gagee or  purchaser  is  not  bound  to  produce  his  title-deeds, 
and  may  resist  the  production  of  all  deeds  which  are  muni- 
ments of  title;  but  it  is  said  that  this  rule  does  not  extend 
to  the  mortgage  deed  itself,  as  to  which  different  considera- 
tions prevail.  Also,  that  a  solicitor  employed  by  both  mort- 

'  Marriott  v.  Hertford,  (Marquis)  13  Jur.  632;  19  Law  J.  Q.  B.  526. 
■^  Piielps  V.  Prew,  3  El.  &  B.  430;  2  Car.  Law  Rep.  1422;  18  Jur.  240;  23 
Law  J.  Q.  B.  140. 

A.  &  C— 23. 
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'.gagor  and  mortgagee,  and  who  ultimately  becomes  trans- 
feree of  the  rights  previously  acquired  by  tlie  mortgagee, 
cannot  set  up  a  professional  privilege  as  if  he  had  acted  con- 
fidentially for  one  only  of  the  parties,  nor  resist  the  produc- 
tion of  the  deeds  as  if  he  were  in  the  position  merely  of  a 
third  party;  and  a  mortgagee  is  bound  to  produce  the  mort- 
gage deed  for  the  inspection  of  the  mortgagor.  It  is  the 
mortgage  deed  which  conveys  the  property  by  way  of 
pledge,  and  which  contains  the  proviso  for  redemption,  by 
virtue  of  which  the  mortgagor  is  entitled  to  redeem  the 
property.  The  mortgage  deed,  therefore,  is  as  much  the 
evidence  of  the  mortgagor's  title  to  redeem,  as  it  is  of  the 
mortgagee's  estate.' 

A  vendor  had  a  draft  of  a  conveyance  made  by  his  own 
attorney,  from  which  the  deeds  were  afterward  prepared. 
The  attorney  was  paid  for  this  business  by  the  vendor  and 
purchaser  in  moieties,  by  agreement,  but  the  latter  employed 
an  attorney  on  his  own  part  to  look  over  the  draft.  It  re- 
mained afterward  with  the  vendor's  attornej'.  It  was  held 
that  such  draft  was  confidentially  deposited  with  the  latter, 
by  the  purchaser  as  well  as  the  vendor,  and  could  not  be 
produced  on  a  trial  against  the  interests  of  the  purchaser's 
devisees,  though  with  the  consent  of  the  vendor  and  his 
attorney.^ 

But  where,  by  an  order  of  the  court  of  chancer}^,  made  in 
a  suit  depending  between  a  lessee  and  lessor,  the  lease  was 
.  deposited  in  the  hands  of  the  lessor's  attorney,  the  lessee 
!  being  at  liberty  to  inspect  the  same,  upon  ejectment  brought 
■  by  the  lessee  against  the  tenant  in  possession,  it  was  held 
that  the  attorney  of  the  lessor  was  bound  to  produce  the 
lease,  it  not  being  part  of  the  lessor's  title.' 

'  Patch  V.  Ward,  1  Law  K.  Eq.  436.  But  It  is  also  held  that  in  an  action 
against  a  mortgagor,  the  attorney  of  the  mortgagee,  who  has  the  mort- 
gage deed,  cannot  be  compelled  to  produce  it,  if  he  objects  to  do  so,  nor 
can  he  be  compelled  to  give  evidence  of  its  contents;  but  he  may  be  asked 
for  what  purpose  the  money  was  raised,  and  secondary  evidence  may  be 
given  of  the  contents  of  the  mortgage  deed.  (Marston  v.  Downes,  4  Nev. 
&  M.  861;  1  Ad.  <fe  E.  31;  6  Car.  &  P.  381.) 

■'  Doe  d.  Strode  v.  Seaton,  2  Ad.  &  B.  171;  4  Nev.  <fc  M.  81. 

=  Courlail  v.  Thomas,  9  Barn.  &  C.  288;  4  Man.  &  R.  218.    Where  a  deed 
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§  165.  Testamentary  communications. — The  privilege 
does  not  apply  when  the  question  arises  as  to  the  intention 
of  a  deceased  person  in  respect  to  the  disposition  of  his 
estate.  It  is  simply  meant  to  protect  the  living  in  their 
business  relations.  Where  the  rights  and  interests  of  clients 
and  those  claiming  under  them  come  in  conflict  with  tiie 
rights  and  interests  of  third  persons,  there  can  be  no  diffi- 
culty in  applying  the  rule.  But  there  is  a  difficulty  where 
cases  of  testamentary  disposition  arise.  The  disclosure  in 
such  cases  can  affect  no  right  or  interest  of  the  client.  The 
apprehension  of  it  can  present  no  impediment  to  the  full 
statement  of  his  case  to  his  solicitor,  and  the  disclosures, 
when  made,  can  e;xpose  the  court  to  no  greater  difficulty 
than  presents  itself  in  cases  where  the  views  and  intentions 
of  persons  or  of  the  objects  for  which  the  disposition  is 
made,  are  unknown.  In  the  cases  of  testamentary  disposi- 
tions, the  very  foundation  of  the  rule  seems  to  be  wanting, 
and  in  the  absence,  therefore,  of  any  illegal  purpose  being 
entertained  by  the  testator,  there  does  not  appear  to  be  any 
ground  for  applying  it.' 

As  to  disclosures  of  the  communications  made  by  testa- 
tors, in  Russell  v.  Jackson,  15  Jur.  1,  117,  the  contest  was 
between  the  heirs-at-law  and  a  devisee.  The  heirs  claimed 
that  the  devise  was  upon  a  trust  unexpressed,  because 
illegal.  The  question  was,  whether  the  solicitor  by  whom 
the  will  was  drawn  should  be  allowed  to  testify  what  was 
said  by  the  testator  contemporaneously  upon  the  subject. 
The  devisee  claimed  the  benefit  of  the  rule.  The  Vice 
Chancellor  said  :  "  When  we  pass  from  cases  of  conflict  be- 
tween the  rights  of  a  client  and  parties  claiming  under 
him — and  those  of  third  persons — ^to  cases  of  a  testamentary 
disposition  of  a  client,  do  the  same  reasons  apply?    The 

is  in  the  hands  of  an  attorney,  who  holds  it  not  merely  as  attorney,  but 
as  a  security  for  money  owing  to  him  from  his  client,  and  the  attorney, 
being  called  on  a  subpcBna  duces  tecum,  refuses  to  produce  the  deed  on 
the  ground  of  his  own  lien,  the  party  calling  for  the  production  of  the 
deed  is  entitled  to  give  secondary  evidence  of  its  contents.  (Doe  d.  Gil- 
bert V.  Ross,  7  Mees.  &  W.  102;  8  D.  P.  C.  389;  4  Jur.  321.) 
'  Russell  V.  Jackson,  9  Hare,  387;  Wharton  on  Evidence,  sec.  591. 
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disclosure  in  such  oases  can  affect  no  right  or  interest  of 
the  client,  and  the  apprehension  of  it  can  present  no  im- 
pediment to  a  full  statement  to  the  solicitor,  unless  he  were 
contemplating  an  illegal  disposition — a  case  to  which  I 
shall  presently  refer;  and  the  disclosure  when  made  would 
expose  the  court  to  no  greater  difficulty  than  it  has  in  all 
cases,  when  the  views  and  intentions  of  parties,  or  the  ob- 
jects for  which  the  disposition  is  made,  are  unknown.  In 
the  case,  then,  of  a  testamentary  disposition,  the  very  foun- 
dations on  which  the  rule  proceeds  seem  to  be  wanting,  and 
in  the  absence  of  any  illegal  purpose  entertained  by  the 
testator,  there  does  not  seem  to  be  any  ground  for  applying 
the  rule  in  such  a  case.  Can  it  be  said,  then,  that  the  com- 
munication is  protected,  because  it  may  lead  to  the  exposure 
of  an  illegal  purpose?  I  think  not;  and  that  evidence, 
otherwise  admissible,  cannot  be  rejected  upon  such  grounds. 
Another  view  of  the  case  is,  that  the  protection  which  the 
rule  gives  is  the  protection  of  the  client ;  and  it  cannot  be 
said  to  be  for  the  protection  of  the  client  that  evidence 
should  be  rejected,  the  effect  of  which  would  be  to  prove  a 
trust  created  by  him,  and  to  destroy  a  claim  to  take  bene- 
ficially by  the  parties  accepting  the  trust." ' 

On  a  question  of  marriage  and  legitimacy,  an  attorney, 
who  drew  a  will  for  the  alleged  husband,  deceased,  in  which 
the  children  of  the  connection  set  up  as  wedlock  are  de- 
scribed as  the  "  natural  children  "  of  the  testator,  may,  witli- 
out  violating  professional  confidence,  testify  what  was  said 
by  the  testator  about  the  character  of  the  children  and  his 
relations  to  their  mother,  in  interviews  between  the  testator 
and  himself  preceding  and  connected  with  the  preparation 
of  the  will.''  A  waiver  under  such  circumstances  has  been 
presumed  as  much  a  waiver  as  if  the  client  had  expressly 
enjoined  it  upon  the  attorney  to  give  this  testimony  when- 
ever the  truth  of  his  testamentar}'  declaration  should  be 
challenged  by  any  of  those  to  whom  it  related. 

'  Russell  V.  Jackson,  15  Jur.  1, 117;  Blackburn  v.  Crawfords,  3  Wall.  176. 
'  Blackburn  v.  Crawfords,  3  Wall.  175.    See  Russell  v.  Jackson,  15  Jur. 
1-117. 
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A  communication  made  by  a  client  to  an  attorney,  in  the 
office  of  tlie  latter,  in  the  presence  of  a  son  of  the  testator 
who  lived  in  his  family,  but  who  had  no  connection  with 
the  professional  business  of  his  father,  was  held  not  privi- 
leged in  relation  to  the  son.'  Where  a  will  was  brought  to 
an  attorney  by  the  wife  of  a  legatee  named  in  it,  for  the 
purpose  of  inducing  the  attorney  to  raise  money  on  it,  the 
attorney  who  had  taken  a  copy  of  the  will  was  deemed  a 
good  witness  in  support  of  a  prosecution  against  the  party 
for  forging  the  will.^ 

A  witness  (the  solicitor  who  drew  the  will  propounded) 
having  in  his  deposition  referred  to  certain  entries  in  his 
books  with  reference  to  the  drawing  of  the  will,  and  hav- 
ing, as  required  by  an  interrogatory,  given  copies  of  those 
entries  and  allowed  the  examiner  to  collate  them  with  the 
originals,  a  motion  to  compel  the  witness  to  produce  the 
books  themselves  was  rejected.^ 

In  case  of  a  motion  that  certain  writings  should  be  pro- 
duced which  were  referred  to  by  a  witness  in  his  deposition, 
such  witness  being  the  solicitor  of  the  party  in  the  cause 
opposing  a  codicil,  the  motion  was  resisted  on  the  ground 
of  privilege.  It  was  held,  first,  that  information  collected 
by  the  solicitor  from  a  subscribed  witness  to  the  codicil  is 
not  privileged.  It  seems  it  would  be  otherwise  if  collected 
by  the  client  and  communicated  to  the  solicitor.  Secondly, 
that  letters  written  to  the  principal  solicitor  by  another  so- 
licitor, also  employed  by  the  client  to  collect  evidence  in 
the  matter,  and  with  directions  to  communicate  it  to  the 
principal  solicitor,  are  privileged.  Third,  that  letters  writ- 
ten by  the  testator  to  his  solicitor,  with  regard  to  a  bond 
executed  by  the  testator  in  favor  of  the  party  propounding 
the  codicil,  are  not  privileged  communications  as  between 
the  solicitor  and  the  executor  opposing  the  codicil,  by  whom 
he  was  also  employed  as  his  solicitor  in  this  matter.* 

'  Goddard  v.  Gardner,  28  Conn.  172. 
2  Key  V.  Farley,  2  Car.  &  K.  313. 
^  Goodrich  v.  Jones,  2  Cui-t.  671. 
■*  Mackenzie  v.  Yeo,  2  Curt.  866. 
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An  attorney  who  draws  up  a  will,  is  present  at  the  time 
of  its  execution,  sees  the  will  after  the  death  of  the  testator 
in  the  possession  of  the  testator's  family,  reads  it,  and  rec- 
ollects its  principal  provisions,  is  a  competent  witness  to 
prove  these  facts,  and  his  evidence  is  not  privileged.' 

§  165a._ Testamentary  communications — {Continued). — 
Statements  made  by  a  testator  to  counsel  while  consulting 
him  with  regard  to  the  preparation  of  the  will  are  held  to  be 
confidential,  both  before  and  after  the  client's  death.^  But 
the  attorney  may  testify  with  respect  thereto,  in  proceed- 
ings for  the  probate  of  the  will,  when  called  as  a  witness  by 
the  personal  representative  of  the  deceased  testator,  to 
whom  alone  the  privilege  of  objecting  survives.'  And 
where  the  probate  of  a  will  is  contested  on  the  ground  of 
fraud,  forgery,  or  mistake,  instructions  for  the  making  of 
the  will,  received  by  an  attorney,  are  not  privileged  com- 
munications.* So,  where  the  attorney  who  drew  a  will  was 
requested  by  the  testator  to  subscribe  it  as  a  witness,  this 
was  held  to  be  a  waiver  of  the  privilege,  for  the  reason  that 
by  the  very  nature  of  the  communication  made  by  the  tes- 
tator, he  had  made  it  the  duty  of  the  attorney  to  disclose  the 
commujiication  made  to  him  on  the  probate  of  the  will.^ 
And  it  is  held  that  if  an  attorney  who  drew  a  will,  or  coun- 
seled the  testator  with  regard  to  it,  suffers  himself  to  be 
retained  to  oppose  its  probate,  he  is  not  privileged  from 
testifying  as  a  witness  at  the  instance  of  the  proponents.* 

§  166.  Privilege  as  applied  to  fraudulent  transac- 
tions.— The  fact  that  an  attorney  was  employed  by  his  cli- 
ents to  assist  them  in  a  transaction  which,  from  what  was 
said  in  his  presence,  he  must  have  known  to  be  a  fraud 

'  Graham  v.  O' Fallon,  4  Mo.  338. 
'  Estate  of  Bennett,  13  Phila.  331. 

'  Whelpley  v.  Loder,  1  Deinarcst,  3fi8;  Matter  of  Austin,  42  Hun.  516. 
■*  Sheridan  v.  Houghton,  16  Hun.  628;  Matter  of  Chapman,  27  Hun.  57.3. 
Compare  Pearsall  v.  Elmer,  5  Redf.  181. 
5  Matter  of  Coleman,  111  N.  Y.  220. 
«  Sheridan  u.  Houghton,  6  Abb.  N.  C.234;  16  Hun.  628. 
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upon  their  creditors,  will  not  deprive  their  communications 
of  the  seal  of  professional  confidence,  however  contrary  it 
may  appear  to  good  morals.  The  law  seems  to  be  so  set- 
tled, as  where  an  attorney,  who  had  drawn  an  agreement 
between  a  sheriflE  and  his  under-sheriff,  was  called  to  prove 
that  such  agreement  was  corrupt  and  illegal.  But  the  pro- 
fessional privilege  was  extended  to  the  case.'  And  so  where 
an  attorney  had  been  applied  to  for  the  purpose  of  drawing 
a  fraudulent  assignment,  which  he  declined  doing,  and  the 
assignment  was  subsequentlj'  drawn  by  some  other  person. 
The  attorney  first  applied  to  was  offered  as  a  witness  to 
prove  the  fraud.  But  the  court  rejected  the  evidence,  upon 
the  ground  that  the  communications  were  privileged.^ 

So  where  the  client  consulted  an  attorney  as  to  the  best 
manner  of  evading  the  demands  of  his  creditors,  and  the 
attorney  recommended  a  fraudulent  mortgage,  which  he 
prepared  accordingly,  the  attorney  being  examined  as  a 
witness  to  prove  those  facts,  the  master  of  the  rolls  sup- 
pressed the  deposition  as  being  a  breach  of  professional  con- 
fidence.^ Bnt  the  privilege  has  never  been  held  to  cover  a 
communication  made  to  an  attorney  to  obtain  professional 
advice  or  assistance  as  to  the  intended  commission  of  a  fel- 
ony or  other  crime  which  is  malum  in  se.  ' 

§  167.  As  applied  to  admissions. — An  admission  obvi- 
ously addressed  to  an  attorney  in  order  to  elicit  a  legal 
opinion  from  him  touching  the  rights  of  the  parties,  as  be- 
tween themselves,  is  not  competent  evidence  against  them, 
and  is  privileged;  and  the  fact  that  the  admission  was 
made  to  the  attorney  of  the  plaintiff,  and  not  of  these  par- 

'  Anon.  Skin.  404;  Holt.  76;  1  Ld.  Raym.  733. 

^  Cromack  v.  Heathcote,  4  J.  B.  Moore,  387.  In  North  Carolina  by- 
statute  (Code,  sec.  1349),  communications  made  to  counsel  in  cases  of 
fraud,  where  the  State  is  concerned,  are  not  privileged.  (Hughes  v. 
Boone,  102  N.  C.  137.) 

'  Hyde  V.  M •,  1  Molloy,  4S0n.  To  the  same  effect,  see  Doe  v.  Har- 
ris, 5  Car.  &  P.  592;  Poster  v.  Hall,  12  Pick.  89;  22  Am.  Dec.  400;  Clay  v. 
Williams,  2  Munf.  105;  5  Am.  Dec.  453;  Bank  v.  Mersereau,  3  Barb.  Ch. 
597;  49  Am.  Dec.  189. 

<  Ibid.;  Dudley  v.  Beck.  3  Wis.  274;  Hughes  v.  Boone,  102  N.  C.  137. 
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ties,  makes  no  difference,  because  if  the  attorney  of  their  ad- 
versary would  consent  to  act  as  their  attorney,  and  advise 
them,  the  rule  should  still  apply,  whether  the  attorney  was 
paid  for  his  advice  or  not.' 

A  foreigner,  unacquainted  with  the  English  language, 
being  about  to  sue  for  a  debt,  engaged  another  to  act  as 
agent  and  interpreter  in  stating  the  case  to  attorneys,  in 
order  to  employ  them  to  bring  the  suit.  Suit  having  been 
brought,  and  the  agent  and  interpreter  sworn  to  an  admis- 
sion made  to  him  by  the  defendant  of  his  indebtedness  to 
plaintiff,  it  was  offered  to  prove  by  the  attorneys  that  the 
interpreter,  in  his  statement  of  the  case  to  them,  had  said 
that  he  never  heard  such  admission.  The  attorneys  having 
declined  to  answer,  the  evidence  was  held  privileged.^ 

§  168.  As  to  acts  done. — The  privilege  does  not  extend 
to  every  fact  which  the  attorney  may  learn  in  the  course  of 
his  employment.  There  is  a  difference  between  communica- 
tions made  by  the  client  and  acts  done  by  him  in  the  presence 
of  the  attorne}'.  It  is  the  privilege  of  one  who  is  charged 
with  a  wrong,  either  public  or  private,  to  speak  unre- 
servedly with  his  counsel  in  preparing  for  his  defense;  but 
he  should  not  be  allowed  to  stop  the  mouth  of  one  who  was 
present  when  the  wrong  was  done,  upon  the  allegation  that 
he  was  retained  as  counsel  to  see  or  aid  in  the  transaction. 
"Where  the  original  ground  of  communication  is  malum  in 
S2,  as  if  the  attorney  be  consulted  on  an  intention  to  commit 
a  forgery  or  perjury,  this  is  not  included  within  the  com- 
pass of  professional  confidence.  But  if  the  offense,  as 
forgery,  for  example,  committed  without  his  being  privy, 
comes  to  his  knowledge,  in  the  course  of  confidential  trans- 
actions with  his  client  in  the  way  of  business,  he  cannot  be 
compelled  to  assist  in  proving  it.^  There  appears  no  reason 
for  excluding  the  attorney  when  he  has  witnessed  a  trans- 

'  Bowers  v.  Briggs,  20  Tnd.  139;  Borum  v.  Pouts,  15  Ind.  50. 

■2  Maas  V.  Bloeh,  7  Ind.  202. 

'  Coveney  v.  Tannahill,  1  Hill,  36;  37  Am.  Dec.  237;  Clay  v.  Williams,  2 
Munf.  105;  5  Am.  Dec.  453;  Parker  v.  Carter,  i  Ibid.  273;  6  Am.  Dec.  513; 
Kex  V.  Haydn,  2  Fox  &  S.  379. 
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action  in  the  way  of  business  between  his  client  and  a  third 
person,  as  the  adjustment  of  an  account,  the  execution  of  a 
deed,  the  payment  of  a  sum  of  money,  the  giving  up  of  se- 
curities, or  the  like.  It  is  not  necessary  that  a  man  should 
have  an  attorney  to  witness  his  dealings  with  third  persons; 
and  if  one  is  called  in,  he  may,  like  any  other  person  who 
was  present,  be  sworn  to  prove  what  was  done;  as,  for  in- 
stance, whether  he  was  present  when  an  account  stated  was 
signed,  when  and  where  it  was  signed,  and  who  else  was 
present;  but  not  as  to  whether,  when  the  attorney  first  saw 
the  account  stated,  the  evidence  of  a  settlement  was  indorsed 
on  it.^  It  makes  no  difiference  that  the  attorney  was  present 
in  consequence  of  his  engagement  as  counsel.  If  a  docu- 
ment is  executed  or  altered  in  the  presence  of  counsel,  he  is 
not  privileged  from  testifying  as  to  the  fact.^ 

So  the  attorney  may  be  called  against  his  client  to  prove 
a  deed  to  which  he  is  a  subscribing  witness,  to  testify  con- 
cerning a  warrant  of  attorney  which  he  had  subscribed  as 
a  witness,  Lord  Ellenborough  remarking,  in  one  case,  that 
the  attorney  was  bound  to  disclose  all  that  passed  at  the 
time  respecting  the  execution  of  the  instrument,  but  not 
what  took  place  in  the  concoction  and  preparation  of  the 
deed,  or  at  any  other  time,  and  not  connected  with  the  exe- 
cution of  it,  upon  which  matters  he  has  a  right  to  be  silent.^ 
So  an  attorney  has  been  required  to  prove  his  client's  hand- 
writing, although  his  knowledge  of  it  was  acquired  solely 
from  seeing  him  sign  the  bail-bond  ;  and  where  the  attor- 
ney had  acquired  a  knowledge  of  his  client's  handwriting 
after  the  retainer,  but  without  any  confidential  communica- 
tion, it  was  held  that  he  was  bound  to  testify.^ 


'  Coveney  v.  Tannahill,  1  Hill,  36;  37  Am.  Dec.  287;  Say  and  Seal's  Case, 
10  Mod.  40;  Rex  v.  Watkinson,  2  Strange,  1122;  Doe  v.  Andrews,  Cowp. 
845;  Greenough  v.  Gaskell,  1  Mylne  &  K.  98;  Studdy  v.  Sanders,  2  Dowl. 
<fe  R.  347. 

=  Patten  v.  Moore,  29  N.  H.  Ifi3;  Crosby  v.  Burger,  11  Paige,  378;  42  Am. 
Dec.  17;  Bank  v.  Mersereau,  3  Barb.  Ch.  528;  49  Am.  Dec.  189. 

•>  Robson  V.  Kemp,  5  Esp.  52;  4  Esp.  235;  Doe  v.  Andrews,  Cowp.  845. 

■*  Hurd  V.  Moring,  1  Car.  &P.  372;  .Johnson  v.  Daverne,  19  John.  134;  10 
Am.  Dec.  198;  Sanford  v.  Remington,  2  Ves.  Jr.  189. 
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An  attorney's  clerk  may  be  called  to  prove  that  he  re- 
ceived a  particular  paper  from  the  client.'  And  the  attor- 
ney may  be  required  to  make  discovery  of  a  deed  intrusted 
to  him  by  his  client,  by  answering  whether  there  was  such 
a  deed,  where  it  is,  to  whom  delivered,  when  he  last  saw  it, 
and  in  whose  custody,  but  not  to  produce  the  deed  or  dis- 
cover its  contents.^ 

Where  anything  is  communicated  to  an  attorne}'^  by  his 
client,  for  the  purpose  of  defense,  he  ought  not  to  divulge 
it;  but  where  he  himself  is,  as  it  were,  a  party  to  the  orig- 
inal transaction,  that  does  not  come  to  his  knowledge  in  the 
character  of  an  attorney,  and  he  may  be  examined  regard- 
ing it.' 

§  169.  Actual  observation. — An  attorney  cannot  be 
compelled  to  testify  as  to  whether  a  promissory  note  was 
indorsed  when  placed  in  his  hands  for  collection.  And 
notwithstanding  the  doctrines  enunciated  in  the  cases  cited 
in  the  preceding  section,  there  are  cases  not  in  harmony 
with  them,  and  holding  that  the  privilege  extends  not  only 
to  what  the  attorney  hears,  but  what  he  sees  from  his  situ- 
ation as  attorney.  Nor  can  an  attorney  be  compelled  to 
prove  the  destruction  of  a  written  instrument  in  his  pres- 
ence, and  while  he  was  acting  as  attorney.  One  sense  is 
privileged  as  well  as  another.  He  cannot  be  said  to  be 
privileged  as  to  what  he  hears  but  not  to  what  he  sees, 
where  the  knowledge  acquired  as  to  both  has  been  from  his 
situation  as  an  attorney.  So  an  attornej^  cannot  be  com- 
pelled to  state  whether  an  instrument,  when  shown  to  him 
by  his  client,  was  stamped  or  not.  If  the  knowledge  comes 
to  the  attorney  through  his  professional  relation  to  his 
client,  it  is  not  important  whether  it  is  by  what  the  attor- 
ney sees  or  what  he  hears.''  Such  is  the  doctrine  in  Illi- 
nois. 

'  Eicke  V.  Nokes,  1  Moody  &  M.  303. 
^  Coveney  v.  Taiinahill,  1  Hill,  33;  37  Am.  Dec.  287. 

'  Coveney  v.  Tannahill,  1  Hill,  33;  37  Am.   Dec.  287;  Duffin  v.  Smith, 
Peakes,  108.    See  Baker  v.  Arnold,  1  Caines,  25S. 
^  Dietriok  v.  Mitchell,  43  111.  40;  92  Am.  Deo.  99;  Brown  v.  Payson,  6  N. 
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§  170.     Communications  in  view  of  breaking  the  law. 

— The  privilege  does  not  extend  to  parties  seelcing  for  in- 
formation or  advice  as  to  the  best  mode  of  infringing  the 
law;  communications  of  an  intended  offense  must  be  dis- 
closed.^ For  this  reason  the  protection  does  not  extend  to 
communications,  for  instance,  made  to  a  lawyer  for  the  pur- 
pose of  raising  money  on  forged  securities.  When  the  law- 
yer connives  at  an  illegal  purpose,  he  cannot  claim  any 
privilege.  If  he  be  a  party  to  a  fraud,  no  privilege  attaches 
to  the  communications.  Conniving  at  a  fraud  is  no  part  of 
his  duty  as  an  attorney  or  solicitor.  A  lawyer,  however, 
cannot  be  compelled  to  answer  as  to  whether  his  advice  to 
his  client  did  not  involve  an  illegal  purpose." 

"  There  is  no  confidence  as  to  the  disclosure  of  iniquity. 
One  party  cannot  make  another  the  confidant  of  a  crime  or 
a  fraud,  and  be  entitled  to  close  up  that  person's  lips  upon 
any  secret  which  the  communicant  may  have  the  audacity 
to  disclose  relating  to  any  fraudulent  intention.  Such 
confidences  cannot  exist.'     But  a  mere  charge  is  insulfi- 

Tf.  443;  Robson  v.  Kemp,  5  Esp.  52;  Wheatby  v.  William.s,  1  Mees.  &  W. 
541.    See  Baker  v.  Arnold,  1  Gaines,  257;  Heister  v.  Davis,  3  Yeates,  4. 

'  Wharton  on  Evidence,  sec.  590;  Rex  v.  Avery,  8  Car.  &  P.  596;  Rex  v. 
Farley,  2  Car.  &  K.  313;  S.  C.  1  Den.  C.  C.  197;  Rex  v.  Brewer,  6  Car.  &  P. 
3ri3;  PoUett  v.  Jeflferyes,  1  Sim.  N.  S.  17;  Cliarlton  v.  Goombes,  4  Giff.  372; 
People  V.  Blakeley,  4  Park.  C.  R.  176;  Bank  v.  Mersereau,  3  Barb.  Ch. 
.598;  49  Am.  Dec.  589;  People  v.  Sheriff,  29  Barb.  622;  Graham  v.  People, 
6.3  Barb.  4a3;  State  v.  McChesney,  16  Mo.  App.  259;  25  Mo.  App.  41,  48; 
Hushes  V.  Boone,  102  N.  C.  137;  Reg.  v.  Cox,  Law  R.  14  Q.  B.  Div.  153;  15 
Cox  Crim.  Cas.  611;  36  Eng.  Rep.  633.  Such  communications  are  said  to 
be  in  the  nature  of  a  conspiracy,  and  are  not  privileged  from  disclosure. 
(People  V.  Van  Alstine,  57  Mich.  69.)  Moreover,  the  rule  is  not  affected 
by  the  fact  that  the  attorney  Vi^as  wholly  without  blame.  (Stephen,  J. 
in  Queen  v.  Cox,  Law  Rep.  14  Q.  B.  Div.  153;  5  Am.  Crim.  Rep.  140;  ap- 
proved Orman  v.  State,  22  Tex.  App.  604;  58  Am.  Rep.  662;  explained  and 
distinguished  in  Alexander  v.  United  States,  11  Sup.  Ct.  Rep.  350.) 

An  attorney  may  testify  to  any  communication  made  to  him  to  obtain 
professional  advice  or  assistance,  as  to  the  commission  of  a  felony,  or 
other  crime  which  Is  malum  in  se.  Thus,  a  communication  made  to  an 
attorney  at  law,  by  a  person  seeking  professional  advice  or  assistance,  to 
enable  him  to  forge  a  contract,  is  not  privileged.  (People  v.  Blakeley,  4 
Park.  Cr.  C.  176.) 

^  Russell  V.  Jackson,  9  Hare,  392;  Doe  v.  Harris,  5  Car.  &  P.  594. 

■*  Giirteside  v.  Outram,  26  Law  J.  Ch.  113,  114;  Annesley  v.  Atiglesea,  17 
How.  St.  Tr.  1139;  Mornington  v.  Mornington,  2  Johns.  &  H.  697,  703; 
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cient,  and  the  court  will  look  at  the  circumstances  of  each 


g  171.  Collateral  matters. — An  attorney  is  not  privi- 
leged from  giving  evidence  of  collateral  facts.  He  may 
therefore  be  obliged  to  prove  that  his  client  swore  to  and 
signed  an  answer,  upon  which  the  latter  is  indicted  for  per- 
jury.'' But  knowledge  which  an  attorney  obtains  in  the 
course  of  his  emploj^ment  as  such,  of  the  state  of  a  deed,  as 
whether  when  shown  to  him  by  his  client  it  was  stamped 
or  not,  is  privileged.'  Knowledge  of  a  client's  handwriting, 
obtained  b}'  the  attornej'  from  having  witnessed  his  execu- 
tion of  the  bail-bond  in  the  action,  is  not  a  confidential 
knowledge  so  as  to  privilege  the  attorney  from  answering, 
when  called,  on  the  part  of  the  plaintiff,  to  prove  the  de- 
fendant's handwriting  on  the  trial.* 

A  communication  made  by  a  client  to  his  attorney,  to 
obtain  information  as  to  a  matter  of  fact,  and  not  for  the 
purpose  of  asking  him  his  legal  advice,  is  not  privileged  f 
and  the  attorney  conducting  a  cause  in  court  miLy  be 
called  as  a  witness  by  the  opposite  side,  and  asked  who 
employs  him,  in  order  to  show  the  real  party,  and  to  let  in 


Gore  V.  Bowser,  5  De  Gex  &  S.  30;  Goodman  v.  Holroyd,  15  Com.  B.  If.  S. 
SiO;  Blight  v.  Goodliffe,  18  Com.  B.  N.  S.  757;  Bank  v.  Rich,  32  Law  J.  Q. 
B.  300,  306;  R.  v.  Jones,  1  Den.  C.  C.  166;  Rex  v.  Parley,  1  Den.  C.  C.  197. 

'  Crisp  V.  Platel,  8  Beav.  62;  Charlton  v.  Coombes,  4  Gitf.  372;  Bassford 
V.  Blakesley,  6  Beav.  131;  Doe  v.  Harris,  5  Car.  &  P.  594;  Levy  i'.  Pope, 
Moody  &  M.  410;  Reynell  v.  Sprye,  10  Beav.  51;  Follett  v.  Jefferyes,  1 
Sim.  N.  S.  1;  Hare  on  Disco  very,  2ud  ed.  163;  People?).  Blakeley,  4  Parker 
C'r.  C.  176;  Wharton  on  Evidence,  sec.  590,  note.  Where  one  charged  with 
the  larceny  of  property  on  which  he  held  a  chattel  mortgage,  claims  to 
have  taken  it  under  the  mortgage,  it  is  not  competent  for  the  prosecution 
to  prove  by  an  attorney  what  advice  he  gave  the  defendant  respecting  his 
right  to  so  take  the  property.  (People  v.  Hillhouse,  80  Mich.  580.  And 
see  Riley  v.  Conner,  79  Mich.  497,  504.) 

'  Jupp  V.  Andrews,  Cowp.  845;  Reeves  v.  Burton,  6  Mart.  (La.)  N.  S.  283; 
Shellard  v.  Harris,  5  Car.  &  P.  592;  Walker  v.  Wildman,  6  Madd.  47. 

"  Wheatley  v.  Williams,  2  Gale  &  D.  140;  1  Mees.  &.  W.  533. 

'  Hurd  V.  Moring,  1  Car.  &  P.  372;  Bevans  v.  Waters,  Moody  &  M.  235; 
Johnson  v.  Daverne,  19  John.  134;  10  Am.  Dec.  198;  Ooates  v.  Birch,  2  Q. 
B.  252. 

*  Bramwell  v.  Lucas,  4  Dovvl.  &  R.  367;  2  Barn.  &  C.  745. 
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his  declarations.'  And  an  attorney  is  bound  to  disclose, 
when  called  as  a  witness  by  the  adverse  party,  the  contents 
of  a  notice  which  he  has  received  to  produce  a  paper  in  the 
hands  of  his  client.^  What  a  mortgagor  in  treaty  to  raise 
money  says  to  the  attorney  of  the  mortgagee,  is  not  privi- 
leged.'* An  attorney  is  not  bound,  however,  to  give  evidence 
of  a  statement  made  by  himself  to  the  adverse  party,  by  the 
direction  of  his  client.''  The  privilege  does  not  extend  to 
information  derived  from  other  persons  or  sources,  although 
obtained  while  acting  as  attorney.^ 

An  attorney  must  disclose  acts  done  in  his  presence  by 
the  client,  as  the  execution  of  a  deed,  etc.,  but  not  a  private 
confidential  communication  to  him  as  to  the  reason  for 
making  it."  But  knowledge  which  an  attorney  obtains  in 
the  course  of  his  retainer  as  such,  of  the  state  of  a  deed, 
as  whether,  when  shown  to  him  by  his  client,  it  was 
stamped  or  not,  is  privileged.'  An  attorney  receiving  a 
document  from  his  client,  is  not  privileged  from  answering 
a  question  put  for  the  purpose  of  letting  in  secondary 
evidence,  whether  the  document  is  in  his  possession,"  or  in 
Court.' 

Testimony  may  be  compelled  as  to  facts  derived  from 
other  sources  than  the  relation  of  attorney  and  client."  An 
attorney  may  be  asked  whether  the  relation  of  attorney  and 
client  subsisted  between  him  and  a  party,  if  he  is  not  asked 
to  detail  what  occurred."     He  may  be  asked  to  supply  the 


'  Levy  V.  Pope,  Moody  &  M.  410. 

'  Spencely  v.  Schulenberg,  7  East,  357;  3  Smith,  325. 

'  Marston  v.  Downes,4  Nev.  &  M.  861;  3  Car.  &P.  381;  1  Ad.  &E.  31. 

■*  Ripon  V.  Davies,  2  Nev.  &  M.  310. 

*  Crosby  v.  Berger.ll  Paige,  377;  42  Am.  Dec.  117. 

'  Sandford  v.  Remington,  2  Ves.  Jr.  189;  Jupp  v.  Andrews,  Covrp.  846; 
Robson  0.  Kemp,  4  Esp,  235;   De  Voy's  Lessee  v.  Bvirke,  2  Fox  &  S.  191. 

'  Wheatley  D.  Williams,  2  Gale,  140;  Brandts.  Klein,  17  Johns.  335. 

»  Coates  V.  Birch,  1  Gale  &  D.  647;  2  Ad.  &  E.  N.  S.  252;  1  Dowl.  N.  S. 
540:  Be  vans  v.  Waters,  Moody  &  M.  235. 

''  Dwyer  v.  Collins,  12  Eng.  L.  &  Eq.  537;  Coveney  v.  Tannahill,  1  Hill, 
33;  37  Am.  Dec.  287. 

"•  Chillicothe  Co.  v.  Jameson,  48  111.  281;  Sawyer  v.  Brickmore,  3  Mylne 
&  K.  572. 

"  Leindecker  v.  Waldron,  52  111.  283. 
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predicate  for  secondary  evidence  of  a  deed,  whether  he  or 
the  client  has  the  deed.^  An  attornej'  may  be  asked  whether 
his  client  signed  a  bail-bond,^  whether  a  note  put  in  his 
hands  for  collection  was  indorsed  or  not/  and  whether  he 
has  a  paper  in  court  relating  to  the  cause,  in  order  that  a 
notice  to  produce  it  immediately  may  be  a  sufficient  and 
reasonable  notice/  If  there  be  any  question  about  an 
erasure  in  a  deed  or  will,  the  attorne}'^  may  be  asked 
whether  he  had  ever  seen  the  instrument  in  any  other 
state.*  But  this  doctrine  must  be  limited  to  a  case  where 
the  attorney  has  his  knowledge  independently  of  any 
communication  from  the  client;  it  does  not  mean  that 
where  the  attorney,  coming  to  the  client  for  a  confidential 
purpose,  obtains  some  other  collateral  information,  which 
he  would  not  otherwise  have  possessed,  he  can  be  com- 
pelled to  disclose  it.°  If  an  attorney  were  present  when  his 
client  was  swoi-n  to  an  answer,  he  might  be  a  witness  on  an 
indictment  for  perjurj',  to  prove  the  fact  of  taking  the  oath, 
it  not  being  a  fact  peculiarly  within  his  knowledge  as  an 
attorney,  and  not  communicated  to  him  in  secrecy.'  The 
attorney  may  be  compelled  to  testify  as  to  the  identity  of 
parties,  though,  except  from  his  intercourse  with  them  pro- 
fessionally, he  would  know  nothing  of  them.' 

Communications  hy  an  attorney  to  the  opposite  party  or 
to  strangers,  and  communication  between  a  plaintiff  and 
defendant  in  the  presence  of  an  attorney,  do  not  fall  within 
the  principle  or  terms  of  the  rule  which  protects  private 
communications  between  parties  and  their  professional  ad- 
visers."    So  communications  from  the  opposite  party  to  the 

'  Zabel  V.  Schroder,  35  Tex.  308. 

^  Hurd  V.  Moring,  1  Car.  &  P.  545. 

^  Baker  v.  Arnold,  1  Caines,  258. 

■•  Rhodes'  Lessee  v.  Selin,  4  Wash.  C.  C.  715. 

5  Cutts  V.  Pickering,  1  Vent.  197. 

"  Wheatley  v.  Williams,  1  Mees.  &  W.  451. 

'  Jupp?;.  Andrews,  Cowp.  846.  See  Duffin  v.  Smith,  Peake,  108;  1  Mylne 
&  K.  109. 

'  Studdy  V.  Sanders,  3  Dowl.  &  R.  347;  Beckwith  v.  Benner,  6  Car.  <fc  P. 
681;  Hurd  v.  Moring,  1  Car.  &  P.  372;  Eicke  v.  Nokes,  Moody  &  M.  303; 
Rex  V.  Watkinson,  2  Strange,  1122. 

'  Griffith  V.  Davis,  5  B.  (fe  A.  503;  questioning  Gainsford  v.  Grammar,  2 
Camp.-9;  Ripon  v.  Davis,  2  N.  &  M.  210;  Turner  v.  Rallton,  2  Esp.  274. 
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attorney  or  to  the  client,  in  his  presence,  are  not  within  the 
rule.'  The  attorr.ey  of  the  parties,  for  instance,  may  be 
examined  as  to  the  contents  of  a  written  notice,  which  had 
been  received  by  him  from  the  adverse  attorney,  requiring 
him  to  produce  papers.''^  Communications  that  pass  between 
the  attorneys  of  opposite  parties  are  not  privileged.'  Terms 
of  compromise  offered  by  an  attorney  to  his  client's  creditors 
were  not  to  be  considered  confidential  when  he  had  already 
published  them.*  Communications  made  by  a  client  to  his 
attorney,  not  for  the  purpose  of  asjiing  his  legal  advice,  but 
to  obtain  information  concerning  a  matter  of  fact,  are  not 
privileged.  The  character  and  office  of  an  attorney  are  not 
then  called  into  action.^ 

g  172.  As  applied  to  third  parties. — The  protection 
thrown  around  privileged  communications  extends  to 
the  professional  advisers  of  strangers  to  the  suit^ — as,  for 
instance,  to  disclosures  in  regard  to  the  contents  of  title- 
deeds  of  strangers  when  the  deeds  are  confidentially  depos- 
ited. The  court,  it  seems,  will  inspect  the  documents  and 
pronounce  upon  their  admissibilitj-  according  as  their  pro- 
duction may  appear  to  be  prejudicial  or  not  to  the  client.' 
The  privilege,  as  applied  to  strangers,  is  co-extensive  with 

'  Desborough  v.  Kawlins,  3  Mylne  <fe  C.  515. 
^  Spenoeley  v.  Schulenberg,  7  East,  357. 
'  Gore  V.  Harris,  8  Eng.  L.  &  Eq.  147. 

*  M'Tavish  v.  Denning,  Anth.  113;  Yordan  v.  Hess,  13  Johns.  492. 

*  Bramwell  v.  Lucas,  2  Barn.  &  C.  744.  See  Desborough  v.  Kawlins,  3 
Mylne  &  C.  515.  A  communication  made  by  a  client  to  his  counsel  in  the 
presence  of  third  parties,  whether  they  are  strangers  or  not  to  the  subject 
matter  of  the  communication,  may  be  testified  toby  the  counsel.  (Mat- 
ter of  McCarthy,  55  Hun.  7;  Walker  v.  State,  19  Tex.  App.  17ti;  Perkins  v. 
Guy,  55  Miss.  153;  30  Am.  Rep.  510;  Mobile,  etc.,  K.  R.  ,Co.  v.  Yeates,  67 
Ala.  164.)  But  a  conversation  heard  by  an  attorney  between  his  client 
and  another  relating  to  the  business  in  which  the  attorney  is  engaged  for 
his  client,  is  held  to  be  privileged.  (Root  v.  Wright,  84  N.  Y.  72;  38  Am. 
Rep.  495.) 

'  Kex  V.  Withers,  2  Camp.  578;  Sloman  v.  Borne,  2  Esp.  696;  Bowman 
V.  Norton,  5  Car.  &  P.  177;  Merle  v.  Moore,  Ryan  &  M.  390;  2  Car.  &  P. 
275.  See  Higgs  v.  Taylor,  1  Car.  &  K.  85;  Chant  v.  Brown,  12  Eng.  L.  &. 
E.  299. 

'  Copeland  v.  Watts,  1  Stark.  95;  Hawkins  v.  Howard,  Ryan  &  M.  64. 
But  see  Volant  v.  Soyer,  16  Eng.  L.  &  E.  426. 
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tliatofthe  client,  no  greater  and  no  less.'  Where,  by  an 
order  of  the  court  of  chancery,  made  in  a  suit  depending 
between  a  lessor  and  a  lessee,  a  lease  was  deposited  in  the 
hands  of  the  lessor's  attorney,  and  the  lessee  was  at  liberty 
to  inspect  the  same,  it  was  held,  in  an  action  of  ejectment 
brought  by  the  lessee  against  the  tenant  in  possession,  that 
the  attorney  of  the  lessor  was  bound  to  produce  the  lease, 
as  it  was  not  part  of  the  lessor's  title.'^  The  attorney  of  a 
stranger  to  the  cause  cannot  be  compelled  to  produce  a  case 
with  the  opinion  of  counsel,  which  he  holds  confidentially 
for  his  client.'' 

§  173.  Disclosing  address  of  client. — When  the  resi- 
dence of  plaintiff  is  not  known  to  defendant,  and  it  is  nec- 
essary for  his  protection  that  it  should  be  disclosed,  his 
attorney  may  be  compelled  to  disclose  it,  and  to  give  the 
plaintiff's  occupation.''  Proceedings  may  be  stayed  until 
the  plaintiff  can  be  found.^  If  a  defendant  plead  non- 
joinder of  other  persons  liable  with  him,  he  may  be  com- 
pelled to  give  their  residences.^  But  the  court  will  not 
make  an  order  upon  a  solicitor  compelling  him  to  disclose 
the  address  of  his  client,  (a  defendant)  who  has  absconded, 
and  whom  plaintiff  seeks  to  serve  with  a  siLbpcena  duces  tecum, 
to  compel  his  appearance  at  the  hearing  with  documents 
material  to  the  plaintiff's  case.'  An  attorney  who  prepares 
a  bill  in  equity  signed  and  sworn  to  by  his  client,  and  filed 
in  court,  may  testify  where  his  client  was  described  in  said 


'  Conrtail  v.  Thomas,  9  Barn.  &  C.  288;  Ditcher  v.  Kenrick,  1  Car.  <fe  P. 
161;  Rex  v.  Boddington,  8  Uowl.  &  R.  72ii;  Harris  v.  Hill,  3  Str.  140. 

■^  Courtail  o.  Thomas,  9  Barn.  &  C.  288.  See  Egremont  v.  Langdon,  18 
Law  J.  N.  S.  Q.  B.  17. 

•'  In  re  Woodley,  1  Moody  &  R.  390. 

''  Jolinson  V.  Bixby,  5  Barn.  &  Aid.  540;  1  Dowl.  &  R.  174.  Ninety-nine 
Plaintiffs  v.  Vanderbilt,  1  Abb.  Pr.  R.  193;  Worten  v.  Smith,  6  J.  B. 
Moore,  110;  McRoeman  v.  Patriclt,  4  How.  (Miss.)  533;  West  v.  Houston, 
3  Slar.  (N.  J.)  15;  Evans  v.  Jones,  Cas.  t.  Hardw.  179;  Gynn  v.  Kirby,  1 
Slrange,  402.    But  see  Brac-eby  v.  Dalton,  2  Strange,  705. 

'"  Short  V.  King,  2  Strange,  081. 

'  Taylor  v.  Harris,  4  Barn.  &  Aid.  93. 

'  Heath  v.  Crealock,  Law  R.  15  Eq.  257;  S.  C.  5  Moak's  Eng.  R.  836. 
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bill  as'residing,  aad  such  statement  involves  no  violation 
of  professional  confidence.' 

§  174.    Privilege  not  lost  by  termination  of  relation.— 

"  To  permit  professional  confidence  to  be  invaded  when  pro- 
fessional relations  terminated  would  put  the  client  at  the 
counsel's  mercy,  for  professional  relations  might  be  termi- 
nated in  order  that  professional  communications  might  be 
disclosed.  The  client,  indeed,  may  remove  the  prohibition 
by  consent  that  his  counsel  should  be  examined,^  which 
consent  cannot  be  implied  by  the  client  merely  calling  the 
lawyer  as  a  witness,  without  examining  him  as  to  such 
communications.'  If  he  do  not,  dissolution  of  their  con- 
nection, no  matter  how  it  may  occur,  works  no  change  in 
regard  to  the .  inviolability  of  their  intercourse."  *  The 
privilege  applies  as  much  to  communications  made  before 
as  to  those  made  during  litigation.* 

Even  an  assignee  in  bankruptcy  is  not  empowered  to  con- 
sent that  the  professional  communications  of  his  assignor 
should  be  disclosed."  An  attorney  will  be  prevented  from 
testifying  as  to  secrets  confided  to  him,  even  after  his  name 
is  stricken  from  the  roll  of  attorneys.' 

The  rule,  therefore,  is  perpetual  in  its  operation.  It  ex- 
tends to  prohibiting  the  attorney  from  disclosing  the  privi- 
leged communications,  not  merely  during  the  continuance 
of  his  relation  to  his  client,  but  forever  after — subject  to  the 
consent  or  waiver  by  the  client.'  But  if  the  attorney  should 

'  Alden  v.  Goddard,  73  Me.  345. 

*  Whartou  on  Evidence,  sec.  580;  Merle  v.  Moore,  Ryan  &  M.  390. 

'  Vaillant  v.  Doderman,  2  Atk.  524;  Bate  v.  Kinsey,  1  Cromp.  M.  &  R.  38. 

*  Wilson  0.  Rastall,  4  T,  R.  759;  Cholmondeley  v.  Clinton,  19  Ves.  268; 
Charlton  v.  Coombes,  4  Giff.  372;  Calley  v.  Richards,  19  Beav.  401;  Russell 
V.  Jackson,  9  Hare,  387,  Chant  v.  Brown,  7  Hare,  79. 

^  Minet  v.  Morgan,  Law  R.  8  Ch.  361;  42  L.  J.  Ch.  627;  21  Week.  R.  467; 
"Wilson  V.  Company,  14  Eq.  477;  20  Week.  R.  938. 

°  Bowman  v.  Norton,  5  Car.  &  P.  177;  Wharton  on  Evidence,  see.  580. 

The  privilege  is  said  to  cease  after  the  death  of  the  client,  where  the  so- 
licitor is  made  executor  and  residuary  legatee.  (Crosby  v.  Berger,  4  Edw. 
264;  S.  C.  11  Paige,  377;  42  Am.  Dec.  117.) 

'  Cholmondeley  v.  Clinton,  19  Ves.  268. 

*  Kobson  V.  Kemp,  5  Esp.  52;  Coveney  v.  Tannahill,  1  Hill,  34;  37  Am. 

A.    &   C— 24. 


370  PRIVILEGED     COMMUNICATIONS.  §    175 

ever  be  examined  by  his  client  as  to  these  communications, 
he  may  be  cross-examined  on  the  same  points,  although  a 
matter  of  professional  confidence  ;  but  not  on  other  points.' 
The  rule  extends  not  only  to  testimony  in  court,  but  the 
attorney  is  also  prohibited  from  divulging  the  communica- 
tions in  any  other  manner,  at  the  peril  of  an  action  by  the 
client  for  consequent  damage.^  Thus,  where  an  attorney 
employed  to  raise  money  on  mortgage,  disclosed  to  the  pro- 
posed lender  certain  defects  in  his  employer's  title,  by  rea- 
son whereof  the  latter  was  subjected  to  various  actions  at 
the  suit  of  the  proposed  lender,  was  delayed  in  obtaining 
the  money  he  wanted,  and  compelled  to  pay  a  higher  rate 
of  interest,  an  action  was  held  to  lie  against  the  attorney, 
notwithstanding  he  had  been  the  attorney  of  the  proposed 
lender  before  he  had  been  retained  by  the  plaintiff.^ 

The  termination  of  the  suit  to  which  the  communication 
relates  does  not  render  the  communication  less  privileged, 
so  long  as  it  was  made  in  a  professional  capacity.^  But  a 
conversation  between  a  person  who  has  been  tried  upon  an 
indictment  and  acquitted  and  one  who  was  his  counsel  on 
the  trial,  the  conversation  being  had  after  the  relation  of 
counsel  and  client  had  ceased,  and  no  further  proceedings 
being  contemplated,  upon  a  subject  unconnected  with  that 
to  which  the  employment  of  the  witness  as  counsel  related, 
is  not  privileged,'  nor  are  matters  occurring  in  open  court, 
,  as  to  what  title  was  in  question  in  the  cause." 

§  175.  Communications  made  to  legal  adviser  of  two 
parties  jointly. — Two  or  more  persons  sometimes  address 
a  lawyer  as  a  common  agent.  So  far  as  concerns  strangers, 
these  communications  are  privileged,  but  not  as  between 

Dec.  287;  Merle  v.  Moore,  Ryan  &  M.  390;  2  Car.  &  P.  275;  Parker  w.  Yates, 
12  Moore,  520. 

'  2  Stark,  231. 

'  Com.  Dig.,  action  on  the  case  for  deceit,  art.  5. 

■'  Taylor  v.  Blacklow,  3  Bing,  N.  C.  235;  3  Scott,  614. 

*  Clark  V.  Richards,  3  E.  D.  Smith,  89. 

6  Mandeville  v.  Guernsey,  38  Barb.  225;  Yordan  v.  Hess,  13  Johns,  492. 

«  Levers  v.  Van  Euskirk,  4  Pa.  309. 
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themselves.  As  thej'  stand  on  the  same  footing  as  to  the 
lawyer,  either  can  compel  him  to  testify  against  the  other 
as  to  their  negotiations.^  So  with  communications  made 
by  one  party  to  a  mutual  attorney  for  the  purpose  of  being 
forwarded  to  the  other  party .^ 

But  the  attorney  must  have,  in  the  first  place,  authority 
to  disclose  to  the  other.  Papers  put  into  his  hands  by  either 
party,  not  to  be  shown  to  the  other,  but  to  be  used  exclu- 
sively for  his  own  information,  he  will  not  be  permitted  to 
communicate.'  Privilege  also  has  been  held  not  to  extend 
to  communications  made  to  counsel  in  the  presence  of  all 
the  parties  to  the  controversy;*   nor  to  communications 

'  Wharton  on  Evidence,  sec.  587;  Shore  v.  Bedford,  5  Man.  &  G.  271; 
Reynolds  v.  Sprye,  10  Beav.  51;  Warde  v.  Warde,  3  Macu.  &  G.  365;  Earle 
V.  Grout,  4(i  Vt.  113;  Hatton  v.  Bobinson,  14  Pick.  416;  25  Am.  Dec.  415; 
Rice  V.  Rice,  14  B.  Mon.  417. 

=  Perry  v.  Smith,  9  Mees.  &  W.  681;  Bangh  v.  Pradocke,  1  Moody  &  R. 
182;  5  Barn.  &  Adol.  503;  Spenceley  v.  Schullenl;)erg,  7  East,  357;  Desbor- 
ough  V.  Rawlins,  Mylne  &  C.  515.  The  rule  of  privileged  communica- 
tions has  no  application  between  parties  to  an  agreement  made  before  an 
attorney,  or  between  such  parties  and  the  attorney  of  one  of  them,  or 
when  made  by  one  party  to  his  counsel  in  the  presence  of  the  other  party, 
or  when  made  by  one  party  to  the  attorney  of  the  other  party.  (Davis, 
J.  in  Hughes  v.  Boone,  102  N.  C.  137,  159.)  A  general  rule  well  sustained 
by  authority  is,  that  an  attorney  employed  by  two  or  more  parties  to 
give  advice  in  a  matter  in  which  they  are  mutually  interested  may,  on 
h.igation  subsequently  arising  between  themselves,  be  examined  as  a 
witness,  at  the  Instance  of  either  of  the  parties,  as  to  communications 
made  when  he  was  acting  as  attorney  for  all.  But  he  cannot  disclose 
such  communications  in  a  controversy  between  such  parties,  or  either  of 
them,  and  third  persona.  (Root  v.  V^^right,  84  N.  Y.  72;  38  Am.  Rep.  495; 
Harris  v.  Dougherty,  74  Tex.  1;  15  Am.  St.  Rep.  812;  Michael  v.  Foil,  100 
N.  C.  189;  6  Am.  St.  Rep.  577;  Gruber  v.  Baker,  20  Nev.  453,  463.  House  v. 
Honse,  61  Mich.  69;  1  Am.  St.  Rep.  570;  Goodwin  Gas,  etc.,  Co.'s  Appeal, 
117  Pa.  St.  514;  2  Am.  St.  Rep.  696;  Cady  v.  Walker,  62  Mich.  157;  4  Am. 
St.  Rep.  834;  Dikeman  v.  Arnold,  78  Mich.  455;  Hanlon  v.  Doherty,  109 
Ind.  37;  Gulick  v.  Gulick,  39  N.  J.  Eq.  516;  Haley  v.  Eureka  County  Bank, 
20  Nev.  410;  Lynn  v.  Lyerle,  113  III.  129;  Griffin  v.  Griffin,  125  111.  430;  In 
re  Bauer,  79  Cal.  304;  Carey  v.  Carey,  108  N.  C.  267;  Gruber  v.  Baker,  20 
Nev.  453.)  And  when  an  attorney  is  acting  for  two  clients,  his  communi- 
cations with  them  are  not  privileged  in  a  subsequent  litigation  arising 
between  the  representatives  of  the  two  clients.  (Sherman  v.  Scott,  27 
Hun.  331;  Rosenburg  v.  Rosenburg,  40  Hun.  91;  Hurlburt  v.  Hurlburt,  2 
N.  Y.  Supp.  317.) 

'  Doe  V.  Seaton,  2  Ad.  &  E.171;  Doe  v.  Watkins,  3  Bing.  N.  C.  421. 

*  Brltton  V.  Lorenz,  45  N.  Y.  51. 
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made  by  a  party  to  a  law  student,  whom  the  party  thinks 
proper  to  consult  independently;  nor  to  communications 
overheard  by  a  third  person,  so  far  as  such  third  person  is 
concerned.^ 

Where  professional  communications  are  made  by  two  or 
more  clients  jointly,  to  their  mutual  legal  adviser,  the  seal 
of  confidence  can  only  be  removed  by  all.  The  consent 
even  of  a  majority  is  not  sufficient;  and  one  or  more  cannot 
require  a  disclosure  of  the  communication  as  evidence 
against  the  others,  without  their  consent.  Nor  will  the  fact 
that  one  of  the  parties,  who  has  since  died,  might,  were  he  liv- 
ing, be  called  upon  to  prove  the  facts  which  were  stated  by 
him  to  the  attorney,  entitle  the  other  party  to  the  testimony 
of  the  attorney.  Communications  made  by  a  lender  to  his 
attorney  concerning  a  loan,  after  the  making  thereof,  when 
no  one  else  was  present,  and  which  were  drawn  out  in  con- 
sequence of  the  confidential  relation  existing  between  the 
lender  and  the  attorney,  are  also  privileged.^ 

g  176.  Correspondence  between  co-defendants. — Wher- 
ever there  is  the  relation  of  attorney  and  client  existing, 
where  correspondence  is  required  to  be  produced  from  a 
person  who  has  been  employed  as  solicitor  or  agent  for  the 
defendant,  the  production  of  that  correspondence  cannot 
be  insisted  upon.  Although  the  correspondence  between 
co-defendants,  after  the  institution  of  a  suit,  is  not,  as  a  gen- 
eral rule,  privileged  from  production;  yet,  where  one  de- 
fendant, being  a  solicitor,  has  acted  as  agent  for  the  solicitor 
on  the  record,  to  collect  evidence  in  the  suit,  the  letters  pass- 
ing between  him  and  his  co-defendant  are  privileged.^  Let- 
ters from  attorney  to  client,  containing  information  in 
regard  to  the  latter's  land,  obtained  by  reason  of  the  rela- 
tion of  attorney  and  client,  are  not  admissible  in  evidence 
in.  an  action  of  ejectment  against  the  client's  grantee.*     So, 

'  Barnes  v.  Harris,  7  Cush.  576;  54  Am.  Dec.  734;  Hoy  v.  Morris,  13  Gray, 
519;  74  Am.  Dec.  650. 
'^  Whiting  V.  Barney,  38  Barb.  393. 
'  Hamilton  v.  Nott,  16  Law  R.  Eq.  112. 
'  Ebersole  v.  Rankin,  W2,  Mo.  488. 
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it  was  held  that  the  production  of  letters  passing  between 
an  attorney  and  the  agent  of  a  corporation,  which  was  his 
client,  containing  confidential  communications  between  the 
two,  should  not  be  compelled  for  use  in  evidence  against 
the  client.^ 

§  177.  Waiver  by  client.— It  is  well  settled  that  the 
privilege  is  the  privilege  of  the  client  and  for  his  benefit. 
He  may  expressly  consent  to  the  admission  of  the  testi- 
mony, or  he  may  expressly  or  tacitly  waive  the  privilege  by 
not  claiming  it.  And  when  the  attorney  is  called  upon  to 
testify  by  the  client,  or  the  latter's  consent  is  shown,  the 
former  may  be  compelled  to  give  evidence."  And  where 
the  party  examines  his  attorney  as  to  the  communication, 
he  waives  the  privilege,  and  upon  cross-examination  the 
attorney  is  bound  to  answer  fully  as  to  it;^  but  not  unless 
the  attorney  is  examined  as  to  the  communications.^ 

Not  claiming  the  privilege  usually  amounts  to  a  waiver.^ 
But  there  appears  to  be  scarcely  any  doubt  but  that  the 
court  may,  and  perhaps  should,  in  proper  cases  interpose  of 
its  own  motion."    The  waiver  is  said  not  to  be  extinguished 

'  Fire  Association  v.  Fleming,  78  Ga.  733. 

*  Wood  V.  Thornby,  58  111.  464;  Roland  v.  Plummer,  50  Ala.  182;  Rid- 
dles V.  Aikin,  29  Mo.  453;  Benjamin  v.  Coventry,  19  Wend.  353;  Fossler  v. 
Schriber,  38  111.  172;  Hamilton  v.  People,  29  Mich.  183;  Wilson  v.  Rastall, 
4  T.  R.  759;  Sandford  v.  Remington,  2  Ves.  Jr.  189;  Herring  v.  Cloberry, 
1  Phill.  96;  Merle  v.  Moore,  R.  &.  M.  390;  Baillie's  Case,  21  How.  St.  Tr. 
341,  358,  408;  Lea  v.  Wheatley,  20  Ibid.  574.  The  privilege  of  secrecy  as  to 
what  passes  between  attorney  and  client  is  not  the  privilege  of  the  court, 
or  of  any  third  party,  but  solely  that  of  the  client,  who  may  waive  it  if 
he  so  chooses.  (Passmore  v.  Passmore,  50  Mich.  626;  45  Am.  Rep.  62;  Dut- 
tenhofer  v.  State,  34  Ohio  St.  91;  32  Am.  Rep.  362;  Oliver  v.  Cameron,  4 
MacAr.  237;  Westover  v.  Mtna  Ins.  Co.  99  N.  Y.  56;  Sleeper'  v.  Abbott,  60 
N.  U.  163;  Dowie's  Estate,  135  Pa.  St.  210.)  But  the  waiver  must  be  dis- 
tinct and  unequivocal.  (Tate  v.  Tate,  75  Va.  522;  State «).  James,  (S.  C.)  12 
S.  E.  657.) 

'  Crittenden  v.  Strother,  2  Cranch  C.  C.  464;  Mitchell's  Case,  12  Abb.  249; 
King  V.  Barrett,  11  Ohio  St.  261. 

"  Waldron  v.  Ward,  Style.  449;  Vaillant  v.  Dodermead,  2  Atk.  524;  Bate 
V.  Kinsey,  1  Cromp.  M.  &  R.  38. 

*  Walsh  V.  Trevannion,  15  Sim.  577;  Hunter  «.  Capron,  5  Beav.  93;  Dart- 
mouth V.  Holdsworth,  10  Sim.  476;  Thomas  v.  Rawlins,  27  Beav.  140. 

*  People  V.  Atkinson,  40  Cal.  284;  Wharton  on  Evidence,  sec.  583. 
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by  agreement  or  compromise;'  aud  it  is  held  in  Massachu- 
setts that  the  client  becoming  a  witness  does  not  alone 
amount  to  a  waiver.''^ 

An  heir  at  law  of  the  client  may  call  upon  an  attorney  to 
testify  in  regard  to  facts  touching  his  interests,  of  which 
the  attorney  acquired  knowledge  solely  from  a  professional 
consultation  with  the  client.  And  it  is  said  that  counsel 
may  be  required  to  testify  if  the  privilege  be  waived  by  the 
party  who  consulted  him,  although  the  interest  in  the 
subject-matter,  respecting  which  the  confidential  commu- 
nication was  made,  has  passed  to  a  third  person,  who 
objects  to  the  disclosure.' 

§  178.  Propositions  to  compromise — How  far  regarded 
as  privileged. — The  plaintiff  may  call  the  former  attorney 
of  the  defendant  to  prove  an  offer  by  him  on  behalf  of  his 
client  to  settle  the  account,  and  to  pay  a  sum  of  money  as 
due  to  the  plaintiff,  and  a  witness  may  be  called  upon  by 
the  plaintiff  to  state  a  conversation  in  which  the  defendant 
proposed  a  compromise  to  the  plaintiff,  although  the  witness 
attended  on  that  occasion  as  attorney  for  defendant.''  But 
an  offer  made  by  the  attorney  of  a  near  relation  of  defend- 
ant is  no  evidence  against  the  defendant,  and  the  fact  of  the 
defendant  afterward  employing  the  same  attorney  does  not 
alter  the  case.^ 

Where  the  debtor,  before  the  creditor  commences  his 
action,  employs  an  attorney  to  make  propositions  to  the 
creditor  upon  the  matters  in  difference  between  them,  the 
attorney  cannot  be  examined  as  to  what  the  debtor  said 
upon  the  occasion,  for  this  is  to  be  considered  as  a  privi- 
leged communication  between  attorney  and  client;  but 
wliat  the  attorney  said  when  he  made  the  propositions  to 
the  creditor  is  admissible  against  the  debtor,  even  without 

■  Turney  v.  Bailey,  34  Beav.  105;  Hughes  v.  Garnons,  6  Beav.  252. 
*  Montgomery  v.  Pickering,  116  Mass.  231. 

'  Benjamin  v.  Coventry,  19  Wend.  353.     See  Crosby  v.  Berger,  4  Edw. 
Ch.  254. 
"  Turner  v.  Railton,  2  Bsp.  474;  Griffith  v.  Davies,  5  Barn.  &  Add.  502. 
^  Burghart  v.  Augerstein,  3  Car.  &.  P.  BOO. 
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further  proof  of  authority  than  the  fact  of  the  attorneyship 
for  the  debtor/  Letters  from  a  party  proposing  a  com- 
promise are  not  privileged  communications  if  tendered  as 
evidence  that  tlie  compromise  had  actually  been  effected.' 
Statements,  however,  made  by  an  attorney's  clerk  to  the 
attorney  for  the  opposite  party,  if  made  with  the  object  and 
wish  of  effecting  a  compromise,  are  privileged,  as  being  a 
negotiation  to  bring  about  a  compromise.^  An  offer  to 
accept  a  given  sum  in  payment  of  a  claim,  on  condition 
that  the  amount  of  the  claim  is  not  to  be  questioned, 
is  not  a  negotiation  for  a  compromise,  and  therefore  is 
admissible.^ 

§  179.    Information   received   extra  professionally. — 

"  If  it  should  be  held  that  a  lawyer's  lips  are  sealed  as  to 
all  matters  which  he  heard  professionally,  though  he  had 
at  the  same  time  extra  professional  knowledge  of  the  same 
subject-matter,  then  all  that  would  be  necessary,  in  order 
to  preclude  a  lawyer  from  rendering  adverse  testimony  in 
a  case,  would  be  for  the  party  to  be  injured  by  such  testi- 
mony to  communicate  the  same  facts  to  the  lawyer  in  pro- 
fessional confidence.  Such  a  result,  however,  could  not  be 
tolerated,  and  for  this  and  other  reasons  it  has  been  held 
that  privilege  in  this  relation  does  not  extend  to  informa- 
tion a  lawyer  has  received  from  others  than  his  client, 
though  his  client  may  have  given  the  same  information.^ 
Peculiarly  is  this  the  case  when  the  information  was  re- 
cjived  by  the  attorney  when  acting  as  a  party  with  a  joint 

'  Gainsford  v.  Grammar,  2  Camp.  9. 

^  Collier  v.  Nokes,  2  Car.  &  K.  1012. 

'  Jardine  v.  Sheridan,  2  Car.  &  P.  21.  See  Patch  v.  Lyon,  9  Q.  B.  147;  15 
Law  J.  Q.  B.  193. 

■*  Burchall  v.  Spottis,  3  Car.  &  K.  302. 

^  Wharton  on  evidence,  sec.  588;  Marsh  v.  Keith,  1  Drew.  &  S.  342; 
Davies  v.  "Waters,  9  Mees.  &  W.  611;  Lewis  v.  Pennington,  20  Law  J.  Ch. 
670;  Follett  u.  Jelt'eryes,  1  Sim.  N.  S.  3,  17;  Mackenzie  v.  Yeo,  2  Curt.  86(>; 
Greenough  v.  Gaskell,  1  Mylne  &  K.  104;  Crosby  i;.  Berger;  11  Paige,  377; 
42  Am.  Dee.  117;  Chillicothe  R.  R.  o.  Jameson,  48  111.  281;  Howard  v.  Cop- 
ley, 21  La.  An.  504.  See,  also,  Davies  v.  Waters,  9  Mees.  &  W.  608;  Peo- 
ple V.  Atkinson,  40  Cal.  284. 
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interest  with  the  client,  and  not  as  his  professional  adviser, 
or  when  the  knowledge  was  received  in  the  progress  of  a 
trial."  ^ 

"It  has  also  been  held  that  privilege  does  not  protect 
statements  made  by  client  to  counseJ  for  the  purpose  of  ob- 
taining information  as  to  matters  of  fact  as  distinguished 
from  matters  of  law,  or  statements  made  to  the  counsel  in 
the  presence  of  third  parties,  such  parties  not  being  con- 
cerned in  a  confidential  consultation,  or  statements  made 
to  counsel  in  order  to  induce  him  to  believe  that  the  cause 
is  one  he  can  undertake  without  breach  of  duty  to  another 
client."' 

The  right  of  an  attorne}',  then,  to  refuse  to  disclose  mat- 
ters with  which  he  has  become  acquainted  in  the  course  of 
his  employment  as  such,  does  not  extend  to  matters  of  fact 
which  he  knows  by  any  other  means  than  confidential  com- 
munication with  his  client,  though  if  he  had  not  been  em- 
ployed as  attorney  he  might  not  have  known  them.  To 
illustrate:  An  attorney  is  bound  to  answer  on  a  trial 
whether  a  particular  document  belonging  to  his  client  is  in 
his  possession,  and  is  then  in  court.' 

And  so  where  a  person  devised  real  property  to  his  widow 
for  life,  and  after  her  death  to  his  children  equally,  with  a 
power  to  the  widow  to  mortgage  or  sell,  in  case  the  fund 
arising  from  the  real  and  personal  estate  of  the  testator  was 
not  sufficient  for  her  maintenance,  the  widow  executed  a 
mortgage  of  the  property  for  £30  to  lier  son,  and  it  was 
proved  that  four  years  before  the  mortgage  the  son  ad- 
vanced his  mother  a  sum  less  than  £1  to  pay  a  poor's-rate 
that  she  was  unable  to  pay.  The  subscribing  witness  to 
the  mortgage-deed  had  acted  as  attorney  both  of  the  widow 

'  Duffin  V.  Smith,  Pea.iR.  108;  Rochester  v.  Bank,  5  How.  Pr.  259;  Brown 
V.  Poster,  1  Hurl.  &  N.  736. 

^  Wharton  on  Evidence,  sec.  588;  Bramwell  v.  Lucas,  2  Barn.  &  C.  749; 
Desborough  v.  Rawlins,  3  Mylne  &  C.  515;  Sawyert).  Birchmore,  3  Mylne 
&  K.  572;  Allen  v.  Harrison,  30  Vt.  219;  73  Am.  Dec.  302;  Goddard  v.  Gard- 
ner. 28  Conn.  172;  Hoy  v.  Morris,  13  Gray,  619;  74  Am.  Dec.  650;  Heaton 
V.  Findlay,  12  Pa.  304. 

=  Dwyer  v.  Collins,  7  Ex.  639;  16  Jur.  569;  21  Law  J.  Ex.  225. 
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and  her  son  respecting  it.  The  court  held  that,  on  the  trial 
of  an  ejectment  by  the  administratrix  of  the  son,  to  recover 
the  property  under  the  deed,  the  subscribing  witness  miglit 
be  cross-examined  to  show  that  the  sum  of  £30  mentioned 
in  the  deed,  and  in  the  receipt  at  the  back  of  it,  was  never, 
in  fact,  advanced.^ 

§  180.  Information  not  in  the  scope  of  professional 
duty  is  not  privileged. — The  subject  must  be  within  the 
peculiar  scope  of  the  lawyer's  duty  and  profession.  A  law- 
yer may  therefore  be  called  upon  to  identify  his  client,  to 
prove  that  client's  handwriting,  to  declare  whether  certain 
writings  are  in  his  possession,  so  as  to  let  in  secondary  evi- 
dence, and  to  divulge  statements  made  to  him  by  his  client, 
when  such  statements  are  simply  casual  observations,  hav- 
ing nothing  to  do  with  any  legal  question  as  to  which  tiie 
lawyer  is  consulted.'' 

The  condition  of  the  client's  mind  when  he  consults  the 
lawyer,  when  such  condition  is  patent  to  all  other  observers, 
is  not  privileged,  nor  is  the  question  whether  the  lawyer 
was  retained  by  the  client,  and  in  what  capacity.^ 

§  181.  The  rule  in  criminal  cases. — An  attorney  in  a 
criminal  case  is  bound  by  the  same  rules  as  to  confidential 

'  Salt  V.  Carr,  Car.  &  M.  12-3. 

^  Whartou  on  Evidence,  sec.  589;  Carpmael  v.  Powis,  1  Phill.  687;  Brani- 
well  V.  Lucas,  2  Barn.  &  C.  86,  745;  Brown  v.  Poster,  1  Hurl.  cfeN.  736;  Rex 
V.  Leveson,  11  Cox  C.  C.  152;  Goodall  v.  Little,  20  Law  J.  Ch.  132;  1  Sim. 
N.  S.  135;  Wheatley  v.  Williams,  1  Mees.  <fc  W.  533;  Desborough  v.  Raw- 
lins, 3  Mylne  &  C.  515;  Jones  v.  Goodrich,  5  Moore  P.  C.  C.  16;  Smith  u. 
Daniel,  Law  R.  18  Eq.  649;  Clark  v.  Richards,  3  E.  D.  Smith,  89;  Pierson 
V.  Steortz,  Morris,  136;  Studdy  v.  Sanders,  2  Dowl.  <fc  R.  347;  Doe  v.  An- 
drews, 2  Cowp.  846;  Hurd?;.  Moring,  1  Car.  &  P,  372;  Johnson  v.  Daverne, 
19  Johns.  134;  10  Am.  Deo.  198;  Brown  v.  Jewett,  120  Mass.  215;  Rams- 
hotham  v.  Senior,  Law  R.  8  Eq.  575;  Ex  parte  Campbell,  Law  R.  5  Ch. 
Appeals,  703;  Gillard  v.  Bates,  6  Mees.  <fc  W.  547;  Anuesley  v.  Anglesea, 
11  How.  St.  Tr.  1220.  Perhaps,  however,  he  cannot  be  compelled  to  dis- 
close his  client's  address,  (Heath  v.  Creelock,  Law  R.  15  Eq.  257;  but  see 
Studdy  V.  Sanders,  2  Dowl.  &  R.  347),  unless  the  client  be  a  ward  of  the 
court,  or  in  bankruptcy.  (Ramsbotham  v.  Senior,  Law  R.  8  Eq.  675;  In  re 
Cathcart,  Law  R.  5  Ch.  703.) 

^  Daniel  v.  Daniel,  39  Penn.  191;  Beckwith  v.  Benner,  6  Car.  &  P.  681; 
Heaton  v.  Pindlay,  12  Penn.  304.  But  see  Chirac  v.  Reinecker,  11  V7heat. 
280;^.  C.  2  Peters,  613. 
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communications  as  in  civil  proceedings.  He  cannot  be 
compelled,  and  ought  not  to  disclose  anything  in  evidence 
against  his  client,  either  before  the  grand  jury  or  the  court, 
which  has  been  communicated  to  him  in  the  course  of  his 
employment  as  the  professional  adviser  of  the  party,  in  that 
or  any  other  judicial  investigation.'  Nor  can  he  be  com- 
pelled to  produce  documents  delivered  to  him  in  confidence 
by  his  client,  for  the  purpose  of  criminating  the  latter;^  but 
the  attorney  should  be  satisfied  that  he  is  intrusted  confi- 
dentially in  the  first  instance  for  a  legitimate  purpose,  as 
tlie  defense  of  his  client.  Where  documents  are  delivered 
for  the  purpose  of  raising  money,  an  attorney  is  not  justi- 
fied in  impeding  the  course  of  justice  by  witljholding  them 
on  the  trial  of  a  prosecution  for  the  forgery.^ 

Although  an  attorney  cannot  be  compelled  in  a  criminal 
case,  any  more  than  in  any  other,  to  disclose  any  matter 
communicated  to  him  professionally  by  his  client  with 
reference  to  his  defense,  still  how  far  the  obligation  to 
secrecy  extends  in  cases  where  the  attorney  is  in  possession 
of  any  information  or  document  which  he  has  obtained 
without  reference  to  the  prosecution,  has  not  been  con- 
sidered so  clear.^ 


'  Rex  V.  Duchess  of  Kingston,  20  How.  St.  Tr.  612;  Anon.  8  Mass.  370; 
State  V.  Squier,  1  Tyler,  147.  The  testimony  of  the  prosecuting  attorney 
is  not  privileged  if  he  obtained  his  information  as  the  law  officer  of  the 
county  in  a  transaction  of  a  public  nature.  (Lange  v.  Perley,  47  Mich. 
352.)  But  where  a  communication  is  made  to  a  State's  attorney,  whose 
duty  it  is  to  commence  and  prosecute  all  criminal  prosecutions,  by  a  per- 
son who  inquires  of  him  whether  the  facts  communicated  make  out  a  case 
of  larceny  for  a  criminal  prosecution,  the  communication  is  absolutely 
privileged.    (Vogel  v.  Gruaz,  110  U.  S.  311.) 

■^  Rex  V.  Dixon,  8  Burr.  I(j85. 

'  Reg.  V.  Farley,  2  Car.  &  K.  313;  Reg.  v.  Hay  ward,  Ibid.  234;  Reg.  v. 
Avery,  8  Car.  &  P.  596. 

■•  1  Phil.  Ev.  149.  See  Rex  v.  Dixon,  3  Burr.  1687:  Reg.  v.  Avery,  8  Car. 
&  P.  596;  Rex  v.  Tilney,  18  Law  J.  N.  S.  M.  0.  36;  Reg.  v.  Hayward,  2  Car. 
&  K.  234;  Reg.  v.  Farley,  2  Ibid.  313;  Reg.  v.  Hawkins,  2  f  bid.  823.  By 
professional  communications  such  as  are  privileged  are  meant,  not  only 
what  the  client  may  have  said  to  his  attorney  as  such,  but  also  every  fact 
which  the  attorney  has  learned  only  in  his  character  as  attorney.  Thus, 
if  a  prisoner  charged  with  murder  informs  his  attorney  where  the  pistol, 
with  which  the  man  was  murdered,  is  hidden,  the  attorney  cannot  state 
to  the  jury,  that  he  found  the  pistol,  as  his  finding  it  was  the  result  only 
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If  there  be  any  inability  to  recollect,  on  the  part  of  the 
attorney,  whether  a  communication  is  made  to  him  con- 
fidentially and  professionally  or  not,  the  benefit  of  the 
doubt  should,  at  least  in  criminal  cases,  be  given  to  the 
client,  if  he  objects  to  the  disclosure;  as,  where  the  attorney 
could  not  state  whether  certain  admissions  were  made  to 
him  confidentially  as  counsel,  or  whether  the  client  made 
them  as  a  witness  on  his  own  behalf  while  under  examina- 
tion in  co'urt/ 

§  182.     Course  for  attorney  to  pursue  when  subpoenaed. 

— The  proper  course,  when  an  attorney  is  served  with  a  sub- 
poena to  testify,  or  a  subpoena  duces  tecum  to  produce  docu- 
ments, in  relation  to  matters  which  he  deems  to  be 
confidential,  is  to  attend  the  court,  the  grand  jury,  etc., 
at  the  time  and  place  required,  and  formally  claim  his 
privilege,  as  a  confidential  adviser,  from  affording  the 
evidence,  and  the  court  will  at  once  determine  the  question. 
If  he  takes  the  responsibility  on  himself  of  refusing  to 
appear  or  produce  the  evidence  required,  he  subjects  him- 
self to  an  action  or  an  attachment.^  If  he  breaks  faith  with 
the  client,  and  takes  upon  himself  the  responsibility  of  tes- 
tifying, he  may  be  prevented  by  the  court,  at  the  suggestion 
of  the  client  at  the  time,''  or  even  by  injunction.*  He  may 
also  be  subject  to  an  action  by  the  client  for  the  breach  of 
professional  confidence,  and,  in  exti'eme  cases,  very  serious 
responsibility  may  be  incurred.'  Of  course  the  client  may 
waive  the  privilege,  as  it  belongs  to  him.' 

of  the  knowledge  of  the  place  where  it  was  hidden,  which  was  commu- 
nicated to  him  by  his  client.  (State  v.  Douglass,  20  W.  Va.  770,  783.  See 
also,  Hernandez  v.  State,  18  Tex.  App.  134.)  The  declarations  of  an  attor- 
ney made  during  the  pendency  of  a  case,  out  of  the  presence  and  hearing 
of  his  client,  are  not  admissible  to  prove  malice  on  the  part  of  the  client. 
(Parrari;.  Brackett,  86Ga.463.) 

'  People  V.  Atkinson,  40  Cal.  284. 

^  Avery  v.  Long,  9  East,  481;  Reg.  v.  Carey,  7  Q.  B.  162;  Wilson  v.  Ras- 
tall,  4  T.  R.  759. 

'  Goodlight  V.  Bridge,  Loflft,  27;  7  Johns.  Ch.  25;  2  Cowen,  195;  14  Am. 
Dec.  458. 

*  Cholmondeley  v.  Clinton,  19  Ves.  267. 

^  Cholmondeley  v.  Clinton,  supra. 

'  Merle  v.  Moore,  Ryau  &  M.  390;  2  Car.  &  P.  275.    See  sec.  177,  ante. 


380  RETAINER    AND    APPEARANCE.  2    183 


CHAPTER  IX. 

RETAINER,  AND    AUTHORITY   TO    APPEAR — APPEARANCE. 


I. — BETAINBK. 

§  183.  Commencement  of  the  professional  relation. 

§  184.  The  right  to  counsel. 

S  185.  Establishing  the  relation  of  attorney  and  client. 

i  186.  The  retainer — written  or  parol. 

?  187.  Contract  of  retainer. 

?  188.  General  and  special  employment. 

^  189.  Retainer  by  one  as  agent  for  another. 

'i  190.  Retainer  by  corporations. 

J  191.  Effect  of  dissolution  of  partnership  on  retainer. 

'i  192.  Effect  of  death  of  party  on  retainer. 

II. — AUTHORITT  TO  APPEAR — APPEARANCE. 

i  193.  Ancient  mode  of  appearance. 

§  194.  Appearance  at  the  civil  law. 

§  195.  General  license  by  reason  of  admission. 

g  196.  Presumption  of  authority  to  appear. 

g  197.  Adverse  party  may  presume  authority. 

'i  198.  Denial  of  authority — requiring  its  production. 

i  199.  Effect  of  authorized  appearance. 

?  200.  Unauthorized  appearance— dismissal  of  suit. 

'i  201.  Judgments  obtained  through  unauthorized  appearance. 

§  202.  Interference  with  judgment  by  Court  of  Equity. 

]  203.  Collateral  attack. 

§  204.  Unauthorized  appearance — foreign  and  domestic  judgments. 

§  205.  Effect  of  unauthorized  appearance  on  innocent  third  parties. 

J  206.  Question  of  attorney's  pecuniary  responsibility. 

'i  207.  Laches. 

^  208.  Appearance  for  a  portion  of  several  parties  or  for  all  parties. 

§  209.  Appearance  for  a  partnership. 

I  210.  Appearance  by  attorney  in  appellate  courts. 

'i  211.  Defendant's  remedy  against  attorney. 

'i  212.  Remedy  of  the  party  whose  name  is  used. 

'i  213.  Withdrawal  of  appearance. 

i  214.  Practice. 

§  183.    Commencement  of  the  professional  relation. — 

The  result  of  a  desire  on  the  part  of  the  client  to  employ  an 
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attorney  in  and  about  his  business  or  litigation,  and  of  a 
corresponding  consent  on  the  part  of  the  attorney  to  act  for 
the  client  in  a  professional  capacity,  is  the  retainer'  of  the 
attorney,  either  express  or  implied,  by  the  party,  from 
which  time  the  professional  relation  is  establisiied.  This 
will  lead  to  a  consideration  of  the  general  right  to  appear 
by  counsel ;  the  ancient  mode  of  appearance  by  attorney ; 
the  retainer  and  the  contract  of  retainer ;  the  presumptions 
in  favor  of  the  attorney's  right  to  appear;  the  denial  and 
impeachment  of  that  authority;  laches  on  the  part  of  the 
supposed  client,  and  the  effect  of  an  unauthorized  appear- 
ance. 

§  184.  The  right  to  counsel. — In  England,  the  right  to 
professional  aid  has  been  often  denied  when  it  has  been 
most  needed  and  most  loudly  demanded.  In  civil  causes 
and  on  the  trial  of  charges  of  misdemeanor  the  parties  were 
entitled  to  the  aid  of  counsel  in  eliciting  the  facts  and  pre- 
senting them  and  the  law  to  the  court  and  jury;  but  when 
the  government  charged  a  person  with  treason  or  felony  he 
was  for  a  long  period  in  English  history  denied  that  privi- 
lege. Persons  ignorant  and  unaccustomed  to  public  assem- 
blies, perhaps  feeble  in  body  or  in  intellect,  or  in  both,  were 
put  upon  trial  on  charges  which  might  consign  them  to  the 
most  ignominious  death,  with  able  counsel  opposed,  and 
all  the  machinery  of  the  law  in  active  operation  against 
them,  and  yet  refused  this  right.  Imprisoned  immediately 
on  being  apprehended,  they  had  little  opportunity  to  pre- 
pare their  defenses,  even  had  they  possessed  the  ability  to 
cope  with  their  formidable  adversaries.  In  the  case  of  Sir 
William  Parkins,  tried  for  high  treason  before  Lord  Holt 
and  his  associates  in  1695,  after  the  Statute  7  William  III, 
chap.  3,  allowing  counsel  to  prisoners  indicted  for  treason 


'  In  some  localities  the  word  "  retainer  "  is  used  as  synonynfious  with 
the  words  "retaining  fee,"  which  matter  will  be  ti-eated  of  in  the  chapter 
on  "  Compensation." 

Retainer  Is  the  act  of  a  client  by  which  he  engages  a  lawyer  or  counsel- 
lor to  manage  his  cause.    (Bouv.  Die.) 
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had  been  passed,  the  accused  claimed  the  privilege.  He 
cited  the  preamble  to  the  statute  to  the  effect  that  such  an 
allowance  was  just  and  reasonable.  But  his  prayer  was 
denied,  on  the  ground  that  thei  day  of  trial  was,  although 
subsequent  to  the  passage  of  the  statute,  yet  one  day  before 
the  date  of  its  taking  effect.  Lord  Holt  declared  that  he 
must  administer  the  law  as  he  found  it,  and  could  not  an- 
ticipate the  operation  of  an  act  of  Parliament  for  a  single 
day.     The  accused  was  convicted  and  executed.^ 

Only  such  legal  questions  as  the  accused  himself  could 
suggest,  was  counsel  allowed  to  argue  for  him.  Only  after 
the  revolution  of  1688  was  a  full  defense  allowed  on  trials 
for  treason;  and  the  privilege  was  not  extended  to  persons 
accused  of  other  felonies  until  as  late  as  1836.^  The  objec- 
tion to  extending  the  privilege,  or  rather  the  apology  for  its 
denial,  was  the  fiction  that  the  judge  was  counsel  for  the 
prisoner.  When  such  judges  as  Jeffreys  were  acting  as 
ex-officio  "counsel  for  the  prisoner"  and  judges  at  the  same 
time,  the  serio-comic  character  of  this  reason  for  the  rule  is 
at  once  apparent.^  It, is  a  universal  principle  of  American 
constitutional  law  that  a  prisoner  shall  be  allowed  a  defense 
by  counsel.  If  unable  to  employ  counsel,  the  court  gener- 
ally may  designate  some  one  to  defend  him.  Frequentlj'' 
the  assigned  counsel  is  paid  by  the  government  of  the 
locality;  but  when  he  is  not,  it  is  generally  conceded  that 
it  is  the  duty  of  the  counsel  not  to  refuse  his  aid  ;  and  in 
case  of  refusal,  that  the  court  is  authorized  to  compel 
action.*  The  counsel  should  have  free  access  to  the  pris- 
oner at  all  reasonable  hours.  And  it  seems  that  where 
counsel  fails  to  appear  at  the  trial,  without  the  connivance 


'  See  Lieber's  Hermeneutics,  chap.  4,  see.  15;  Sedgwick  on  Statute  and 
Constitutional  Law,  8L;  Cooley's  Const.  Lim.  *330. 

2  6  and  7  Wm.  IV,  chap.  114;  4  Cooley's  Blaokst.  Com.  355;  May's 
Const.  Hist.  chap.  18;  Cooley's  Const.  Lira.  *332;  4  Macaulay's  Hist.  Eng. 
chap.  21;  Article  by  Sydney  Smith,  45  Edinb.  Rev.  p.  74;  Works,  vol.  2, 
p.  353. 

■'  See,  also,  Trials  of  Robert  Tucker  and  Others  for  Piracy,  in  Charles- 
ton, S.  C,  in  1718,  before  C.  J.  Trott,  6  Hargrave's  St&te  Trials,  156. 

'  Vise  V.  Hamilton  Co.  19  lU.  18. 
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of  the  accused,  the  latter  is  entitled  to  a  postponement  of  the 
case,  for  the  purpose  of  obtaining  other  assistance.  What 
is  a  reasonable  time  for  such  postponement  depends  upon 
circumstances,  and  should  be  regulated  by  the  court  in  the 
exercise  of  a  sound  discretion.^ 

Having  once  engaged  in  a  cause,  counsel  is  not  at  libertj^ 
to  withdraw  from  it  without  the  consent  of  his  client  and  of 
the  court;  and  even  though  he  may  be  impressed  with  a 
belief  in  his  client's  guilt,  it  is  nevertheless  his  duty  to  see 
that  a  conviction  is  not  secured  contrary  to  law.  The 
worst  criminal  is  entitled  to  be  judg.ed  by  the  laws;  and  if 
his  conviction  is  secured  by  means  of  a  perversion  of  the 
law,  the  injury  to  the  cause  of  public  justice  will  be  more 
serious  and  lasting  in  its  results  than  total  escape  from 
punishment.^ 

The  statutes  which  conferred  the  right  of  appearing  by 
attorney  did  not  supersede  the  necessity  of  a  personal 
appearance  in  criminal  cases.^  In  England,  however,  in 
indictments  or  informations  in  the  Court  of  Queen's  Bench 
for  offenses  less  than  felony,  the  personal  appearance  of  the 
defendant  during  the  progress  of  the  proceedings  has  for  a 
long  period  been  dispensed  with,^  it  not  being  deemed  nec- 
essary for  him  in  such  cases  to  stand  at  the  bar  or  plead 
ore  tenus^  and  the  pleadings  may  now,  on  the  face  of  them, 
purport  to  be  by  attorney  instead  of  the  ancient  form  of 
pleading  by  clerk,  in  court.^  In  some  instances  parties  are 
permitted  to  appear  by  attorney  in  these  cases  who  could 


'  state  V.  Ferris,  16  La.  An.  424.  But  see  State  v.  Romero,  5  Ibid,  'li; 
State  V.  Bradley,  6  Ibid.  556;  aud  People  v.  Moioe,  16  Cal.  331.  As  to  the 
right  to  be  compensated  when  so  assigned,  it  has  been  held  that,  in  the 
absence  of  express  statutory  provisions,  counties  are  not  obliged  to  com- 
pensate counsel  for  the  defense  of  poor  prisoners.  (Bacon  v.  Wayne  Co. 
1  Mich.  461.)  But  there  are  other  cases  to  the  contrary.  (Webb  v.  Baird, 
6  lud.  13;  Hall  v.  Washington  Co.,  2  Greene  Iowa,  473;  Carpenter  v.  Dane 
Co.  9  Wis.  277.) 

"  Cooley's  Const.  Lim.  *335. 

'  Mar.  113,  pi.  190;  Anon.  11  Mod.  253,  pi.  5. 

*  I  Chit.  Cr.  Law,  416;  Bacon's   Case,  1  Lev.  146;  Dyer,  3466;  Keilw.  165. 

'  Rex  V.  Hales,  2  Sti-ange,  816;  Rex  v.  Haycock,  Ibid.  1100. 

«  6  and  7  Vict.  chap.  20,  sec.  14. 
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not  do  so  in  civil  suits,  as  infants,  and  the  attorney  appears 
to  have  as  extensive  a  power  as  in  an  ordinary  action/ 

In  civil  causes,  however,  appearances  by  attorney  during 
tlie  conduct  of  a  cause  have  been  allowed  from  very  early 
times.  They  are  mentioned  in  Glanville,  Bracton,  Fleta, 
and  Britton ;  and  a  case  turning  upon  a  party's  right  to 
appear  by  attorney  is  reported  in  the  Year  Book  17  Edw. 
Ill,  p.  8,  Case  23.  In  France,  such  appearances  were  first 
allowed  by  letters-patent  of  Philip  le  Bel,  a.  d.  1290.^  In 
all  the  courts  of  the  United  States  the  parties  may  plead 
and  manage  their  own  causes  personally,  or  by  the  assist- 
ance of  such  counsel  or  attorneys  at  law  as  by  the  rules  of 
the  courts,  respectively,  shall  be  permitted  to  manage  and 
conduct  causes  therein.' 

§  185.    Establishing  the  relation  of  attorney  and  client. 

— The  old  and  technical  mode  of  constituting  a  relation  be- 
tween client  and  attorney  was  by  a  power  or  warrant  of  at- 
torney issuing  from  the  client  to  the  attorney.  In  ordinary 
practice,  however,  this  formality  is  now  rarely  observed. 
The  entering  of  an  appearance  by  an  attorney  is  accepted 
as  an  adequate  voucher  of  his  right  and  power  to  appear. 
It  is  prima  facie  proof  of  his  authority.*  Parties  who  ap- 
pear for  themselves  may  appoint  attorneys  at  any  stage  of 
tlie  proceedings.^  It  is  often,  however,  convenient  to  have 
produced  the  voucher  on  which  the  attorney  acts.  1st.  It 
may  be  important  to  determine  who  is  the  actual  party 
wlio  is  represented.     2nd.  It  may  be  possible  that  attorneys 


'  Reg.  V.  Tanner,  2  Ld.  Raym.  12S4.  Practically,  the  necessity  of  per- 
sonal attendance  during  the  proceedings  consequent  on  prosecutions  for 
misdemeanors  is  commonly  dispensed  with,  if  the  mere  form  of  a  per- 
sonal appearance  has  been  once  gone  through. 

'  1  Pournel,  Hist,  des  Avocata,  42,  .3;  92,  3;  2  Loisel,  Coutumes,  14,  15. 

'  Act  Congress  Sept.  24th,  1789,  sec.  35;  1  Stats,  at  L.  92.  See,  as  to  the 
right  to  appear  by  counsel,  Gebhard  v.  New  York  Club,  21  Abb.  N.  C. 
248. 

*  VVharton  on  Agency,  559;  Leslie  v.  Fischer,  62  111.  118;  Wright  v.  Castle, 
8  Mer.  12;  Buckle  v.  Roach,  1  Ch.  193;  Anderson  \v.  Watson,  3  Car.  &  P. 
214;  Walker  v.  Rogan,  1  Wis.  597. 

'  Kerrison  v.  Wallingborough,  5  Dowl.  565. 
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may  misunderstand  their  client's  instructions  as  to  the; 
mode  of  procedure.  Saj's  Lord  Tenterden,  to  take  from  the 
client  a  formal  written  authority  "is  better  for  the  attorney, 
because  it  gets  rid  of  all  difficulty  about  proving  his  re- 
tainer ;  and  it  would  also  be  better  for  some  clients,  as  it 
would  put  them  on  their  guard,  and  prevent  them  from 
being  drawn  into  lawsuits  without  their  express  direction."^ 

It  was  formerly  necessary  not  only  that  the  appearance 
by  attorney  but  the  authority  or  warrant  of  attorney  itself 
should  appear  upon  the  pleadings.  The  entry  of  the  war- 
rant of  attorney,  though  it  came  to  be  a  mere  form,  was  at 
first  absolutely  necessary  to  inform  the  court  whether  the 
party  appeared  in  person  or  not.  Previous  to  the  Statute 
of  Westminster  2,  chap.  10,  the  dedimus  potestatem,  which 
was  then  necessary  to  enable  a  party  to  appear  by  attorney, 
was  required  to  be  entered  with  the  officer  afterward  called 
the  clerk  of  the  warrants,  and  by  him  to  be  enrolled  in  the 
court.  The  same  course  was  afterward  adopted  with  the 
warrant  of  attorney  ;  and  if  this  were  not  entered,  the  com- 
mon-law presumption  prevailed,  that  the  party  appeared 
in  person.  An  omission  or  mistake  in  this  was  sometimes 
held  to  be  ground  of  error  at  common  law,  and  sometimes 
not.'' 

In  the  United  States  of  America,  less  formality  is  required 
than  in  England.  A  written  retainer,  though  proper,  and  in- 
deed the  safer  and  better  practice,  is  seldom  necessary,  a  parol 
retainer  being  sufficient  ^  to  authorize  an  attorney  to  com- 
mence a  suit,  whether  in  case  of  a  corporation  or  an  indi- 
vidual. And  the  general  rule  also  is  that  where  an  attorney 
undertakes  to  appear  for  a  party  in  a  cause,  a  retainer  will 
be  presumed,  and  the  court  will  look  no  further  as  to  his 


'  Owen  V.  Ord,  3  Car.  &  P.  349;  Tabran  v.  Horn,  1  Man.  &  B.  228;  11 
Johns.  466. 

''  Gilb.;  Com.  Dig.  Amendment  E.  1;  41  Edw.  Ill;  Coke  v.  Allen,  8 
Mod.  77;  Calverley  v.  Bieseley,  Dyer,  180a;  Killegrew  v.  Trewynard, 
Dyer,  225a,  230a,  363a;  W^ood  v.  Plant,  1  Taunt.  45. 

'  Manchester  Bank  v.  Fellows,  28  N.H.802;  Hardin  v.  Ho-Yo-Po-Nubby, 
27  Miss.  567;  Hirshfleld  v.  Landman,  3  E.  D.  Smith.  208. 

A.  &  C— 25. 
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•authority  unless  it  b?  questioned.^  In  the  absence  of  fraud 
or  collusion,  the  courts  have  proceeded,  and  left  the  party 
injured  by  an  unauthorized  appearance  to  his  remedy  by 
action.^  The  attorney's  authority  to  appear  may  also  be 
inferred  from  circumstances,  as  that  he  was  the  general 
attorney  of  the  defendant,  and  the  defendant,  thougli  know- 
ing it,  did  not  object  to  his  appearance.  And  the  accept- 
ance of  service  of  process  by  an  attorney  of  record,  on 
behalf  of  his  client,  will,  in  the  absence  of  proof  to  the 
contrary,  be  presumed  to  be  authorized.^  Inferential 
authority  is,  therefore,  generally  deemed  sufficient,  but 
the  presumption  may  be  rebutted  by  positive  proof  of  want 
of  authority.^ 

The  appointment  of  an  attorney  is  strictly  personal,  and 
.cannot  usually  be  made  by  deputy,  or  be  assumed  from  the 
mere  relation  of  the  parties,  nor  can  an  attorney  appear  for 
the  tenant  in  possession  in  ejectment  by  order  of  the  land- 

'  Jackson  v.  Stewart,  6  Johns.  34;  Brown  v.  Nichols,  42  N.  Y.  26;  Ham- 
ilton V.  Wright,  37  N.  Y.  502;  i  Proprietors  v.  Bishop,  2  Vt.  231;  Post  v. 
Haight,  1  How.  171;  Pillsbury  v.  Dugan,  9  Ohio,  117;  Hayes  «.  Shattiiek, 
.21  Cal.  51;  W^iUiams  v.  Butler,  35  111.  544;  Haines  v.  Galbraith,  43  Ind.  309; 
Henck  v.  Todhunter,  7  Har.  &  J.  275;  Osborn  v.  Bank,  9  Wheat.  738. 
Where  an  attorney  is  called  upon  for  "  legal  advice"  by  a  person  acting 
for  himself,  and  he  thereupon  as-<umes  to  give  a  professional  opinion, 
this  is  sufficient  to  establish  between  them  the  relation  of  attorney  and 
client.  (Ryan  v.  Long,  35  Minn,  394,  citing  text.)  So,  if  an  attorney 
-appears  of  record  for  a  client,  with  the  latter's  knowledge  and  consent, 
and  conducts  a  litigation,  nothing  more  Is  required  to  constitute  the  re- 
lation. (Rogers  v.  Marshall,  3  MeCrary,  76,  91.)  And  where  an  attorney 
was  requested  by  a  defendant  in  a  suit,  to  assist  in  the  trial  of  a  case, 
there  being  already  an  attorney  of  record,  and  he  agreed,  this  was  held 
sufficient  to  establish  the  relation  of  client  and  attorney  between  them, 
and  authorized  the  latter  to  appear  as  attorney  in  the  case,  and  to  have  his 
name  so  entered  on  the  docket.    (Smith  v.  Black,  51  Md.  247.) 

Under  New  York  practice.  Code  Civ.  Proc.  sees.  421,  422,  until  an  attor- 
ney serves  a  formal  notice  of  appearance  or  a  pleading,  he  has  no  general 
standing  in  the  cause,  either  to  bind  or  protect  his  client.  fCouch  v.  Mul- 
hane,  63  How.  Pr.  79.) 

^  Tally  V.  Reynolds,  1  Ark.  99;  State  v.  Carothers,  1  Greene,  464;  Beck- 
ley  V.  Newcomb,  24  N.  H.  859. 

"  Conrey  v.  Brenham,  1  La.  An.  397;  Dobbins  v.  Dupree,  39  Ga.  394;  Bo- 
gardus  v.  Livingston,  2  Hilt.  236. 

*  Dawson  v.  Lawley,  4  Esp.  66;  Anderson  v.  Watson,  3  Car.  ifeP.  214; 
Crook  V.  Wright,  Ryan  &  Moody,  278;  Tabran  v.  Horn,  1  Moody  &  R. 
228;  Cameron  v.  Baker,  1  Car.  <fc  P.  268;  Hey  wood  v.  Fiott,  8  Car.  &  P.  59. 
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lord.'  One  executor  cannot  authorize  an  attorney  to  defend 
the  other.^  And  one  partner  seems  to  have  no  implied 
authority  to  retain  an  attorney  to  appear  and  defend  for  the 
firm.''  But  a  contrary  rule  appears  to  prevail  as  to  suing  a 
debtor  to  the  firm.*  When  an  attorney  is  appointed  by  an 
agent,  he  represents  not  the  agent,  but  the  principal.  If 
one,  as  the  agent  of  another,  employ  an  attorney  for  such 
other,  it  does  not  establish  the  relation  of  attorney  and 
client  between  the  agent  and  attorney.'  The  acquiescence 
of  a  party  in  the  retainer  of  an  attorney  in  his  behalf,  is 
equivalent  to  a  direct  retainer,  as  where  a  son  knew  and 
did  not  disapprove  of  the  retainer  of  an  attorney  for  him  by 
his  father,  and  where  an  attorney  is  legally  entitled  to  sue 
in  the  name  of  another,  he  is  de/acto  empowered  to  appoint 
an  attorney  to  do  so.°  A  co-defendant  may  [employ  an 
attorney  for  other  co-defendants,  and  the  appearance  by 
such  an  attorney  for  all  will  bind  all,  and  in  the  absence 
of  proof  to  tlie  contrary,  an  attorney  appearing  for  an 
infant  plaintiff  will  be  presumed  to  have  been  emploj^ed 
by  the  plaintiff's  guardian  or  next  friend.'  As  between 
plaintiff  and  defendant,  the  attorney  is  a  competent  witness 
to  prove  his  authority.' 

Although  the  license  of  an  attorney  is  prima  facie  evidence 
of  his  authority  to  appear  for  any  person  whom  he  professes 
to  represent,  he  may  nevertheless  be  compelled  by  the  court 
to  show  his  authority  at  the  instance  of  either  party  to  the 
suit'    But  when  the  attorney's  authority  to  appear  is  denied 

'  Doe  d.  Cooke  v.  Roe,  1  Barnes,  39. 

■^  9  Edw.  Ill,  chap.  3;  Elwell  v.  Quash,  1  Strange,  20;  Lepard  v.  Vernon, 
2  Ves.  &  B.  54;  Bellewu.  Inchledon,  1  Roll.  Abr.  929;  W^illiams  on  Execu- 
tors, 756,  1514. 

'  Hambridge  v.  De  la  Grouse,  10  Jur.  1096;  8  L.  T.  163;  16  Law  J.  Com. 
P.  85;  3  C.  B.  Rep.  742.    See  McCullough  v.  Guetner,  1  Blnn.  214. 

^  Harrison  v.  Jackson,  7  T.  R.  207;  CoUett  v.  Hubbard,  2  P.  Coop.  94. 

'^  Porter  v.  Peckham,  44  Cal.  204. 

«  Pickford  v.  Evvington,  4  Dowl.  453;  Cameron  v.  Baker,  1  Car.  &  P.  268. 

'  Hilllard  v.  Carr,  6  Ala.  557;  Abbott  v.  Dutton,  44  Vt.  546. 

»  Pixley  V.  Butts,  2  Cowen,  421;  TuUock  v.  Cunningham,  1  Ibid.  256; 
Caniff  V.  Myres,  15  Johns.  246;  Folley  v.  Smith,  12  N.  J.  L.  140. 

"  People  V.  Mariposa  Co.  39  Cal.  683;  Commissioners  v.  Purdy,  36  Barb. 
266;  Rogers  v.  Park,  4  Humph.  480;  West  v.  Houston,  3  Har.  (Del.)  15; 
Ninety-nine  Plaiutiflfs  v.  Vanderbilt,  4  Duer,  632. 
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b}'  the  opposite  party,  the  burden  of  proof  is  upon  the  party 
denying  it,  and  he  must  state  facts  showing  or  tending  to 
show  that  the  attorney  does  not  possess  the  authority  whicli 
he  assumes,  otherwise  the  presumption  arising  from  his 
license  and  appearance  will  prevail.^ 

It  is  said  that  two  things  are  necessary  to  establish  the 
relation  between  attorney  and  client:  (1)  the  agreement  of 
the  attorney  to  be  an  attorney  for  the  party,  and  (2)  the 
agreement  of  the  party  to  have  the  other  for  an  attorney. 
The  attorney,  though  an  officer  of  the  court,  cannot  gener- 
ally in  civil  cases  be  compelled  to  appear  or  act  for  any  one 
unless  he  has  so  undertaken-  or  accepted  a  retainer.^  If  he 
has  done  this,  he  may  be  compelled  to  appear  at  the  risk  of 
an  attachment,  or  even  of  being  struck  from  the  roll;*  pro- 
vided, it  would  appear  that  the  undertaking  is  in  writing, 
and  signed  by  the  attorney.*  And  after  having  once  entered 
an  appearance  for  a  party,  an  attorney  is  not  at  liberty  to 
strike  it  out  without  leave  of  the  court.^  A  retainer  is  de- 
termined by  the  death  of  the  client.^ 

§  186.    Retainer  and  appointment,  written  or  parol. — 

In  England,  it  has  not  been  necessary,  since  1838,  to  file 
warrants  of  attorney  to  prosecute  and  defend  previously  to 
or  at  the  time  of  signing  interlocutory  or  final  judgment, 
or  at  any  stage  of  the  proceedings.'     While  the  retainer 


'  People  V.  Mariposa  Co.  39  Cal.  683;   Thomas  v.  Steele,  22  Wis.  207. 

^  Salk.  87,  pi.  4.  An  attorney  of  a  court  may  be  heard  or  not,  as  amicus 
curi(s,  in  the  discretion  of  the  court,  concerning  a  proceeding  in  which 
he  is  not  counsel.  Such  volunteer  action  of  counsel  is  permissible,  but 
the  court  can  only  do  that  which  it  could  do  without  such  action,  and  no 
more.    (State  v.  Jefiferson  Iron  Co.  60  Tex.  312.) 

'  Lorlmer  v.  HoUister,  1  Strange,  693;  Anon.  6  Mod.  42;  Kilbey  v.  Wey- 
berg,  12  Mod.  251;  Mould  v.  Roberts,  4  Dowl.  <fc  R.  719;  Whitechurch  v. 
AVorthington,  Ca.  Pr.  66;  Holiday  v.  Scott,  Ibid.  65;  Williams  v.  Nash, 
Hardw.  131;  Bumfield  v.  James,  2  Barnes,  232;  Wigg  v.  Rook,  6  Mod.  86. 

*  Anon.  Lofft,  192. 

*  Menzies  v.  Rodriguez,  1  Price,  92.  See  Anon.  2  Chit.  415;  Hellings  v. 
Jones,  3  Bing.  70;  Parmeter  v.  Reed,  1  W.  W.  &  H.  575. 

«  Whitehead  v.  Lord,  7  Exch.  691;  21  Law  J.  Ex.  239. 
^  Reg.  Gen.  Com.  Pleas,  H.  T.  1  Vict.;  4  Bing.  B.  C.  365;  5  Scott,  479;  6 
D.  P.  C.  464. 
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need  not  be  in  writing,  yet  if  the  attorney  neglects  to  take 
the  precaution,  and  his  retainer  is  afterward  questioned,  he 
may  be  compelled  to  bear  the  costs  of  the  risk  he  thus  un- 
dertakes.' 

An  attorney  may,  however,  like  any  other  agent,  be  ap- 
pointed by  parol,  and  a  verbal  retainer  or  authority  is 
sufiicient  to  support  a  judgment,  even  in  case  of  a  corpora- 
tion, and  although  that  corporation  may  be  required  to 
make  the  appointment  under  seal.''  The  appearance  is 
prima  facie  evidence  of  authority.'  In  practice,  a  formal 
authority  is  not  often  given,  but  a  written  retainer  in  all 
cases,  no  doubt,  is  the  safest  practice,  for  both  attorney  and 
client.^  The  attorney  is  not  embarrassed  in  proving  his 
retainer,  and  the  client  can  always  show  what  were  the 
limits  of  his  authority. 

The  retainer  may  be  inferred,^  but  whether  express  or 
implied  it  should,  except  under  very  special  circumstances, 
be  from  the  party  for  whom  the  attorney  appears.^    Hav- 

1  Wiggins  V.  Peppin,  2  Beav.  403. 

•^  Lord  V.  Kellett,  2  Mylne  &  K.  1;  Wiggins  v.  Peppin,  2  Beav.  403; 
Vincent  v.  Bodardo,  2  Keb.  199;  Prior  v.  Hale,  Style,  348;  Mayor  of  Thet- 
tbrd's  Case,  1  Saik.  192;  Reg.  v.  Litchfield,  16  Law  T.  N.  S.  338;  11  Jur. 
888;  Arnold  v.  Mayor,  5  Scott  N.  S.  741;  4  Man.  &  6.  880;  S.  C.  12  Law  J. 
N.  S.  C.  B.  97;  2  Dowl.  N.  S.  574.  Employment  by  the  president  of  a 
bank  is  a  sufficient  retainer  by  the  bank.    (9  Paige,  496.) 

'  Osborn  v.  Bank,  9  Wheat.  738;  Proprietors  v.  Bishop,  2  Vt.  231;  Wash. 
C.  C.  429;  Henck  v.  Todhunter,  7  Har.  &  J.  275;  1  Bailey,  448. 

*  Owen  V.  Ord,  3  Car.  &  P.  349.  See  Tabran  v.  Horn,  1  Man.  <fe  R.  228;  11 
Johns.  464;  Lord  v.  Kellett,  2  Mylne  <fe  K.  1.  A  request  by  one  to  an  at- 
torney to  act  as  his  attorney,  is  not  a  privileged  communication,  and  may 
be  shown  by  the  evidence  of  the  attorney.  (Eickmant).  Troll,  29  Minn. 
124.) 

*  Lee  V.  Jones,  2  Camp.  496;  Gray  v.  Wainman,  7  Moore,  467;  Hall  v. 
Laver,  1  Hare,  571.  In  the  absence  of  notice  that  the  authority  of  an  at- 
torney, appearing  as  such  upon  the  record  of  the  cause,  is  limited,  the 
presumption  that  he  possesses  all  the  general  powers  of  an  attorney  im- 
plied by  the  law  from  the  relation  he  sustains  to  the  cause  in  court,  as  ap- 
pearing from  the  record,  is  conclusive  in  favor  of  the  party  relying  upon 
such  evidence  of  the  extent  of  his  authority.  But  when  an  attorney  is 
called  upon  to  perform  some  specific  service,  and  does  not  identify  him- 
self with  the  record  of  the  cause,  and  does  only  the  particular  work  he 
was  retained  to  perform,  his  implied  authority  to  bind  his  client  would 
be  limited  to  the  proper  conduct  of  the  specific  work  intrusted  to  him. 
(Cameron  v.  Stratton,  14  111.  App.  270.) 

"  Chivers  v.  Penn,  2  Show.  161;  Roe  v.  Doe,  Barnes,  39. 
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ing  once  been  retained,  and  having  onceappeared  upon  the 
record,  the  attorney  continues  such,  at  least  as  regards  the 
adverse  party,  until  the  end  of  the  suit.  There  cannot  be 
a  retainer  to  expire  in  the  middle  of  the  proceedings, 
though,  as  will  be  seen  hereafter,  the  client  may  change  his 
attorney  at  almost  any  stage  of  them  by  consent,  or  by  or- 
der of  court.  An  attorney  may  be  retained  specially, 
as  to  put  in  bail  for  a  prisoner,  or  to  take  out  a  summons 
for  his  discharge,  and  such  special  employment  does  not  vest 
him  with  the  authority  to  defend  the  action.^  But  if  the 
first  action  be  defeated  by  an  answer  of  non-joinder,  he  may, 
by  virtue  of  the  original  retainer,  commence-  a  new  action 
against  all  the  parties  named  in  the  answer.^' 

The  courts  have  sometimes  refused  to  hear  applications 
made  on  behalf  of  absent  parties,  without  proof  of  an  ex- 
press authority;'  and  even  where  an  attorney  acted  hon- 
estly for  an  absent  party,  upon  a  forged  authority,  he  was 
made  liable  for  the  costs.*  Where  any  p^,rticular  proceeding 
is  but  a  substitution  of  renewal  of  previous  proceedings,  as 

'  Dent  V.  Halifax,  1  Taunt.  493;  Spencer  o.  Newton,  6  Ad.  &.  E.  630;  1 
Nev.  &  P.  823.  The  claim  that  an  attorney  was  clothed  with  special  au- 
thority, not  embraced  within  his  employment,  must  be  established  the 
same  way  as  the  authority  of  other  agents  is  shown,  and  not  by  the  at- 
torney's own  declarations.     (Bigler  v.  Toy,  68  Iowa,  687.) 

'  Crook  V.  Wright,  Ryan  <fe  M.  278.  And  an  attorney  who  receives  a 
note  from  his  client  to  collect,  is  warranted  by  his  general  retainer  in 
bringing  a  second  suit,  after  being  nonsuited  in  the  first  for  want  of  due 
proof  of  the  execiition  of  the  note.  (Scott  v.  Elmedorf,  12  Johns.  315.) 
The  contract  of  retainer  is,  usually,  an  entire  contract  to  conduct  the  bus- 
iness to  a  termination,  but  he  is  not  obliged  to  proceed  with  the  action  if 
his  client,  after  reasonable  notice,  neglects  to  supply  him  with  funds  to 
pay  expenses  out  of  pocket.  (Wadsworth  v.  Marshall,  2  C.  &.  J.  665.)  He 
cannot,  however,  abandon  his  client  arbitrarily  at  any  stage  of  the  pro- 
ceedings when  he  may  choose  to  do  so;  and  if  he  abandons  the  cause 
without  giving  the  client  reasonable  notice,  he  will  be  liable  in  an  action 
of  damages.  (Hoby  v.  Built,  8  B.  &  Ad.  350.)  If  his  client  neglect  to 
supply  him  with  reasonable  funds  after  reasonable  notice,  he  may  sue  for 
charges  up  to  that  time;  (Vansandeau  v.  Browne,  9  Bing.  402),  and  it  is 
held,  may  end  his  employment  by  reasonable  notice  and  recover  his 
charges.  (Harris  v.  Osborn,  2  C.  &  M.  632;  Nichols  v.  Wilson,  11  Mees.  & 
W.  107  ) 

•*  Plunkett  V.  Buchanan,  3  Barn.  <fe  C.  736;  Lewis  v.  Tankerville,  11  Mees. 
&  W.  109. 

■■  Davies  v.  Eyton,  3  Barn.  &  Ad.  785. 
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where  a  fresh  action  is  commenced  after  a  successful  plea 
of  non-joinder,  the  retainer  in  the  original  action  extends 
to  the  new  action/  But  a  retainer  in  one  action  does  not 
entitle  an  attorney  de  facto  to  defend  a  cross-action.^  Nor 
is  a  retainer  in  any  action  sufficient  to  authorize  any  pro- 
ceedings which  may  incidentally  arise  out  of  it.' 

A  retainer  implies  a  promise  to  pay  all  costs  rightly  and 
properly  incurred  upon  the  retainer.*  Where  an  attorney 
is  retained  jointly  by  several  parties  to  defend  a  suit 
against  ^ach,  the  delivery  of  a  bill  of  costs  to  one  is  suffi- 
cient to  entitle  him  to  maintain  a  joint  action  against  all 
for  his  costs.^  Two  attorneys  retained  together,  not  being 
partners,  are  supposed  to  be  entitled  to  compensation  in 
equal  shares,  irrespective  of  the  amount  of  work  performed 
by  each.^  When  a  judge  orders,  by  consent,  a  consolidation 
of  actions  against  several  defendants  who  have  severally 
employed  the  same  attorney,  upon  their  undertaking  to  be 
bound  by  the  event  of  the  trial  of  one,  the  order  to  consol- 
idate operates  as  a  joint  retainer  by  the  defendants  of  the 
attorney,  and  they  are  jointly  liable  to  him  for  the  costs  of 
the  action  which  is  tried.'  A  prochein  ami  is  liable  for  costs 
on  retaining  an  attorney,  even  though  he  does  not  further 
interfere,  and  the  attorney  receives  his  instructions  from 

'  Crook  V.  VV^right,  R.  &  M.  278. 

^ V.  Lewis,  3  Law  J.  Ex.  212;  Parmeter  v.  Reed,  1  W.  W.  &  H.  575. 

■■'  Noble  V.  Bank,  3  Marsh.  (Ky.)  263.  See  Jent  v.  Halifax,  1  Taunt.  493; 
Spencer  v.  Newton,  6  Ad.  &  E.  630.  A  contract  entered  into  by  the  trus- 
tees of  a  copartnership  with  an  attorney,  the  latter  agreeing  to  prosecute 
and  defend  all  suits  for  and  against  the  firm  growing  out  of  the  business 
being  carried  on  by  such  trustees,  will  not  cover  a  suit  between  the  ben- 
eficiaries to  settle  their  relative  rights,  in  which  the  trustees  are  inci- 
dentally involved  by  reason  of  their  trusteeship.  (Vanderpool  v.  Notley, 
71  Mich.  433.) 

■*  Bolden  v.  Nicholay,  3  Jur.  N.  S.  884. 

5  Oxenham  v.  Lemon,  2  Dowl.  &  R.  461;  Finchett  v.  How,  2  Camp.  276; 
Crowder  v.  Shee,  1  Ibid.  437. 

*  Robinson  v.  Anderson,  28  Beav.  98;  a£f 'd  on  appeal,  7  DeGex,  M.  &  G. 
239. 

'  Anderson  v.  Boynton,  1  D.  &  L.  25;  13  Q.  B.  308;  14  Jur.  ]4;  19  Law  J. 
Q.  B.  42.  See,  also,  as  to  retainer,  Dawson  v.  Lawley,  4  Esp.  65;  Andei  - 
son  V.  Watson,  3  Car.  &  P.  214;  Bright  v.  Legerton,  2  DeGex,  F.  &  J.  606; 
7  Jur.  N.  S.  559;  30  Law  J.  Ch.  338;  Gregg  v.  Slater,  22  Beav.  314;  2  Jur.  N. 
S.  246;  25  Law  J.  Ch.  440. 
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third  parties,  unless  the  next  friend  displaces  this  prima 
facie  liability  by  clear  proof  that  the  attorney  acted  on  the 
credit  of  other  persons.^  Where  an  infant,  suing  by  pro- 
chein  ami,  has  obtained  judgment  for  da-mages  and  costs, 
which  have  been  paid  to  the  attorney  appointed  by  the 
next  friend  to  conduct  the  suit  for  him,  he  may  maintain 
an  action  against  the  attorney  to  recover  the  amount,  as 
money  received  for  his  use.^ 

§  187.  The  contract  of  retainer  may  be  made  like  any 
other;  it  maybe  express  or  implied.  When  services  are 
rendered  under  such  circumstances  as  reasonably  imply 
that  they  were  performed  with  the  assent  and  on  the  re- 
quest of  a  party,  he  must  be  held  liable.  Where  an  attor- 
ney for  a  divorced  wife  prepared  a  written  contract,  at  the 
request  of  the  husband,  creating  a  lien  on  the  real  estate  of 
the  former  husband,  to  secure  the  payment  of  money  to  the 
wife,  it  was  held  that,  in  the  absence  of  anj^  understanding 
on  the  subject,  the  contract  should  be  prepared  at  the  ex- 
pense of  the  partjf  whose  lands  were  to  become  incumbered 
by  it;  and  that,  although  the  attorney  was  acting  in  respect 
to  the  subject-matter  of  the  agreement  as  the  attorney  of  the 
divorced  wife,  yet  his  relations  to  her  did  not  prohibit  him 
from  preparing  the  contract  at  the  instance  of  the  other 
party,  For  on  this  service  the  husband  was  liable  to  com- 
l)ensate  the  attorney.'  A  woman  delivered  papers  to  an 
attorney,  telling  hira  she  was  entitled  to  an  estate,  and  tliat 
she  would  pay  him  if  she  recovered  it.  The  attorney  took 
the  papers,  saying  that  "  he  would  do  what  he  could  for 
her,"  and  without  further  communication  commenced  an 
action  of  ejectment,  and  afterward  abandoned  it,  under  the 
conviction  that  she  had  no  title.  The  court  held  that  the 
attorney  acted  without  sufficient  authority,  both  in  com- 
mencing and  discontinuing  the  action,  and  was  not  en- 

•  Hawkes  v.  Cottrell,  3  Hurl.  &  N.  243;  27  Law  J.  Ex.  369. 

*  Collins  V.  Brook,  5  Hurl.  &  N.  700;  29  Law  J.  Ex.  255;  Brook  v.  Col- 
lins, 6  Jur.  N.  S.  999. 

=  Cooper  <fc  Moss  v.  Hamilton,  52  111.  119. 
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titled  to  recover  the  costs  incurred.^  A  proposed  mort- 
gagee's solicitor  has  no  claim  for  his  charges  against  the 
proposed  mortgagor;  where  the  negotiation  for  the  mort- 
gage goes  off  through  the  fault  of  the  latter,  he  must  look 
to  the  person  who  retains  liim,  leaving  him  to  his  remedy 
against  the  party  who  occasioned  the  fruitless  expenses." 

§  188.  General  or  special  employment. — An  appoint- 
ment of  a  person  as  "  permanent  solicitor  "  or  attorney  does 
not  necessarily  mean  an  appointment  for  life.  The  word 
"permanent,"  in  a  resolution  of  the  directors  of  a  corpora- 
tion appointing  one  permanent  solicitor  to  the  institution, 
means  no  more  than  a  general  employment  as  contradis- 
tinguished from  an  occasional  or  special  employment. 
Such  an  employment  will  not  prevent  a  discharge  of  the 
attorney  unless  some  special  time  is  mentioned  in  the  con- 
tract. But  if  the  agreement  is  that  the  attorney  shall 
receive  a  stated  amount  per  vear  for  his  services,  the  con- 
tract is  good  for  at  least  a  year,  and  it  seems  he  cannot  be 
discharged  before  that  time.^  The  employment  of  an  attor- 
ney to  do  a  mere  ministerial  act,  such  as  procuring  the 
execution  of  a  deed,  does  not  so  constitute  him  an  agent  as 
to  affect  his  client  with  constructive  notice  of  matters 
within  the  knowledge  of  the  attorneys.* 

§  189.     Retainer  by  one  as  agent  for  another. — If  one 

as  the  agent  of  another  employ  an  attorne}^  for  such  other, 
it  does  not  establish  the  relation  of  attorney  and  client  be- 
tween the  agent  and  attorney.  Thus,  if  a  party  owning  an 
undivided  interest  in  land  employs  an  attorney  to  act  for 
him  in  relation  to  his  interest  in  a  partition  suit,  and  at  the 


'  Tabran  v.  Horn,  1  Man.  &  K.  228. 

'■'  Wilkinson  v.  Grant,  18  Com.  B.  319;  25  Law  J.  Com.  P.  233.  The  em- 
ployment by  one  of  an  attorney  at  law  to  draw  deeds  of  trust  is  of  itself 
sufficient  to  create  the  relation  of  attorney  and  client.  (Davis  v.  Kline, 
96  Mo.  401.) 

'  Elderton  v.  Bmmens,  i  Com.  B.  479;  11  Jur.  612;  16  Law  J.  P.  C.  209; 
S.  C.  (in  error)  13  Com.  B.  495;  4  H.  L.  Cas.  624;  18  Jur.  21. 

*  Wyllie  V.  Pollen,  32  Law  J.  Ch.  782;  11  M^eek.  K.  1081. 
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same  time,  as  the  agent  of  another  party  owning  an  undi- 
vided interest,  employs  the  same  attorney  to  act  for  that 
other  party  in  relation  to  his  interest,  the  relation  of  attor- 
ney and  client  does  not  exist  between  the  employer  and 
attorney  as  to  the  interest  of  the  party  for  whom  the 
employer  acted  as  agent/ 

§  190.  Retainer  by  corporations. — There  are  old  cases 
which  hold  that  the  retainer  or  employment  of  attorneys 
by  a  corporation  should  be  under  the  corporate  seal ;  and  in 
cases  where  this  has  not  been  done,  attorneys  have  failed  to 
recover  their  costs,  even  where  the  proceedings  have  been 
directed,  recognized,  and  acknowledged  by  resolution  of 
the  corporation ;  still  it  seems  that,  under  such  circum- 
stances, he  may,  on  equitable  grounds,  appropriate  funds  in 
his  possession  to  the  amount  of  his  bill.'  But  where  the 
act  of  incorporation  expressly  gives  the  directors  power  to 
appoint  and  displace  any  of  the  officers  of  the  company,  an 
appointment  of  an  attorney  under  such  a  power  need  not 
be  under  the  corporate  seal.'  Other  and  more  recent  cases 
hold  tliat  corporations  may  employ  counsel  to  prosecute  or 
defend  actions  under  a  parol  employment  in  a  legal  session, 
without  making  the  same  matter  of  record.  This  is  the 
latest  doctrine  on  the  subject.  But  it  is  said  that  it  must 
be  done  by  the  concurrent  act  of  a  majority  of  the  board 
at  a  legal  session.*  But  it  is  tolerably  well  settled  that  it 
may  be  done  even  without  a  vote,  by  a  president  or  other 
duly  qualified  executive  officer  of  the  corporation.^     As  in 

'  Porter  v.  Peckham,  44  Cal.  204. 

=  Arnold  v.  Poole,  5  Scott  N.  R.  741;  2  D.  N.  S.  574;  4  M.  &  G.  860;  7  Jur. 
653;  12  Law  J.  Com.  P.  97;  Sutton  v.  Company,  12  W.  K.  742;  10  L.  T.  N. 
S.  411. 

2  Reg.  V.  Cumberland,  5  Rail.  C.  332;  5  D.  &  L.  431;  10  Jur.  1025;  17  Law 
J.  Q.  B.  102.  See  Reg.  v.  Litchfield,  10  Q,.  B.  534;  U  Jur.  888;  16  Law  J.  Q. 
B.  333;  Lewis  v.  Rochester,  9  Com.  B.  N.  S.  401;  7  Jur.  N.  S.  680;  30  Law 
J.  Com.  P.  169;  9  W.  R.  100;  3  L.  T.  N.  S.  300. 

*  MeCabe  v.  Board,  46  Ind.  330;  Manchester  Bank  v.  Fellows,  28  N.  H. 
302. 

*■  Osborn  v.  Bank,  9  Wheat.  738.  A  railroad  company  is  liable  for  the 
services  of  an  attorney  retained  by  the  general  manager  of  the  company, 
unless  he  had  no  authority  to  make  the  employment,  and  the  attorney 
knew  it.    (St.  Louis,  etc.  R.  R.  Co.  v.  Grove,  39  Kan.  731.) 
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other  cases,  when  an  attorney  appears  for  a  corporation,  in 
court,  and  prosecutes  or  defends  an  action  for  or  against 
the  corporation,  it  is  presumed  to  be  done  on  sufficient 
authority,  and  the  production  of  a  written  warrant  of  at- 
torney for  that  purpose  is  not  necessary.^ 

When  the  president  of  a  corporation  authorizes  an  attor- 
ney or  solicitor  to  prosecute  or  defend  a  suit,  or  to  commence 
any  legal  proceeding  in  which  the  corporation  is  interested, 
the  attorney  or  solicitor  will  be  authorized  to  appear  for  the 
corporation,  and  such  corporation  will  be  bound  by  his 
acts.  And  if  the  president  exceed  his  authority  in  retain- 
ing counsel,  the  corporation  must  look  to  him  for  an^' 
damages  sustained  in  consequence  of  such  unauthorized 
act.  By  the  ancient  common  law,  corporations  aggregate 
were  considered  incapable  of  making  contracts  or  of 
appointing  agents  or  attorneys  to  do  any  binding  acts, 
except  by  a  deed  or  power  in  writing  under  their  cor- 
porate seal.  But  the  existing  law  on  the  subject  is,  that  & 
corporation  may  be  bound  by  the  acts  of  its  agents,  although 
not  under  its  corporate  seal,  and  even  where  they  are  not 
reduced  to  writing;  except  in  those  cases  where,  by  the 
provisions  of  the  Statute  of  Frauds  or  otherwise,  a  contract 
must  be  in  writing  to  render  it  valid,  if  made  by  a  private 
person.  And  the  acts  and  assent  of  corporations,  like  those 
of  individuals,  when  not  reduced  to  writing,  may  be  inferred 
from  other  facts  and  circumstances.^  » 

§  191.    Effect  of  dissolution  of  partnership  on  retainer. 

— If  attorneys,  who  are  copartners,  accept  a  retainer,  the 

'  Sohroudenbeck  v.  Phcenix  Ins.  Co.  15  Wis.  632.  Where  there  is  a 
doubt  as  to  the  authority  of  an  attorney,  who  has  appeared  for  a  defend- 
ant, a  foreign  corporation,  the  court  will,  on  the  plaintiff's  motion,  direct 
such  attorney  to  disclose  the  evidence  of  his  authority,  or  in  default 
thereof,  strike  out  his  notice  of  appearance.  (Hollins  v.  St.  Louis,  etc., 
K.  R.  Co.,  25  Abb.  N.  C.  93.) 

^  American  Ins.  Co.  v.  Oakley,  9  Paige,  500;  .38  Am.  Dec.  561;  Perkins 
V.  Company,  4  Cowen,  645;  Field  v.  Proprietors,  1  Cush.  11.  A  contract 
by  a  board  of  county  commissioners,  employing  certain  attorneys  to  act 
as  county  attorneys  for  a  period  extending  beyond  the  time  when  the 
board  will,  by  operation  of  law,  have  to  be  reorganized,  is  void  as  against 
public  policy.    (Board  of  Commrs.  v.  Taylor,  123  Ind.  148.) 
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contract  is  joint,  and  continues  to  the  termination  of  the 
suit,  and  neither  can  be  released  from  the  obligation  or  re- 
sponsibili4ies  assumed,  either  by  a  dissolution  of  their  firm, 
or  by  any  other  act  or  agreement  between  themselves.^ 
The  several  members  of  a  law  firm  constitute  but  one  per- 
son in  the  law,  and  the  act  of  one  in  the  course  of  the  part- 
nership business  is  the  act  of  all.^  Whatever  is  done  b}' 
either  in  the  defense  of  the  suit,  after  the  dissolution,  is 
done  under  the  contract  of  retainer  previously  made.  A 
dissolution  of  a  partnership  subsisting  between  attorneys, 
has  reference  to  new  business  to  be  undertaken,  and  does 
not  affect  engagements  already  made,  at  least  so  far  as  their 
clients  are  concerned,  and  the  same  remai'k  may  be  made 
as  to  the  formation  of  partnerships  among  attorneys.  The 
Statute  of  Limitations  does  not  commence  running  against 
attorneys  till  the  service  contracted  for  has  been  performed 
by  a  termination  of  the  suit,  or  the  contract  has  in  some 
other  mode  been  determined.' 

g  192.  Effect  of  death  of  party  on  retainer. — The  au- 
thority of  an  attorney  to  commence  and  prosecute  a  suit  is 
revoked  by  the  death  of  the  constituent,  and  he  has  no  au- 
thority, without  a  new  retainer,  to  appear  in  the  suit  for 
the  constituent's  executor  or  administrator.^ 

^  193.    Ancient  mode  of  appearance  by  attorney.~By 

the  common  law,  the  parties  could  not  appear  by  attorney 
in  any  action,  real,  personal,  or  mixed,  without  the  king's 
special  warrant  by  writ  or  letters-patent;  but  was  obliged 
to  follow  his  suit  in  person.^     This,  however,  must  be  un- 

'  Toralinson  v.  Polsley,  .31  W.  Va.  108,  114,  citing  text. 

»  Green  v.  Milbank,  3  Abb.  N.  C.  138,  151. 

=  Walker  v.  Goodrich,  16  111.  341;  VFhitehead  v.  Lard,  11  Eng.  Law  <fe 
Eq.  587;  Foster  v.  Jack,  4  V\^atts.  384;  Harris  v.  Osborn,  2  Cromp.  &  M.  629. 

<  Gleason  v.  Dodd,  4  Met.  333;  Palmer  v.  Reiffenstein,  1  Man.  ife  G.  94; 
Sherman  v.  Allen,  Ibid.  96;  Harmess  n.  State,  57  Ind.  1;  Doty  v.  Dexter, 
61  Mich.  348;  Prior  v.  Kiss,  96  Mo.  303,  citing  text;  Amor6  v.  La  Mothe,  5 
Abb.  N.  0.  146;  La  Paugh  v.  Wilson,  43  Hun.  619.    See  sec.  248,  post. 

*  Co.  Litt.  128a;  3  Blackst.  Com.  25;  Beeoher's  Case,  6  Co.  58;  Paige  v, 
Tulse,  2  Mod.  8. 
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derstood  of  appearance  by  attornej',  and  not  to  the  conduct 
of  the  suit. by  attorney,  after  appearance  once  made;  for  long 
prior  to  the  Statute  13  Edw.  I,  (by  which  parties  were  first 
allowed  to  appear  by  attorney)  and  even  in  the. time  of 
Glanville,  a  party  might,  upon  appearance  first  made  by 
liimself  in  person,  appoint  a  responsalis,  (whose  office  was 
similar  to  that  of  an  attornej'),  to  represent  him  during  the 
subsequent  progress  of  the  cause.'     Granville  says;^     "In 

'  Stephen  on  Pleading,  App.  N.  5. 

''  De  Legibus,  lib.  11,  chap.  1.  The  actions'  which  were  commenced 
originally  in  the  curia  regis,  and  which  were  called  actions  de  proprie- 
tate,  might  be  attended  by  the  parties  themselves,  or  by  their  attorneys. 

The  word  used  by  Glanville  is  responsalis;  and,  from  terms  used  in 
Bracton  and  Fleta,  it  has  been  supposed  that  an  attorney,  an  essoiner, 
and  a  responsalis  differed  in  some  respects.  (Bracton,  212?);  Fleta,  lib.  vi, 
chap.  11,  b.  7;  Co.  Litt.  128a.)  The  precise  distinctions  are  not  now  ascer- 
tainable with  certainty.  The  term  used  in  the  civil  law  for  attorney 
would  probably  be  procurator;  but  that  is  a  general  phrase;  and  the  term 
responsalis  is  used  in  Justinian's  Novellre  in  the  sense  of  an  officer  sent 
with  a  special  commission,  and  Glanville  is  speaking  of  the  special  func- 
tion of  representation  in  a  court  and  in  a  particular  suit.  Appearance 
used  to  be  personal;  and  amongthe  "  abuses  "  specified  in  the  "  Mirror," 
is  that  appearance  or  answer  by  attorney  was  allowed.  (Mirror,  chap.  5, 
sec.  1;  Art.  138,  102,  103,  104,  100.)  Still,  it  is  manifest  that  attorneys  did 
appear  in  court;  and  for  some  reasons  they  seem  to  have  been  different 
from  essoiners.  A  person,  when  he  appointed  a  responsalis,  was  obliged 
to  be  present  and  make  the  appointment  in  open  court,  before  the  jus- 
tices sitting  there  upon  the  bench,  and  no  attorney  could  be  received  oth- 
erwise than  from  the  principal  then  in  court;  though  it  was  not  neces- 
sary that  the  adverse  party  should  be  present  at  the  time,  nor  even  the 
attorney,  provided  he  was  known  to  the  court.  One  person  might  be  ap- 
pointed attorney,  or  two,  jointly  or  severally,  so  that  if  one  was  not 
present  to  act,  another  could  be;  and  by  such  an  attorney  a  plea  might 
be  commenced  and  determined,  whether  by  judgment  or  final  concord, 
as  effectually  as  by  the  principal  himself.  It  was  not  enougli  that  any 
one  was  appointed  bailiff  or  steward  for  tlie  management  of  another's  es- 
tate and  affairs,  to  entitle  him  to  be  received  as  his  attorney  in  court;  but 
he  must  have  a  special  authority  for  that  particular  purpose,  to  act  in  that 
particular  cause,  ad  luorandum  vel  perdendum,  for  him  in  his  stead.  It 
was  the  practice  to  appoint  in  the  curia  regis  an  attorney  to  act  in  a  cause 
depending  in  some  other  court,  and  there  then  issued  a  writ  command- 
ing the  person  appointed  to  be  received  as  such.  A  father  might  appoint 
his  son  his  attorney,  and  so  vice  versa,  and  a  wife  might  appoint  a  husband. 
Abbots  and  priors  of  canons  regular  used  to  be  received  as  attorneys  for 
their  societies,  as,  of  course,  without  letters  from  their  convents;  other 
priors,  whether  of  canons  or  monks,  if  they  were  cloistered,  even  though 
they  were  aliens,  were  never  received  in  court  without  letters  from  their 
abbot  or  chief  prior.  (Glanv.  lib.  U,  chaps.  1,  2,  3;  1  Reeves'  History  of 
English  Law,  by  Finlason,  217.) 
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suits  concerning  the  right  and  propriety  and  some  other 
pleas,  the  party  might  prosecute  either  by  himself  or  his 
attorney  (responsalis).'  The  appointment  was  made  by  the 
party  personally  in  court,  and  usually  before  the  justices  of 
the  Common  Pleas.  He  might  appoint  one  or  more;  if 
more  than  one  was  appointed,  such  appointment  might  be 
to  act  jointly  or  severally.  The  appointment  was  for  the 
particular  action  only;  and  after  appointment  the  attorney 
might  proceed  till  the  suit  was  determined  as  fully  and 
efiectually  as  the  principal  himself.  The  party  might  also 
appear  in  the  curia  regis,  and  appoint  another  to  act  for  him 
in  a  suit  in  another  court;  in  which  case  a  writ  was  di- 
rected to  the  person  presiding  in  such  court,  commanding 
him  to  admit  the  person  appointed  in  the  place  of  the  party 
in  such  plea,  ad  lucrandvm  vel  perdendum." 

In  the  Exchequer,  accountants  were  generally  obliged  to 
personally  render  their  accounts.  If  they  made  an  attorney 
to  account  for  them,  it  was  usual  to  have  the  king's  leave 
for  it.  Sometimes  the  accountant  nominated  the  attorney 
before  the  king,  and  thereupon  the  king  by  his  writ  com- 
manded the  treasurer  and  barons  to  admit  such  person  as 
attorney  accordingly.  But  sometimes  the  accountant's  at- 
torney was  admitted  by  warrant  or  leave  of  the  ti-easurer, 
chancellor  of  the  exchequer,  or  barons,  or  one  of  them.' 
Probably,  in  most  civil  suits,  a  party  might  appear  in  the 
curia  regis  and  personally  nominate  his  attorney  in  the  par- 
ticular suit;  but  in  cases  where  it  was  inconvenient  for  the 
party  to  appear  in  court,  it  was  necessary  to  have  a  special 
warrant  from  the  king.^ 

Afterward,  by  various  statutes,  the  right  to  appear  by  at- 
torney was  recognized.  But  a  party  might  still  sue  or  defend 
in  person,  and  the  right  to  prosecute  or  defend  by  attorney 
was  a  mere  privilege,  intended  for  the  convenience  and  ben- 
efit of  suitors.^    If  the  attorney  appeared  without  authority, 

'  Maddox,  Exeh.  chap.  23,  sec.  3S. 

"  1  Reeves'  History  of  English  Law,  169;  P.  N.  B.  253;  Com.  Dig.  Atty. 
B.  4. 

^  3  Blackst.  Com.  25;  Thompson  v.  Blackburn,  1  Nev.  <fe  M.  271;  Vincent 
V.  Bodardo,  2  Keb.  199;   Glanville,  lib.  11,  chap.  1;   Anon.  1  Salk.  86,  88;  1 
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the  party  was  frequently  left,  by  the  old  cases,  to  his  remedy 
against  the  attorney  by  action. 

In  the  earlier  stages  of  the  law,  attorneys  were  appointed 
orally  in  court.  Afterward,  when  they  were  allowed  to  be 
appointed  by  warrant  out  of  court,  the  practice  of  the  court 
was  to  require  the  warrant  to  be  filed,  which  might,  how- 
ever, be  done  at  any  time  before  judgment,  and  the  want 
of  it  in  the  record  was  aided  by  statute,  and  could  not  be 
assigned  for  error.^  This  strictness  was  gradually  relaxed, 
and  now,  although  an  attorney  cannot,  without  special 
authority,  admit  service  of  jurisdictional  process  upon  his 
client,  yet  it  has  been  presumed  in  collateral  proceedings, 
and  on  appeal  or  in  error,  that  a  regular  attorney  at  law, 
who  appeared  for  a  defendant,  though  not  served,  had 
authority  to  do  so.^  So,  in  order  to  enable  a  party  who  has 
been  represented  by  an  unauthorized  attorney  to  be  relieved, 
he  must  negative  the  presumption  of  authority. 

The  inconvenience  of  personal  appearance  was  remedied 
by  several  ancient  statutes.'    The  first  statute  relative  to 

Keb.  89;  Alleley  v.  Colley,  Cro.  Jac.  695;  Lorymer  v.  HoUister,  1  Strange, 
693;  McUullough  v.  Guetner,  1  Bin.  214,  469. 

'  The  following  report  is  of  a  case  in  the  time  of  Charles  II,  Court  of 
King's  Bench:  "  On  the  motion  of  Strout,  to  file  some  warrants  of  attor- 
ney, after  the  attorney's  death,  viz.,  of  Broome,  which  being  after  a  writ 
of  error  brought,  the  court  doubted,  without  there  once  were  an  actual 
warrant  entered  befoi'e  judgment,  and  this,  per  Keeling,  C.  J.,  was  the 
rule  of  C.  B.  in  his  time  on  22  Henry  VIII,  chap.  30;  but  albeit,  the  old 
books  say,  an  attorney  may  be  made  by  writ,  or  by  deed,  and  may  con- 
tinually be  demanded  in  court,  yet  the  practice  generally  of  late  is  only 
on  parol  retainer,  and  to  enter  the  warrant  at  any  time,  as  well  after  judg- 
ment as  before,  but  then  the  court  will  leave  Master  Paget  the  Gustos  Bre- 
vium  to  sue  upon  the  statute,  if  the  warrants  be  not  actually  filed  in  some 
time  before  issue,  and  brought  into  the  office  in  convenient  time."  (Vin- 
cent V.  Bodardo,  2  Keb.  199.)  If  an  attorney  without  warrant  appear,  this 
is  a  good  appearance  as  to  the  court.    (1  Keb.  89.) 

^  Lagood  V.  Patterson,  1  Blackf.  327;  Harshey  v.  Blackmarr,  20  Iowa, 
172;  89  Am.  Deo.  620;  Hill  v.  Ross,  3  Dall.  331;  Osborn  v.  Bank,  9  VPheat. 
738;  Hare  &  W^all,  notes  to  Mills  v.  Duryee,  2  Am.  Leading  Cases;  Prince 
V.  Griffin,  16  Iowa,  552;  Masterson  v.  LeClaire,  4  Minn.  163;  Shelton  v. 
Tiffin,  6  How.  U.  S.  163;  Thomas  v.  Steele,  22  Wis.  207;  Fowler  v.  Morrill, 
8  Tex.  153;  Schroudeubeok  v.  Company,  22  Wis.  207. 

»  20  Henry  III,  chap.  10  (Stat,  of  Merton);  3  Edw.  I,  Stat.  1,  chap.  42;  6 
Edw.  I,  chap.  8  (Stat,  of  Gloucester);  1  Reeves'  History  of  English  Law, 
169;  Crabbs'  History  of  English  Law,  p.  114. 
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attorneys  at  law  appears  to  be  Statute  of  Westminster  2/ 
which  enacted  that  persons  impleaded  before  the  justices  at 
Westminster,  or  in  the  King's  Bench,  or  before  the  justices 
assigned  to  take  the  assizes,  or  in  any  county  before  sheriffs, 
or  in  any  court-baron,  ma)  make  a  general  attorney  in  all 
j)leas,  to  sue  for  them  in  all  pleas  moved /or  or  against  them 
during  the  circuit,  until  the  pleas  be  determined,  or  that  his 
master  remove  him.  Succeeding  statutes  enabled  persons 
to  appear  by  attorney  in  writs  of  pramwrnre  as  in  other  writs 
and  plaints,  which  was  gradually  extended  to  tenants  in 
novel  disseising  to  appellants  in  an  appeal  of  murder  "  when 
battle  lies  not " ; "  to  persons  outlawed  and  waived  by  erro- 
neous process  of  law,  and  unable  by  reason  of  infirmity  to 
come  personally  before  the  "king  in  his  bench";  *  to  every 
natural-born  subject  bailable  by  law  in  suits  or  informa- 
tions on  penal  statutes;'  to  all  persons  outlawed  for  any 
cause,  (except  for  treason  or  felony)  to  reverse  an  out- 
lawry.^ 

The  general  effect  of  these  statutes  was  that  in  all  actions, 
real,  personal,  and  mixed,  the  demandant  or  plaintiff,  ten- 
ant or  defendant,  might  appear  by  attorney;^  and  also  on 
indictments  and  informations  on  penal  statutes,  and  on 
misdemeanors  generally,  for  crimes  less  than  felony,  the 
party  indicted  or  informed  against  might  appear  and  plead 
by  attorney.^  But  in  cases  amounting  to  treason  or  felony, 
and  in  all  cases  where  parties  were  in  contempt,  they  must 
appear  and  plead  personally.' 

Parties  are  not  generally  prevented  from  suing  and  de- 
fending in  person  if  they  choose.^"    To  this,  however,  there 

'  13  Edw.  I,  chap.  10. 

^  7  Rich.  II,  chap.  14;  12  Edw.  II,  Stat.  1,  chap.  1. 

»  3  Henry  VII,  chap.  1. 

*  7  Henry  IV,  chap.  13. 

*  29  Eliz.  chap.  5,  sec.  21;  amended  by  31  Eliz.  chap.  10,  sec.  20. 
'  4  and  5  W^m.  &  M.  chap.  18,  sec.  3. 

'  Cora.  Dig.  Atty.  B.  5. 

» 1  Roll.  Abr.  Attorney,  289,  1,  10;  2  Hale,  216;  Com.  Dig.  Attorney,  B. 
5;  Bac.  Abr.  Attorney,  B.  1;  Chit.  Cr.  Law,  411. 

'  I3r.  Abr.  Attorney,  pi.  63,  69,  81,  101;  Com.  Dig.  Attorney,  B.  6. 

'"  3  Blackst.  Com.  25;  La  Grue  v.  Benny,  2  H.  Black.  600;  Uppendale  D. 
Li^htfoot,  Sayers,  117;  Ward  v.  Netherooate,  7  Taunt.  145. 
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are  some  exceptions,  as  corporations  aggregate  arfe  in- 
capable of  appearing  in  person,  and  must  appear  by 
attorney.^ 

We  have  thus  seen  that  attorneys  were  anciently  ap- 
pointed orally  in  open  court,  then  out  of  court  by  warrant ; 
but  the  present  practice  is,  for  the  most  part,  to  have  them 
appointed  out  of  court,  with  or  without  warrant.^  The 
appearance,  however,  by  attorney,  instead  of  the  appear- 
ance of  the  party  personally,  must  appear  in  some  way 
upon  the  record,  the  party  being  presumed  to  come  into 
court  and  apply  to  be  admitted  by  attorney,  and  the  courts 
not  being  bound  to  take  judicial  notice  of  the  appointment 
if  not  entered  in  some  way  of  record.'  The  usual  com- 
mencement of  the  pleadings,  "A,  by  B  C,  his  attorney, 
complains,"  etc.,  seems  now  to  be  a  sufficient  entry  of 
appearance  by  attorney,*  and  the  filing  of  a  formal  warrant 
of  attorney  is,  as  already  stated,  no  longer  necessary. 

Even  in  early  cases  it  was  considered  sufficient  that  the 
authority  to  the  attorney  be  given  by  writing  upon  the 
process  that  such  a  one  shall  be  his  attorney."  And  if  the 
attorney  appeared,  the  court  did  not  inquire  into  his 
authority  in  the  first  instance.^  It  was  considered  sufficient 
to  say,  that  A,  venit  per  B,  attornatwm  suumJ  And  now  the 
indorsement  upon  the  summons  or  writ,  taken  in  connec- 
tion with  the  words  in  the  declaration  or  complaint,  "  the 
plaintiff,  by  his  attorney,  comes,"  etc.,  is  generally  sufficient. 
In  Osborn  v.  Bank  of  United  States,  9  Wheat.  738,  the 
Supreme   Court   of    the   United   States   decided   that  the 


'  Co.  Litt.  66.  In  re  Sntter,  Hospital's  Case,  10  Coke,  326;  Year  Book, 
19  Henry  VI.  chap.  80;  21  Edw.  IV,  18. 

'  Glanville,  lib.  11,  chap.  1;  Wynne  v.  Wynne,  1  Wils.  39;  ,2  Keb.  199. 

'  Hunter  v.  Neck,  3  Man.  &  G.  183;  Gilb.  187;  2  Hawks.  P.  C.  chap.  22, 
see.  6.  The  mere  entry  by  an  attorney  of  his  name  as  such  on  the  bar 
docket,  does  not  tend  to  show  that  he  thereby  intended  to  enter  the 
appearance  of  his  client  in  the  case.  (Fisher  v.  Anderson,  101  Mo.  460, 
citing  text.) 

*  Parsons  v.  Gill,  1  Salk.  88,  pi.  8;  1  Leon.  9. 

'  1  Sid.  31;  1  Com.  Dig.  746. 

«  1  Salk.  86. 

'  1  Com.  Dig.  746. 

A.    &   C— 26. 
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■want  of  a  warrant  of  attorney  constituted  no  ground 
of  reversing  a  decree,  although  a  corporation  was  the 
plaintiff.' 

§  194.  In  the  civil  law. — By  the  Roman  law,  and  the 
practice  under  it  in  modern  Europe,  a  party  to  a  suit  may 
appear  in  person  or  by  attorney  (procurator).  Unlike  the 
common  law,  there  is  no  presumption  that  the  procurator 
has  authority  to  represent  his  client.  It  seems  to  be  the 
practice  for  the  procurator  to  file  his  written  warrant  of 
attorney  as  the  first  step,  before  argument  commenced. 
This  is  required  by  the  court.  And  the  civil  law  acts  upon 
the  principle  that  the  act  of  two  persons  cannot  bind  or 
.affect  a  third  person,  a  stranger  to  the  act.  Inter  alios  acta 
vel  judicata,  aliis  non  nocere.  Decrees  obtained  or  confessed 
,by  attorneys  without  authority  would  be  held  absolute 
nullities  as  to  all  persons.'^ 

§  195.    General  license  by  reason  of  admission. — Every 
attorney,  regularly  licensed  and  duly  admitted  to  practice, 
possesses  a  g^ieral  license  to  appear  in  such  courts  as  he 
may  be  admitted  to,  for  any  suitors  who  may  retain  him; 
but  his  license  is  not,  of  itself,  an  authority  to  appear  for 
any  particular  person,  until  he  is  in  fact  employed  or  re- 
tained by  him  or  for  him.     But  his  authority  to  appear 
.  cannot  be  legally  questioned  until  facts  or   circumstances 
,  are  shown,  by  affidavit  or  otherwise,  sufficient  to  raise  a 
i  legal  presumption  of  want  of  authority.^     A  simple  allega- 
tion that  a  party  is  "informed  and  believes''  that  the  attor- 
ney has  no  authority,  without  stating  the  facts  upon  which 
it  is  founded,  is  not  sufficient  to  call  his  authority  in  ques- 

'  Farmers  <fc  Mechanics'  Bank  v.  Troy  City  Bank,  1  Doug.  (Mich.)  457; 
Osborn  v.  Bank  of  United  States,  9  Wheat.  738;  Hellman  v.  McWhennie, 
3  Rich.  364. 

'  Code  Tii,  lib.  Ix,  Ivi,  S.  P.  Dr.  Linde's  Lehrbuch  of  German  Civil 
Proceedings,  sec.  116.  In  France,  see  Code  de  Proo.  Civ.  tit.  xviii.  Au- 
thorities cited  by  Van  Ness,  J. :  6  Johns.  314;  Ridge  v.  Alter,  14  La.  An, 
866,  3;  Harshey  v.  Blaokmari',  20  Iowa,  183;  89  Am.  Dec.  520. 

'  Cartwell  v.  Menifee,  2  Ark.  356. 
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tion.  An  emplojmient  may  be  proven  by  circumstances 
and  facts,'  as  well  as  by  an  express  retainer. 

It  is  not  necessary  to  show  authority  at  the  outset,  whether 
the  suit  be  by  an  individual  or  a  corporation,  in  order  to 
the  progress  of  the  suit,  unless  it  is  called  for  by  the  de- 
fendant. Even  when  called  for,  the  declaration  by  the  at- 
torney that  he  was  employed  by  the  plaintiff  or  his  agent, 
who,  he  believed,  was  duly  authorized  to  employ  him,  will 
ordinarily  be  deemed  sufficient.  A  defendant  may,  how- 
ever, show  that  the  suit  is  prosecuted  without  the  consent 
of  the  plaintiff  on  the  record;  and  if  it  appear  that  he  is 
the  real  and  not  the  nominal  plaintiff,  the  action  will  be  dis- 
missed for  the  want  of  a  plaintiff  in  court.  If  he  is  the  nomi- 
nal plaintiff  only,  the  suit  might  proceed.  The  fact  tliat  it 
is  not  affirmatively  shown  upon  the  trial  that  a  suit  is  com- 
menced by  the  authority  of  the  client,  is  of  no  consequence. 
It  is  not  necessary  to  show  the  authority  until  it  is  called 
for.^  But  if  a  party  has  reason  to  believe  that  an  action 
has  been  brought  in  the  name  of  a  legal  party  without  his 
assent,  and  for  the  use  of  another,  he  may  require  the  plain- 
tiff to  file  his  warrant,  but  it  is  said  not  after  pleading  and 
issue  joined.' 

But  attorneys  are  the  officers  of  the  court,  and  answer- 
able to  it  for  the  proper  performance  of  their  professional 
duties.  They  appear  and  participate  in  its  proceedings 
only  by  the  license  of  the  court ;  and  if  they  undertake  to 
appear  without  authority  from  the  party  whom  they  pro- 
fess to  represent,  the  act  is  an  abuse  of  the  license  of  the 
court,  which,  upon  the  application  of  the  supposed  client, 
the  court  has  the  power  to  inquire  into  and  correct  sum- 
marily. An  attorney's  license  is  prima  facie  evidence  of  his 
authority  to  appear  for  any  person  whom  he  professes  to 
represent.     The  statement  of  an  attorney  that  he  appears 

'  Tally  V.  Reynolds,  1  Ark.  99. 

^  Manchester  Bank  v.  Fellows,  28  N.  H.  302.  The  authority  of  an  attor- 
ney to  prosecute  an  action  will  not  be  inquired  into,  in  the  absence  of  a 
rule  asked  against  him  to  show  his  authority.  (Hare  v.  Anderson,  12 
Ky.  L.  Rep.  382;  14  S.  VS^.  Rep.  216.) 

'  Campbell  v.  Galbreath,  5  Watts.  423. 
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even  for  a  corporation  is  prima  facie  sufficient;  but  if  the 
supposed  client  denies  his  authority,  the  court  may  require 
him  to  produce  the  evidence  of  his  retainer.  The  court 
may  also  require  an  attorney  to  show  special  authority, 
upon  the  application  of  the  opposite  party,  whenever  justice 
requires  it.' 

As  the  attorney  is  permitted,  by  almost  universal  prac- 
tice in  America,  to  do  so  under  verbal  retainer,  it  is  only 
in  cases  of  clear  want  of  authority  or  abuse  of  his  privilege 
that  he  is  held  to  be  incompetent  to  institute  a  suit,  or  to 
represent  a  party  in  court.  As  the  presumption  is  in  favor 
of  his  authority,  though  he  may  be  required  to  show  it, 
still,  if  he  acts  in  good  faith,  and  the  want  of  authority  is 
not  manifest,  he  will  not  be  held  to  have  acted  without 
authority,  because  it  is  not  shown  according  to  strict  legal 
rules.^ 

g  196.    Presumption  of   authority  to    appear.  —  The 

authority  of  an  attorney  at  law,  regularly  admitted  and 
licensed,  to  appear   for   the   party  whom  he  professes  to 

'  Clark  V.  Willett,  35  Cal.  534;  Turner  v.  Caruthers,  17  Cal.  431;  McKier- 
nan  v.  Patrick,  4  How.  (Miss.)  333;  Penobscot  Corporation  v.  Lamson,  16 
Me.  224;  33  Am.  Dec.  650;  Bridgtoii  v.  Bennett,  23  Me.  420.  See  Henck  u. 
Todhunter,  7  Har.  &  .T.  275;  16  Am.  Dec.  300. 

^  Hardin  v.  Ho-yo-po-nubby's  Lessee,  27  Miss.  567;  Rogers  v.  Park's 
Lessee,  4  Humpli.  480;  McKiernan  v.  Patrick,  4  How.  333.  The  filing  ol 
a  plea  by  an  attorney,  or  the  signing  of  an  answer  to  a  bill  in  chancery  by 
a  solicitor,  though  no  process  may  have  issued  for  the  defendants,  con- 
stitutes an  appearance,  and  is  sufficient  to  authorize  the  rendition  of  a 
judgment  or  decree  against  them,  without  any  proof  of  the  authority  of 
the  attorney.    (Lester  v.  Watkins,  41  Miss.  617.) 

It  devolves  upon  the  party  impeaching  the  validity  ot  the  authority  to 
sliow  by  positive  proof  that  it  is  invalid  and  insufficient.  (Hardin  v.  Ho- 
yo-po-nubby's  Lessee,  27  Miss.  579;  McKiernan  i;.  Patrick,  4  How.  (Miss.) 
333;  Rogers  v.  Park's  Lessee,  4  Humph.  480.) 

Tliough  the  attorney  may  be  required  to  show  authority,  yet  if  he  acts 
iu  good  faith,  and  the  want  of  authority  is  not  manifest,  he  will  not  be 
held  to  have  acted  without  authority,  because  it  is  not  shown  according 
to  strict  legal  rules.  All  that  is  required,  in  the  first  instance,  is  that  the 
attorney  has  acted  in  good  faith  and  under  an  authority  appearing  to  be 
genuine,  though  informal,  and  it  devolves  upon  the  party  impeaching 
the  authority  to  show  by  positive  proof  that  it  is  invalid.  (Hardin  v. 
Ho-yo-po-nubby's  Lessee,  27  Miss.  567.)  See  circumstances  under  which 
authority  was  considered  insufficient.    (Day  v.  Adams,  36  N.  C.  254.) 
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represent,  is  presumed  until  the  contrary  is  shown ;  in 
other  words,  an  appearance  in  a  suit  by  an  attorney  of  the 
proper  court  is  presumed  to  be  authorized/  The  burden  of 
proof  is  upon  the  party  denying  the  authority.^  But,  not- 
withstanding this,  the  opposite  party  may  compel  the 
attorney  at  the  outset  to  show  his  authority,  or  produce  his 
warrant  of  attorney.^  For  this  purpose  due  cause  must  be 
shown.*  In  some  States  it  is  prima  facie  sufficient  if  the 
attorney  declares  that  he  was  duly  emploj^ed  by  the  plain- 


'  Hays  V.  Sbattuck,  21  Cal.  51;  Anderson  v.  Sutton,  2  Duval,  480;  Tally 
V.  Reynolds,  1  Ark.  9.9;  39  Am.  Deo.  737;  Williams  v.  Butler,  35  111.  644; 
Succession  of  Patrick,  20  La.  An.  204;  Beckley  v.  Newcomb,  24  N.  H.  35"; 
Leavitt  v.  Wallace,  12  N.  H.  489;  Penobscot  Co.  v.  Lanison,  4  Shepley, 
202;  33  Am.  Dec.  656;  Henok  v.  Todhunter,  7  Har.  &  J.  275;  16  Am.  Dee. 
300:  Munnikuyson  v.  Dorsett,  2  Har.  <fc  G.  374;  Harris  v.  Galbraith,  43 
111.  309;  State  v.  Carothers,  1  Greene,  464;  Turner  v.  Caruthers,  17  Cal. 
431;    Manchester   Bank  v.   Fellows,   28  N.   H.   302;    Holmes  v.   Rogers, 

13  Cal.  191;  Jackson  v.  Stewart,  6  Johns.  33;  Plamilton  v.  Wright,  37  N.  Y. 
502;  Proprietors  v.  Bishop,  2  Vt.  231;  Osborn  v.  Bank,  9  Wheat.  231;  Post 
V.  Haight,  1  How.  Pr.  171;  2  Ibid.  32;  Thomas  v.  Steele,  22  Wis.  207;  Pills- 
bury  V.  Dugan,  9  Ohio,  117;  34  Am.  Dec.  427;  Leslie  v.  Fischer,  62  111.  118; 
Wiggins  V,  Pippin,  2  Beav.  403;  Emmens  v.  Elderton,  13  Com.  B,  495;  4 
H.  L.  Cas.  624;  Republic!  t).  DeArangoiz,  5  Duer,  643.  The  presumption 
of  an  attorney's  authority  to  appear  for  the  party  whom  he  professes  to 
represent  continues  until  the  want  of  such  authority  is  established  by 
proof.  (Norberg  v.  Helneman,  59  Mich.  210;  Voree  v.  Page,  (Neb.)  44  N. 
W.  Rep.  452;  Taylor  v.  New  Orleans,  41  La.  An.  891;  Postal  Tel.  Cable  Co. 
V.  R.  R.  Co.  43  L.a.  An.y  Where  nothing  is  shown  to  the  contrary,  the 
court  will  always  presume  that  an  attorney  appearing  for  the  State  in  tax 
suits  in  the  supreme  court,  is  authorized  by  the  attorney-general  to  act 
in  the  case.  (State  v.  Cal.  Min.  Co.  13  Nev. 203.)  So,  the  district  attorney, 
being  an  attorney  at  law,  is  presumed  to  be  autliorized  by  the  proper 
party  to  institute  the  actions  he  may  bring,  in  the  absence  of  evidence  to 
the  contrary.    (San  Luis  Obispo  v.  Hendricks,  71  Cal.  242.) 

^  Thomas  tj.  Steele,  22  Wis.  207;  Schroudenbecki;.  Company,  15  Wis.  632; 
Schlitz  V.  Meyer,  61  Wis.  418;  Norberg  v.  Heineman,  59  Mich.  210;  Rey- 
nolds V.  Fleming,  40  Kan.  106;  46  Am.  Rep.  56.  And  the  want  of  authority 
must  be  shown  by  clear  and  satisfactory  evidence.  (Wheeler  v.  Cox,  56 
Iowa,  36.) 

3  Silkman  v.  Boiger,  4  E.  D.  Smith,  236;  State  v.  Houston,  3  Har.  (Del.) 
15;  Standefer  v.  Dowlin,  Hemp.  209;  Lynch  v.  Com.  16  Serg.  &  R.  358;  16 
Am.  Dec.  582;  Campbell  v.  Galbreath,  5  Watts,  423;  Gillespie's  Case,  3 
Yerg.  325;  O'Flynn  v.  Eagle,  7  Mich.  306;  McAlexander  v.  Wright,  3  Mon. 
194;  16  Am.  Deo.  93;  Clark  v.  Willett,  35  Cal.  534;  Knowlton  v.  Plantation, 

14  Me.  20. 

*  Savery  v.  Savery,  8  Iowa,  217;  Hellman  v.  McWhennie,  3  Rich.  364; 
Barnes  v.  Profilet,  5  La.  An.  117. 
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tiff,  or  that  he  is  the  party's  general  legal  representative.^ 
The  presumption  as  to  the  authority  to  appear  extends  to 
an  appearance  by  an  attorney  in  an  appellate  court.^  In 
the  absence  of  preponderating  evidence,  a  power  of  attor- 
ney not  authenticated,  a  letter,  or  parol  evidence,  which 
raises  a  reasonable  presumption  of  the  existence  of  author- 
ity, is  sufficient,  even  when  the  authority  to  appear  is 
questioned.^ 

It  may  be  stated  that  an  appearance  by  attorney  binds 
prima  facie  the  party  for  whom  he  appears,  whether  the  at- 
torney was  employed  by  the  party  or  not.^  The  client  may, 
however,  have  a  remedy  for  an  unauthorized  appearance 
directly  against  the  attorney  for  damages,  or  he  may  make 
a  direct  application  to  the  court  which  has  rendered  a  judg- 
ment against  him  on  the  unauthorized  appearance.^  And 
the  court  may,  before  judgment,  and  in  a  proper  case,  and 
on  proper  showing,  require  an  attorney  to  exhibit  his  au- 
thority for  bringing  an  action.^  In  England,  if  the  authority 
be  denied,  a  written  warrant  has  been  required.'  If  a  party 
denies  under  oath  that  a  plea  filed  in  his  name  by  an  attor- 
ney was  filed  with  his  authority,  and  the  allegation  is  fully 
borne  out  by  positive  proof,  the  attorney's  acts  are  not  bind- 
ing.^ But  in  all  cases  of  confession  of  judgment,  the  party 
represented  without  authority,  or  falsely  represented,  should 

'  Manchester  Bank  v.  Fellows,  28  N.  H.  302;  Farrington  v.  Wright,  1 
Minn.  241;  Field  v.  Proprietors,  1  Gush.  11;  Bridgton  v.  Bennett,  2.S  Me. 
420;  Henck  v.  Todhunter,  7  Har.  &  J.  275;  16  Am.  Dec.  300;  Hardin  v.  Ho- 
yo-po-nubby,  27  Miss.  567;  Bogardus  v.  Livingston,  2  Hilt.  N.  Y.  236. 

^  Rlcketson  v.  Compton,  23  Cal.  637. 

^  Rogers  v.  Park,  4  Humph.  480. 

*  Ferguson  t>.  Crawford,  7  Hun.  25;  Brown  d.  Nichols,  42  N.  Y.26;  Den- 
ton V.  Noyes,  6  Johns.  296;  5  Am.  Dec.  237;  Abbott  v.  Dutton,  44  Vt.  546; 
S.  0.  8  Am.  R.  394;  St.  Albans  v.  Bush,  4  Vt.  58;  Spaulding  v.  Swift,  18 
Vt.  214;  Newcomb  v.  Peck,  17  Vt.  302;  Cyphert  u.  McClune,  22  Pa.  195. 
See  Stevens  v.  Puller,  55  IST.  H.  443. 

5  Ibid. 

"  Ninety-nine  Plaintiffs  v.  Vanderbilt,  4  Duer,  632;  Clark  v.  HoUiday,  9 
Miss.  711;  Gillespie's  Case,  3  Yerg.  325;  McAlexander  v.  Wright,  3  Mon. 
194;  16  Am.  Dec.  93;  Allen  v.  Green,  Bail.  448;  West  v.  Houston,  3  Har. 
(Del.)  15;  State  v.  Tilghman,  6  Iowa,  496;  McKiernan  v.  Patrick,  5  Miss. 
333. 

'  Maires  v.  Maires,  23  Eng.  Law  &  Eq.  22;  Allen  v.  Bone,  4  Beav.  493. 

*  Deeuir  v.  Lejeune,  15  La.  An.  569. 
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take  immediate  action  by  an  application  to  open  the  judg- 
ment as  soon  as  the  facts  come  to  his  knowledge ;  otherwise, 
he  may  be  considered  to  be  estopped  by  his  silence.' 

As  a  general  rule,  when  a  suit  is  commenced  or  defended, 
or  any  other  proceeding  is  had  therein  by  a  regularly 
licensed  attorney,  it  is  not  the  practice  to  inquire  into  his 
authority  to  appear  for  his  supposed  client.  But  if  the 
party  for  whom  such  solicitor  appears  or  assumes  to  act 
denies  his  authority,  and  applies  to  the  court  for  relief  be- 
fore the  adverse  party  has  acquired  any  rights  or  suffered 
any  prejudice  in  consequence  of  the  acts  of  the  attorney, 
the  court  may  correct  the  proceedings,  and  may  compel  the 
attorney  who  has  assumed  to  act  without  authority,  to  pay 
the  costs  to  which  the  parties  have  been  subjected  in  con- 
sequence of  his  improper  interference.^  But  in  cases  where 
the  adverse  party  has  acquired  rights  or  been  subjected  to 
costs  by  proceedings  in  the  name  of  a  party  who  afterward 
denies  the  authority  of  the  attorney  who  has  thus  pro- 
ceeded, courts  have  permitted  the  proceedings  to  stand, 
where  the  attorney  is  able  to  respond  in  damages,  leaving 
the  party  injured  by  such  unauthorized  proceedings  in  his 
name  to  seek  his  redress  against  the  attorney  by  a  summary 
application  to  the  court  or  otherwise.^ 

The  court  will  not  arrest  proceedings  if  satisfied  bj''  parol 
evidence  of  the  attorney's  authority.^   But  where  it  appears 

'  Cyphert  v.  McClune,  22  Pa.  195. 

^  American  Ins.  Co.  v.  Oakley,  9  Paige,  496;  38  Am.  Deo.  561;  Wright  v. 
Castle,  3  Mer.  12;  Lord  v.  Kellett,  2  Mylne  &  K.  1.  The  court  has  Inherent 
power  to  determine  by  what  authority  an  attorney  appears,  either  to 
prosecute  or  defend  for  another,  whether  the  latter  be  a  natural  or  arti- 
ficial person.  (Williams  v.  Uncompahgre  Canal  Co.  13  Colo.  469,  citing 
text.) 

'  American  Ins.  Co.  v.  Oakley,  9  Paige,  496;  38  Am.  Dec.  561;  Dundas  v. 
Dutens,  1  Ves.  Jur.  196;  Denton  v.  Noyes,  6  Johns.  297;  5  Am.  Dec.  237; 
Cox  V.  Nichols,  2  Yeates,  547;  Ex  parte  Stuckey,  2  Cox,  283.  See  Hott'- 
mire  o.  Hofifmire,  3  Edw.  Ch.  173. 

■•  Cartwell  v.  Manifee,  3  Ark.  355;  Commis  v.  Purdey,  36  Barb.  266; 
Boiitlier  v.  Johnson,  2  Browne,  (Pa.)  17;  Allen  v.  Green,  1  Bail.  448;  West 
V.  Houston,  3  Har.  (Del.)  15;  Ninety-nine  Plaintiffs  v.  Vanderbilt,  4  Duer, 
632;  Hirshfieldv.  Landman,  2  E.  D.  Smith,  208;  'Rogers  v.  Park,4Hnmph. 
480;  King  of  Spain  v.  Oliver,  2  Wash.  429;  Bush  v.  Miller,  13  Barb.  481; 
Bank  v.  Troy  Bank,  1  Doug.  (Mich.)  457.    See  Day  v.  Adams,  63  N.  C.  254. 
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that  process  was  issued  by  an  attorney  without  authority, 
such  process  may  be  set  aside  on  motion  of  the  opposite 
party/  or  the  court  will  stay  the  proceedings,  and  order  the 
attorney  to  pay  the  costs.^  To  such  a  rule  the  plaintifif 
should  be  made  a  party.  The  motion  may,  however,  ema- 
nate from  the  plaintiff  himself.' 

§  197.  Adverse  party  may  presume  authority  to  ap- 
pear.— Speaking  in  general  terms,  an  appearance  by  attor- 
ney, whether  by  plaintiff  or  defendant,  if  there  be  no  collu- 
sion, may  be  recognized  by  the  adverse  party  as  authentic 
and  valid.  Receiving  their  authority  from  the  court,  at- 
torneys are  deemed  oflBcers  of  the  court.  Their  commis- 
sions declare  them  entitled  to  confidence,  and  their  license 
is  an  assurance,  not  only  of  their  competency,  but  of  tiieir 
character  and  confidence.  The  direct  control  of  the  courts 
over  them  as  officers,  by  way  of  summary  discipline  and 
punishment,  to  compel  the  pexformance,  or  to  suspend  or 
degrade  them,  is  retained  and  exercised  as  a  guarantee  of 
their  fidelity.  It  is  no  denial  of  the  rule  that  where  there 
are  special  circumstances  calling  for  its  relaxation,  the 
courts  may  and  do  relieve  from  its  rigid  application.  So, 
when  an  appearance  is  entered  by  an  attorney  without  au- 
thority, the  inquiry  whether  the  attorney  is  of  sufficient  re- 
sponsibility to  answer  in  damages  to  the  party  injured  for 
Ills  unauthorized  conduct  has  been  entertained,  and  it  is 
proper  sometimes  to  inquire  whether  the  injury  to  the  party 
is  irremediable;  unless  such  appearance  be  set  aside,  and 
the  proceedings  founded  thereon  vacated.  In  the  exercise 
of  their  general   control   over   their   own  judgments,  the 

'  Wharton  on  Agency,  sec.  565;  Prye  v.  Calhoun  Co.  14  111.  132;  Crieh- 
field  V.  Porter,  3  Ohio,  518;  Powell  v.  Spauldlng,  3  Iowa,  443;  Hess  v.  Cole, 
2-5  N.  J.  L.;  3  Zab.  116;  Handeley  w.  Statelor,  6  Litt.  186;  Boykin  v.  Holder, 
6  La.  An.  120. 

^  Hubbart  v.  Phillips,  2  Dowl.  &  L.  707;  13  Mees.  &.  W.  703.  See  Ham- 
mond V.  Thorpe,  1  Cromp.  M.  &  R.  64;  2  D.  P.  C.  721. 

'  Wharton  on  Agency,  sec.  565;  Thatcher  ti.  D'Aguilar,  11  Ex.  436:  Nor- 
ton V.  Cooper,  3  S  male  &  Q.  375;  Jenkins  v.  Fereday,  Law  Rep.  7C.  P.  358; 
Reynolds  v.  Howell,  Law  Rep.  8  Q.  B.  398. 
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courts  may  and  do  consider  whether  they  can  relieve  tlie 
party  for  whom  an  unauthorized  appearance  is  made,  with- 
out undue  prejudice  to  the  party  who  has  in  good  faith  re- 
lied upon  such  appearance,  and  the  official  character  of  the 
attorney  who  appears.  But  when,  pending  a  litigation,  tiie 
authority  of  the  attorney  to  appear  is  denied,  and  applica- 
tion is  made  in  due  season,  the  court,  if  probable  cause  ap- 
pears, will,  in  general,  protect  the  party  applying.'  Still, 
the  general  rule  remains,  that  a  retainer  will  be  presumed 
when  the  attorney  appears,  and  the  adverse  party,  having 
no  noticq,  or  ground  of  suspicion,  may  act  on  that  presump- 
tion.^ 

g  198.  Denial  of  authority  to  appear — Requiring  pro- 
duction of  authority. — The  attorney's  authority  to  appear 
is  derived  from  the  party,  and  dependent  on  him  for  its 
continuance ;  and  although  it  is  not  the  practice  of  tlie 
courts,  in  ordinary  cases,  to  require  the  attorney  to  produce 
either  a  warrant  or  other  authority  from  the  suitor,  before 
he  is  permitted  to  appear,  yet  its  production  may  be,  and 
under  certain  circumstances  will  be,  required  by  the  court. 
Courts  act  on  the  presumption  that  the  attorney  is  author- 
ized by  the  party;  and  it  is  by  virtue  of  this  authoritj'^  that 
he  is  permitted  to  appear  and  prosecute  or  defend,  and  not 
merely  because  he  is  an  officer  of  the  court,  admitted  by 
them,  and  sworn  to  discharge  his  dutj'.  Both  in  England 
and  America,  the  cases  are  numerous  where  parties  have 
obtained  relief  against  the  acts  of  unauthorized  attorneys, 
although  the  old  English  rule  might  have  been  otherwise. 
Lord  Mansfield  expressly  states  the  doctrine,  that  a  party 
to  a  suit  is  not  bound  by  the  act  of  an  attorney  not  em- 
ployed by  him  ;  and  where  a  defendant  had  paid  money  to 
the  attorney,  who  had  brought  a  former  suit,  and  appeared 
for  the  plaintiff,  he  was  said  to  be  liable  to  pay  it  over  again, 

'  Ninety-nine  Plaintiffs  v.  Vanderbilt,  4  Duer,  632;  Wright  v.  Castle,  3 
Mer.  12;  Lord  v.  Kellett,  2  Mylne  &  K.  1. 

*  Hamilton  v.  Wright,  37  N.  Y.  502;  Bepublic  of  Mexico  v.  De  Aran- 
goiz,  5  Duer,  643;  Jaclison  v.  Stewart,  6  Johns.  33;  9  Paige,  496;  38  Am. 
Dec.  561. 
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if  it  appeared  the  attorney  was  not  employed  by  the 
plaintiff.^ 

In  a  case  in  New  York,  it  was  held  that  judgment  ob- 
tained against  the  defendant,  not  served  with  process,  in 
consequence  of  the  appearance  of  an  unauthorized  attorney, 
was  not  conclusive  upon  the  defendant,  and  the  proceed- 
ings were  reversed,  and  the  party  permitted  to  make  his  de- 
fense. Whatever  may  have  been  the  old  English  rule,  the 
practice  of  the  English  courts  now  seems  to  be  not  to  con- 
sider the  act  of  an  attorney  conclusively  binding  unless  he 
is  employed  by  the  person  for  whom  he  appears,  and  the 
decisions  of  the  courts  of  the  United  States  have  generally 
been  in  accord  with  that  practice.^  Especially  will  the 
plaintiff  be  relieved,  and  proceedings  set  aside  or  stayed, 
when  it  appears  that  the  attorney  is  insolvent.' 

"  If,  in  defraud  of  the  rights  of  a  bona  fide  party,  two  nom- 
inal parties  to  a  suit  procure  a  judgment  to  be  entered  by 
means  of  a  fraudulent  unauthorized  appearance,  such  judg- 
ment may  be  impeached  collaterally,  so  far  as  concerns  any 
persons  tainted  with  knowledge  or  bound  to  inquire  into 
the  fraud."*  It  has  been  held  by  the  Supreme  Court  of  the 
United  States,  that  while  the  party  against  whom  an  un- 
authorized appearance  has  been  entered,  when  sued  on  a 
record  in  which  judgment  has  been  entered  against  him  on 
such  attorney's  appearance,  may  prove  that  the  attorney 
had  no  authority  to  appear ;  yet  he  can  do  this  only  on  a 

'  Robson  V.  Eaton,  1  T.  R.  62. 

*  Robson  V.  Eaton,  1  Term  Rep,  62;  Denton  v.  Noyes,  6  Johns.  293;  5 
Am.  Dec.  237;  Critehfield  v.  Porter,  3  Ohio,  518;  Anon.  11  111.  488;  Frye  v. 
Calhoun  Co.  14  111.  132;  Walworth  v.  Henderson,  9  La,  An,  339;  Bell  v. 
Ursury,  4  Litt.  334. 

'  Campbell  v.  Bristol,  19  Wend.  101.    See  Meyer  v.  Littell,  2  Pa.  177. 

■*  Wharton  on  Agency,  sec.  566;  Beckley  v.  Newcomb,  24  N.  H,  369; 
Mexico  V.  De  Arangoiz,  5  Duer,  643;  Jackson  v.  Stewart,  6  Johns.  34; 
Henek  v.  Todhunter,  7  Har.  &  J.  275;  16  Am.  Dec.  300;  Turner  v.  Caruth- 
ers,  17  Cal.  431;  Hayes  v.  Shattuck,  21  Cal.  51;  Dalton  v.  Dalton,  33  Ga.  243; 
Tally  V.  Reynolds,  1  Ark.  99;  31  Am.  Dec.  737;  Williams  v.  Butler,  35  111. 
544;  Kent  v.  Richards,  3  Md,  Ch,  392;  Norris  v.  Douglas,  5  N.  J.  L  ;  2 
South.  817;  Conrey  v.  Brenham,  1  La.  An.  397;  Bank  of  Conn.  v.  Bank  of 
Buflfalo,  6  Paige,  497;  Fowler  v.  Morrill,  8  Tex,  153;  Cox  v.  Hill,  3  Ohio, 
411,    See  Pillsbury  v.  Dugan,  9  Ohio,  117;  34  Am,  Dec,  427, 
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special  plea,  or  on  such  plea  as  under  systems  which  do  ' 
not  follow  the  common-law  system  of  pleading  is  its  equiv- 
alent.' 

Notwithstanding  an  attorney's  license  is  prima  facie  evi- 
dence of  his  authority  to  appear  for  any  person  whom  he 
professes  to  represent,  he  may  be  compelled  by  the  court  to 
show  his  authority  to  appear  for  such  party,  and  this  may 
be  required  of  him  at  the  instance  of  the  opposite  party  as 
well  as  of  the  party  for  whom  he  appears.  In  order  to  in- 
voke the  exercise  of  such  power,  the  opposite  party,  when 
he  questions  the  authority  of  the  attorney,  must  state  facts 
showing,  or  tending  to  show,  that  the  attorney  did  not  pos- 
sess the  authority  which  he  exercised.  He  must  state  such 
facts,  and  the  grounds  and  reasons  which  induced  him  to 
believe  that  the  attorney  had  no  authority  to  appear ;  oth- 
erwise the  prima  facie  evidence,  viz.,  the  presumptions  aris- 
ing from  the  license  and  the  fact  of  the  appearance,  will 
prevail.  A  mere  general  allegation  that  a  party  is  informed 
and  believes  that  the  attorney  had  no  authority,  is  not  gen- 
erally deemed  sufficient  to  overthrow  the  presumption.^ 

In  Clark  v.  Willett,  35  Cal.  534,  the  authority  of  an  attor- 
ney to  appear  was  discussed.  The  bill  of  exceptions  related 
to  the  power  of  the  inferior  court  to  go  behind  the  license 
of  an  attorney,  and  inquire  as  to  his  authority  to  appear 
for  his  client.  The  bill  showed  that  when  the  case  was 
called  for  trial,  the  defendant's  attorney,  appearing  on  be- 
half of  one  of  the  plaintiffs,  who  was  present  in  court, 
moved  to  discontinue  the  case  as  to  him,  and  in  support  of 
the  motion  presented  an  affidavit  to  the  effect  that  the 
action  had  been  brought  without  the  affiant's  consent,  and 
against  his  will ;  that  his  name  had  been  used  without 
authority;  that  he  was  opposed  to  the  prosecution  of  the 
action,  and  desired  it  to  be  discontinued  as  to  him. 

A  case  was  cited  ^  where  certain  commissioners  had  re- 


'  Hill  V.  Mendenhall,  21  Wall.  453. 

''  People  V.  Mariposa  Co.  39  Cal.  683;  McKiernan  v.  Patricli,  4  How. 
(Miss.)  333. 
'  Commissioner  v.  Younger,  29  Cal.  147;  Clark  v.  Willett,  35  Cal.  534. 
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'  tained  counsel  to  bring  an  action.  A  trial  had  been  had, 
resulting  in  favor  of  the  commissioners,  and  a  new  trial 
granted.  At  that  stage  of  the  case  the  commissioners, 
without  substituting  another  attorney  of  record,  and  with- 
out the  knowledge  of  their  attorney  of  record,  compromised 
the  action,  authorized  the  attorney  of  defendant,  in  writing, 
to  appear  for  them  and  dismiss  tlie  action,  which  he  did ; 
but  the  motion  was  resisted  by  the  commissioners'  attorney 
of  record,  upon  the  ground,  among  others,  that  he  was  still 
the  attorney  of  record  of  the  commissioners,  and  as  such 
entitled  to  manage  and  control  the  case,  until  displaced  and 
another  substituted  of  record.  The  inferior  court  dismissed 
the  action,  but  the  appellate  court  reversed  the  judgment, 
holding  in  effect  that  where  a  party  retains  an  attorney  to 
bring  or  defend  an  action,  the  attorney  has  a  right  to  con- 
trol and  manage  the  case  until  he  has  been  superseded 
according  to  the  statute.  The  question  there  was,  whether 
the  court  was  bound  to  recognize  the  attorney  of  record  as 
possessing  the  right  to  manage  the  case,  or  could  at  pleasure 
ignore  him  altogether,  and  recognize  another  as  having 
that  right. 

But  in  Clark  n.  Willett '  the  question  was,  whether  the 
court  had  the  power  to  inquire  as  to  the  retainer  of  the 
attorney,  upon  the  suggestion  of  the  client  that  he  had 
abused  the  license  of  the  court,  and  brought  the  action 
without  authority.  The  court  had  no  doubt  about  the 
power,  and  held  that  attorneys  were  the  officers  of  the 
court,  and  answerable  to  it  for  the  proper  performance  of 
their  professional  duties.  They  appear  and  participate  in 
its  proceedings  only  by  the  license  of  the  court ;  and  if  they 
undertake  to  appear  without  authority  from  the  party  whom 
they  profess  to  represent,  the  act  is  an  abuse  of  the  license. 
The  court  may  require  him  to  produce  the  evidence  of  his 
retainer  under  the  supervisory  power  which  it  has  over  its 
process  and  the  acts  of  its  officers.''     It  has  been  held  that 

'  35  Cal.  539. 

2  Turner  v.  Caruthers,  17  Cal.  4S1;  Clark  v.  Willett,  35  Cal.  540.    W^hen 
required,  an  attorney  must  produce  satisfactory  evidence  of  his  author- 
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the  court  may  require  an  attorney  to  show  special  author- 
ity, upon  the  application  of  the  opposite  party,  when  justice 
requires  it.^ 

§  199.    Effect  of  authorized  appearance  by  attorney. — 

A  voluntary  appearance  by  an  attorne)^  if  authorized,  is  as 
eifective  for  the  purposes  of  jurisdiction  as  an  actual  service 
of  summons;  and  when  an  attorney  of  a  court  of  record 
appears  in  an  action  for  one  of  the  parties,  his  authority,  in 
the  absence  of  any  proof  to  the  contrary,  will  be  presumed. 
A  record  which  shows  such  an  appearance  will  bind  the 
party  until  it  is  proven  that  the  attorney  acted  without 
authority.  And  where  suit  is  brought  on  a  record  which 
shows  a  voluntary  appearance  by  attorney,  it  is  not  allow- 
able, under  the  common-law  system  of  pleadings,  under  a 
plea  of  nul  tiel  record  only,  to  prove  that  the  attorney  had 

ity  to  prosecute  a  suit,  but  any  written  communication  by  letter  or  other- 
wise, either  giving  authority  or  recognizing  it,  will  in  such  case  be  ample 
evidence,  and  indeed  any  parol  proof  of  any  sort  of  this  fact  would  be 
sufficient,  as  all  the  court  asks  in  addition  to  the  attorney's  official  re- 
sponsibility, is  such  proof  as  will  raise  a  reasonable  presumption  of  the 
existence  of  such  authority.    (Low  v.  Settle,  22  W.  Va.  387.) 

Although  an  attorney  may  at  the  proper  time,  under  the  provisions  of 
the  Indiana  Statute  (Ind.  Rev.  St.  sec.  970),  be  required  to  produce  and 
prove  the  authority  under  which  he  appears,  yet  his  authority  to  appear 
cannot  be  controverted  on  the  trial  by  evidence  outside  the  issues  in  the 
case.    (Indiana,  etc.,  R.  R.  Co.  o.  Maddy,  103  Ind.  200.) 

'  McKiernanu.  Patrick,  4  How.  (Miss.)  383.  Justices'  courts  being  of 
special  and  limited  jurisdiction,  the  authority  of  an  attorney  who  appears 
therein  extends  no  further  than  the  proceedings  before  the  justice. 
(Berkery  v.  Circuit  Judge,  82  Mich.  160.)  But  written  authority  to  an 
attorney  to  appear  on  behalf  of  a  corporation  in  all  suits  which  may  be 
br  lught  against  it  in  any  justice's  court  in  a  certain  city,  is  held  suffi- 
cient to  authorize  him  to  appear  for  it  in  justice's  court,  and  to  follow  the 
cause  upon  appeal.  (Norberg  v,  Heineuian,  59  Mich.  210.  See  Clark  v. 
McGregor,  55  Mich.  412.) 

If  a  party  appears  by  an  attorney  in  a  justice's  court,  an  objection  to 
the  attorney  so  to  do  is  waived  by  the  failure  of  the  adverse  party  to 
raise  the  objection.  (Rickey  v.  Christie,  40  Hun.  278.  See  Syracuse 
Moulding  Co.  •;;.  Squires,  15  N.  Y.  Supp.  321.) 

A  person  cannot  prove  his  authority  to  appear  as  attorney  for  a  party 
in  a  suit  before  a  justice  by  producing  a  letter  from  a  third  person  ask- 
ing him  to  appear,  although  such  third  person  is  himself  a  lawyer,  if  It 
dues  not  distinctly  appear  that  he  is  attorney  for  the  party.  (Reed  v. 
Northrup,  50  Mich.  443.) 
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no  authority  to  appear.  Though  a  party  may  prove  that 
the  attorney  had  no  authority  to  appear,  yet  he  can  do  this 
only  on  a  special  plea,  or  on  such  plea  as,  under  systems 
which  do  not  follow  the  common-law  system  of  pleading,  is 
the  equivalent  of  such  a  plea.  A  plea  of  nul  tiel  record  only 
denies  the  existence  of  the  record  itself,  and  is  met  by  the 
production  of  the  record  valid  upon  its  face,  or  an  exempli- 
fication duly  authenticated.' 

Whenever  the  record  shows  an  appearance  by  attorney, 
the  presumption  is  that  such  appearance  was  an  authorized 
one,  especially  in  the  absence  of  fraud ;^  and  even  where 
the  record  is  silent  as  to  the  attorney's  authority  to  accept 
service,  and  the  record  discloses  such  acceptance  of  service, 
the  presumption  of  authority  to  accept  such  service  will 
also  be  indulged  in.^ 

It  maj'  be  considered  settled,  therefore,  that  if  the  attor- 
ney is  authorized  to  appear,  the  jurisdiction  over  the 
defendant  is  perfect,  and  the  subsequent  action  of  the  attor- 
ney, in  the  absence  of  fraud  by  the  adverse  party,  is  bind- 
ing on  the  client  both  at  law  and  equity.  The  rule  that  a 
party  cannot  in  equity  find  relief  from  the  consequence  of 

'  Hill  V.  Mendenhall,  21  Wall.  453.  See,  also,  Thompson  v.  Whitman, 
18  Wall.  457;  Knowles  v.  Company,  19  Ibid.  58;  Bimeler  v.  Dawson,  4 
Scam.  538;  39  Am.  Deo.  430;  Harrod  v.  Barreto,  2  Hall,  302;  Shumway  v. 
Stillman,  6  Wend.  447;  15  Am.  Deo.  374;  Starbuck  v.  Murray,  5  Ibid.  1J8; 
21  Am.  Dec.  172;  Prioe  v.  Hlokok,  39  Vt.  292;  Judkins  v.  Company,  37  N. 
H.  482;  Holt  v.  AUoway,  2  Blackf.  108;  Moulin  v.  Company,  4  Zab.  222; 
Oilman  v.  Lewis,  Ibid.  248;  Aid  rich  v.  Kinney,  4  Conn.  380,  10  Am.  Deo. 
151;  Eager  v.  Stover,  59  Mo.  87;  Hayes  v.  Shattuck,  21  Cal.  51;  Holmes  v. 
Rogers,  13  Cal.  191. 

•'  Potter  V.  Parsons,  14  Iowa,  286;  Alton  v.  Gilmanton,  2  N.  H.  520;  Tal- 
bottt).  McGee,  4  Mon.  377;  Pike  v.  Emerson,  5  N.  H.  393;  22  Am.  Dee. 
468;  Gallard  v.  Smart,  6  Cowen,  385;  Buckland  v.  Conway,  16  Mass.  396; 
Holker  v.  Parker,  7  Cranch,  436;  Williams  v.  Butler,  35  111.  544;  Leavitt 
V.  Wallace,  12  N.  H.  489;  Osborn  v.  Bank,  9  Wheat.  830;  McCullough  v. 
Guetner,  1  Binn.  214;  Anderson  v.  Sutton,  2  Duval,  480. 

'  Ibid.;  Prince  v.  Griffin,  16  Iowa,  552.  Where  the  record,  in  a  case  in 
which  process  has  been  served,  recites  that  the  parties  appeared  by  their 
attorneys  and  agreed  to  the  following  decree,  the  authority  of  the  attor- 
neys cannot  be  questioned  on  appeal  or  writ  of  error.  Consent  takes 
away  error;  and  a  judgment  by  agreement  or  compromise  cannot  be  Im- 
peached, unless  for  fraud,  collusion,  or  like  causes.  (Dunman  v.  Hart- 
well,  9  Tex.  495;  60  Am.  Dec.  176.) 
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his  own  negligence,  or  of  a  mistake  of  the  law,  is  equally 
applicable  where  the  mistake  or  neglect  is  that  of  his  attor- 
ney employed  in  the  management  of  the  case.' 

I  200.  Unauthorized  appearance— Dismissal  of  suit 
on  motion. — When  an  attorney  commences  a  suit  without 
authority,  it  is  the  duty  of  the  court  to  dismiss  the  same  on 
motion  of  defendant.  The  attorney  must  be  actually  em- 
ployed for  the  purpose  before  he  can  represent  the  party  in 
court.  The  relation  of  client  and  attorney  must  subsist  be- 
tween them.  That  relation  cannot  be  created  by  the  attor- 
ney alone.  The  suitor  has  a  right  to  select  his  own  attor- 
ney. If  an  attorney  is  required  on  a  proper  showing  to 
produce  his  authority,  and  then  fails  to  show  it,  the  suit 
should  be  summarily  dismissed  by  the  court.  The  process 
of  the  courts  is  not  to  be  issued,  except  at  the  instance  of  a 
suitor.  It  must  be  demanded  by  him  in  person  or  by  his 
authorized  attorney.  A  defendant  is  not  bound  to  answer 
the  merits  of  a  suit  commenced  without  authority  from  the 
plaintiff.  Otherwise  he  might  be  twice  compelled  to  liti- 
gate the  same  cause  of  action.  A  judgment  in  his  favor  in 
a  suit  prosecuted  without  authority  would  be  no  bar  to  a 
second  action  brought  by  the  direction  of  the  plaintiff.^ - 

In  a  case  before  the  Circuit  Court  of  the  United  States^ 
for  Pennsylvania,  two  rules  were  obtained  by  the  defendant ; 
one  was  for  plaintiff's  attorney  to  file  his  warrant  of  attor- 
ney. As  to  this  first  rule,  Bushrod  Washington,  J.,  deliv- 
ering the  opinion  of  the  Court,  said  :  "  We  think  that  this 
rule  must  be  made  absolute,  for  it  would  be  strange  if  a 
court,  whose  duty  it  is  to  superintend  the  conduct  of  its  offi- 
cers, should  not  have  the  power  to  inquire  by  what  author- 
ity an  attorney  of  that  court  undertakes  to  sue  or  to  defend 
in  the  name  of  another;  whether  that  other  is  a  real  or  fic- 

'  Bradish  v.  Gee,  1  Anib.  229;  GiflFord  v.  Thorn,  1  Stock.  Ch.  702,  722; 
Jones  V.  Williamson,  H  Cold.  371;  Wynn  v.  Wilson,  Hemp.  698;  Chester  v. 
Apperson,  4  Heisk.  639;  Shricker  v.  Field,  9  Iowa,  366;  Winchester  v. 
Grosvenor,  48  111.  517. 

^  Prye  v.  Calhoun  Co.,  14  111.  132. 

=  King  of  Spain  v.  Oliver,  2  Wash.  C.  C.  429. 
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titious  person,  and  whether  its  process  is  used  for  the  pur- 
pose of  vexation  or  fraud  instead  of  that  for  which  alone  it 
is  intended.  The  only  question  can  be  as  to  the  time  and 
manner  of  calling  for  the  authority,  and  as  to  the  remedy, 
which  are  in  the  discretion  of  the  court,  and  ought  to  be 
adapted  to  the  case."  In  this  case  there  was  a  statute  cov- 
ering the  matter.  "  But,"  he  continues,  "  the  court  not  de- 
riving its  right  to  interpose  under  the  statute,  will,  at  the 
threshold,  inquire  by  what  authority  the  suit  is  instituted  ; 
and  being  satisfied,  either  by  the  production  of  the  warrant 
of  attorney,  or  by  any  other,  even  parol  evidence,  that  the 
attorney  acts  by  authority,  will  not  in  a  summary  way  ar- 
rest the  proceedings." 

Especially  may  the  court  in  its  discretion  require  a  war- 
rant to  be  produced,  on  proof  that  the  attorney  is  proceeding 
without  authority  for  the  purpose  of  oppression,  or  for  any 
other  sinister  purpose.' 

When  the  proof  is  called  for,  any  proof,  in  the  absence  of 
other  proof  to  overbalance  it,  is  sufficient,  such  as  an  unau- 
thenticated  power  of  attorney,  a  letter,  or  any  parol  evidence 
which  raises  a  reasonable  presumption  of  the  existence  of  au- 
thority.^ The  attorney  may  himself  be  a  witness  to  prove 
his.  authority.' 

When  an  attorney  sues  out  a  writ  of  error  without  the 
authority  of  the  parties  named  as  plaintiffs  in  the  writ,  the 
process  will  be  dismissed,  at  the  cost  of  the  attorney  who 
sued  out  the  process.*  An  attorney  who  enters  an  appear- 
ance in  a  suit  without  authority,  is  answerable  for  the  ensu- 
ing damages  for  the  injury  he  may  thereby  have  occasioned 
the  parties.'' 


'  Allen  V.  Green,  1  Bail.  418;  McKlernan  v.  Patrick,  5  Miss.  333. 

■^  Kogers  v.  Park,  4  Humph.  480;  Low  v.  Settle,  22  W.  Va.  387. 

■■!  Hirshfleld  v.  Landman,  3  E.  D.  Smith,  208;  Scott  v.  Elmendorf,  12 
Johns.  317;  Tullock  v.  Cunningham,  1  Cowen,  256;  Pixley  v.  Rutts,  2 
Cowen,  421;  Caniff  t).  Myers,  15  Johns. 246;  Eickman  v.  Troll,  29  Minn.  124. 

■"  Anon.  11  111.  448. 

'^  Field  V.  Gibbs,  1  Peters,  C.  C.  155.  If  an  attorney  appears  without 
authority  his  acts  can  bind  no  one.  (Napton  v.  Leaton,  71  Mo.  358;  Great 
V\'est  Mining  Co.  v.  Mining  Co.  12  Colo.  46;  13  Am.  St.  Rep.  204.) 
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§  201.  Judgments  obtained  through  unauthorized  ap- 
pearance of  attorney.— The  subject  of  the  effect  of  a  judg- 
ment procured  by  the  acts'  of  an  unauthorized  attorney- 
opens  up  one  of  those  embarrassing  questions  about  which 
few  agree,  upon  which  the  most  contradictory  opinions  are 
expressed  with  equal  certainty,  and  which,  the  more  it  is 
discussed,  the  less  settled  it  appears  to  become.  Is  a  judg- 
ment so  procured  void  or  voidable,  or  absolutely  conclusive? 
Must  it  be  attacked  directly,  or  can  it  be  attacked  collater- 
ally? Is  there  a  difference  in  the  rule  between  domestic 
judgments  and  the  judgments  of  other  States,  or  foreign 
judgments?  Is  a  sale  under  such  a  judgment  to  an  inno- 
cent third  party  perfect?  Does  it  pass  title,  or  may  it  be 
said  that  the  judgment-creditor  has  no  title  to  pass?  Does 
the  fact  of  the  ability  of  the  attorney  to  respond  pecuniarily 
ill  damages  make  any  difference  as  to  the  right  of  a  party 
to  relief,  or  is  it  a  false  quantity  in  the  solution  of  the  prob- 
lem? To  investigate  all  these  questions  fully  would  lead 
us  too  far  into  the  law  of  judgments;  but  an  attempt  will 
be  made  to  present  those  views  which  seem  entitled  to  the 
most  respect,  and  to  state  what  is  settled,  so  far  as  the  unsat- 
isfactory condition  of  the  law  upon  the  subject  will  enable 
us  to  do  so. 

"  The  general  recital  that  the  defendant  appeared,  is 
even  in  those  States  where  direct  jurisdictional  statements 
are  regarded  as  conclusive,  susceptible  of  explanation  and 
avoidance  by  showing  that  the  appearance  was  by  an 
unauthorized  attorney.  It  is  also  thought  to  involve  no 
dispute  with  the  record  to  show  that  the  attorney,  whom  it 
states  appeared,  had  no  authority  so  to  do.'  In  these 
instances,  however,  and  others  of  a  like  kind,  the  courts 
have  relied  on  the  well-known  rule  that  estoppels  must  be 
certain,  as  a  reason  for  admitting  evidence  that  might  have 
been  shut  out  by  a  clear  and  positive  recital.      There  was 

'  Freeman  on  Judgments,  sees.  563,  560;  Lawrence  v.  Jarvis,  32  HI.  304; 
B  iltzett  V.  Nosier,  1  Iowa,  588;  63  Am.  Dec.  466;  Price  v.  Ward,  1  Dutch. 
225;  Arnott  v.  Webb,  1  Dill.  362.  See  Bunton  v.  Lyford,  37  N.  H.  512;  75 
Am.  Dec.  14t,  and  note  146-151,  reviewing  the  decisions  upon  this  subject. 

A.  &  C— 27. 
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said  to  be  no  direct  or  necessary  conflict  between  an  aver- 
ment on  the  one  part  that  the  defendant  appeared  and 
proof  on  the  other  that  the  appearance  was  by  an  attorney^ 
who  did  not  represent  the  defendant;  and  there  has  been  a 
manifest  reluctance  to  go  beyond  this,  and  assume  tiie 
responsibility  of  holding  that  '  an  unequivocal  allegation 
that  the  defendant  was  served  personally,  or  entered  a  per- 
sonal appearance,  can  be  disproved  by  parol  evidence.' ' 
Nevertheless,  numerous  cases  exist  in  which  the  authority 
to  controvert  the  truth  of  unequivocal  allegations  found  in 
the  record  in  regard  to  jurisdiction,  is  affirmed  in  express 
terras  or  by  necessarj'  implication."  ^ 

Where  an  attorney  appears  without  authority,  and  con- 
fesses judgment,  the  remedy  may  bo  against  him;  or  in  a 
proper  case,  an  application  may  be  made  to  open  the  judg- 
ment. Where  an  attorney  confesses  judgment  against  sev- 
eral partners,  under  an  authority  derived  from  only  one, 
it  is  the  duty  of  the  others  to  make  immediate  application 
to  the  court  to  open  the  judgment.  If  thej'  omit  this,  after 
notice,  and  permit  their  lands  to  be  levied  on,  condemned, 
and  sold,  they  are  concluded  by  their  own  acquiescence  if  not 
otherwise  precluded  from  raising  the  objection  against  the 
sheriff's  vendee.  Giving  notice  of  the  objection  at  the  sheriff 's 
sale  amounts  to  nothing  more  than  to  show  that  the  party 
complaining  has  notice  himself  of  the  defect  of  authority,  but 
:  acquiesces  in  it  by  taking  no  measures  to  arrest  the  pro- 
■  ceedings.'     If  the  judgment  be  confessed  through  fraud  and 

1  Am.  Lead.  Cas.  5th  ed.  643. 

^  Freeman  on  Judgments,  sec.  563,  citing  Pinneran  v.  Leonard,  7  Allen, 
51;  83  Am.  Dec.  665;  McDermott  v.  Olay,  107  Mass.  501;  Hoffman  u.  Hoff- 
man, 46  N.  Y.  30;  7  Am.  Rep.  299;  Pollard  v.  Baldwin,  22  Iowa,  .328;  Carle- 
ton  V.  Bickford,  iS  Gray,  591;  Marx  v.  Fore,  51  Mo.  69;  11  Am.  Rep.  432; 
Eaaley  v.  McClinton,  33  Tex.  288;  Norwood  v.  Cobb,  15  Tex.  500;  S.  C.  24 
Ibid.  551;  Rape  v.  Beaton,  9  Wis.  328;  76  Am.  Deo.  269;  Kerr  v.  Kerr,  41 
N.  Y.  272;  Starbuck  v.  Murray,  5  Wend.  148;  21  Am.  Dec.  172;  Noyes  v. 
Butler,  6  Barb.  613;  Kane  v.  Cook,  8  Cal.  449.  See,  also,  Chapman  u.  Austin, 
44  Tex.  133. 

'  Cyphert  v.  McClure,  22  Pa.  195. 

A  warrant  of  attorney  to  confess  a  judgment  cannot  be  expressly  re- 
voked. The  nature  of  the  debt  need  not  be  described  in  the  warrant,  if 
it  be  for  a  sum  certain.    (Eldridge  v.  Fobwell,  3  Blackf.  208;  Odes  v. 
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collusion,  the  part}'  may  be  relieved  against  it  in  equity. 
But  a  confession  of  judgment  by  counsel  representing  the 
case,  with  the  knowledge  of  the  party,  is  sufficient,  without 
any  special  authorization  to  that  effect.  In  attacking  a 
judgment  obtained  by  confession,  especially  after  a  long 
lapse  of  time,  merits  must  be  shown  by  the  applicant.^ 

§  202.  Interference  with  judgment  by  a  court  of  equi- 
ty.— To  justify  a  court  of  equity  in  interfering  with  a  judg- 
ment at  law,  on  the  ground  of  want  of  authority  to  appear, 
the  evidence  should  show  clearly  and  unequivocally  that 
such  judgment  was  fraudulently  and  wrongfully  obtained 
without  negligence  or  fault  on  the  part  of  the  judgment- 
defendant.  The  burden  of  proof  is  with  the  complainant,  and 
before  he  is  entitled  to  relief  he  must  fully  establish  what 
he  alleges  to  be  true.''  And  this  cannot  be  done  for  the  first 
time  on  review."  With  this  understanding  there  seems  to 
be  no  doubt  but  that  a  direct  action  in  equity  lies  against 
a  judgment  obtained  by  the  unauthorized  appearance  of  an 
attorney.  But  it  should  be  brought  with  all  possible  speed 
after  the  judgment  is  rendered.*  It  has  been  the  practice, 
sometimes  by  motion  and  sometimes  in  chancery,  to  relieve 
parties  against  judgment  so  rendered.* 

Woodward,  2  Ld.  Raym.  849.)  An  attorney  confessing  a  judgment  may 
be  called  on  to  file  his  warrant.     (Weesy  v.  Kitchen,  80  Pa.  St.  160.) 

'  Tippaek  v.  Bryant,  63  Mo.  580;  Bradish  v.  Gee,  1  Amb.  229;  Lyon  v. 
Williams,  42  Ga.  168;  Davant  v.  Carlton,  53  Ga.  491. 

'  Johnson  v.  Lyon,  14  Iowa,  431;  Thomas  v.  Steel,  22  Wis.  207;  Jennings 
V.  Conn,  11  Iowa,  542;  Shroudenbeck  v.  Company,  15  Wis.  632;  Winters  v. 
Means,  25  Min.  241;  13  Am.  St.  Rep.  489. 

^  Floyd  Co.  V.  Tompkins,  23  Ind.  348;  Denton  v.  Noyes,  6  Johns.  296;  5 
Am.  Dec.  237;  Ellsworth  i).  Campbell,  31  Barb.  134;  Pierson  v.  Holman,  5 
Blackf.  482. 

*  Bryant  v.  Williams,  21  Iowa,  329. 

*  Critchfleld  v.  Porter,  3  Ohio,  518;  Shelton  v.  Tiffin,  6  How.  163;  Truett 
«.  Wainright,  4  Gilm.  420;  De  Louis  v.  Meek,  2  Greene,  55;  Powell  v. 
Spaulding;  3  Greene,  443;  Ridge  v.  Alter,  14  La.  An.  866;  Marvel  v.  Ma- 
nouvrier,  14  La.  An.  3;  74  Am.  Dec.  424;  Heflfermau  v.  Burt,  7  Iowa,  321; 
71  Am.  Dec.  445;  McKelvay  v.  Jones,  2  Har.  (N.  J.)  345;  Price  v.  Ward,  1 
Dutch.  225.  Where  special  circumstances  do  not  necessitate  a  resort  to  a 
court  of  equity,  relief  from  a  judgment  rendered  against  a  party,  upon 
the  unauthorized  appearance  of  an  attorney  in  his  name,  is  to  be  sought 
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g  203.  Collateral  attack. — -The  presumption  in  favor 
of  the  attorney  to  appear  has  been  said  to  be  not  merely 
prima  facie,  but  conclusive  in  all  collateral  proceedings,  and 
ill  such  proceedings  the  party  whose  appearance  seems  to 
have  been  made  by  an  attorney  will  not  be  permitted  to 
prove  that  he  never  authorized  the  attorney  to  represent 
him.^  But  other  decisions  at  least  intimate  that  the  au- 
thority of  the  attorney  can  always  be  disputed,^  unless  the 
acts  be  subsequently  ratified  by  the  client,'  by  paying  the 
attorney  compensation,  or  even,  perhaps,  by  silence,  if  he 
has  knowledge  of  the  proceedings.^ 

§  204.  Consequences  of  unauthorized  appearance — 
Foreign  and  domestic  judgments. — Many  decisions  hold 
that  in  a  suit  or  direct  action  on  a  judgment  rendered 
against  a  party,  upon  an  unauthorized  appearance  by  an 
attorney,  if  that  judgment  be  a  domestic  one,  the  party  can- 
not plead  in  defense  his  ignorance  of  the  suit,  and  the  at- 
torney's want  of  authority  to  appear  for  him.^     But  as  to 

in  a  direct  application  to  the  court  by  motion  in  the  action  in  which  the 
unauthorized  appearance  was  entered.  And  if  the  attorney  is  insolvent 
at  the  time  the  application  for  relief  is  made,  the  judgment  will  be  abso- 
lutely vacated  and  set  aside,  although  he  may  not  have  been  insolvent 
when  the  judgment  was  rendered,  provided  the  application  is  made  be- 
fore the  rights  of  the  party  procuring  the  judgment  have  changed  to  his 
prejudice.  {Vilas  v.  Plattsburgh,  etc.,  R.  R.  Co.  123  N.  Y.  440;  20  Am.  St. 
Rep.  771.) 

'  Freeman  on  Judgments,  sec.  128;  Field  v.  Gibbs,  1  Peters,  C.  C.  155; 
Baker  v.  Stonebroker,  34  Mo.  175;  Reed  v.  Pratt,  2  Hill,  64;  Hofmire  v. 
Hofmire,  3  Edw.  Ch.  174;  Am.  Ins.  Co.  v.  Oakley,  9  Paige,  496;  38  Am. 
Dec.  561;  Carpentier  v.  Oakland,  30  Cal.  439;  Hamilton  v.  Wright,  37  N. 
Y.  502;  Brown  v.  Nichols,  42  N.  Y.  26;  Derr  v.  Wilson,  84  Ky.  14. 

'  Hess  V.  Cole,  3  Zab.  |125;  Shumway  v.  Stillman,  6  Wend.  453;  15  Am. 
Dec.  374;  Shelton  v.  Tiffin,  6  How.  163.  A  recital  in  a  decree  that  a  party 
was  represented  by  an  attorney  does  not  preclude  the  party  from  show- 
ing the  attorney's  want  of  authority.  (Chapman  v.  Austin,  44  Tex.  133; 
Napton  V.  Seaton,  71  Mo.  368.) 

3  Ryan  v.  Doyle,  31  Iowa,  53. 

"  Reynolds  v.  Howell,  L.  R.  8  Q.  B.  398;  S.  C.  6  .Moak's  Eiig.  R.  129; 
Robson  V.  Eaton,  1  Term  Rep.  62. 

»  St.  Albans  v.  Bush,  4  Vt.  58;  Campbell  v.  Bristol,  19  Wend.  101;  Les- 
see of  Pillsbury  v.  Dugan's  Admr.  9  Ohio,  117;  34  Am.  Dec.  427;  Hollert 
V.  Montgomery's  Admr.  5  Dana,  11;  Field  v.  Gibbs,  3  Peters  C.  C.  155;  2 
Am.  li.  Cas.  803;  England  v.  Garner,  90  N.  C.  197;  Everett  v.  Warner 
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foreign  judgments  the  contrary  seems  to  be  now  settled, 
both  in  the  Federal  and  State  courts ;  and,  consequently,  a 
judgment-debtor,  in  an  action  against  him  on  the  judgment 
of  another  State,  may  successfully  defend  by  sliowing  that 
the  attorney  who  entered  an  appearance  for  him  had  no  au- 
thority to  do  so.^ 

The  judgments  of  other  States  may  be  declared  on  as 
records  and  evidences  of  debt;  on  a  proper  plea,  the  juris- 
diction of  the  courts  rendering  them  may  be  put  in  issue, 
but  not  the  merits  of  the  judgments.  A  record  merely 
reciting  one's  having  appeared  by  attorney  was  held  not  to 
be  contradicted  b}'^  a  plea  alleging  that  he  never  was  with- 
out the  jurisdiction  of  the  court,  was  never  served  with 
process,  and  never  did  appear.  The  conclusiveness  of 
judgments,  therefore,  as  to  matters  tending  to  show  that  the 
court  had  jurisdiction,  does  not  extend  to  such  recitals,  but 
only  to  specific  averments  of  fact,  such  as  an  arrest,  per- 
sonal service,  or  personal  appearance,  and  such  general 
recitals,  is  prima  facie  only,  may  be  traversed,  and  the  con- 
trary shown. ^ 

Bank,  58  N.  H.  340.  But  see  contra,  Reynolds  v.  Fleming,  30  Kan.  106;  46 
Am.  Rep.  86;  Mastin  v.  «ray,  19  Kan.  458;  27  Kan.  149;  Baker  v.  O'  Riordon , 
65  Cal.  .368;  Anderson  v.  Hawhe,  115  111.  33;  Ferguson  v.  Crawford,  70  N. 
Y.  253;  26  Am.  Rep.  589;  Great  West  Min.  Co.  v.  Mining  Co.  12  Colo.  46; 
13  Am.  St.  Rep.  204;  Winters  v.  Means,  25  Minn.  241;  13  Am.  St.  Rep.  489. 
And  the  rule  that,  in  the  case  of  a  strictly  domestic  judgment,  a  party  not 
served,  but  for  whom  an  unauthorized  appearance  was  entered  by  an  at- 
torney, cannot,  on  those  grounds,  assail  the  judgment  for  want  of  juris- 
diction, has  no  application  in  a  case  where  the  defendant  in  the  judgment 
was  a  non-resident  of  the  State  during  the  pendency  of  the  proceedings, 
and  was  not  within  the  jurisdiction.  (Vilas  v.  Plattsburgh,  etc.,  R.  R. 
Co.  123  N.  Y.  440;  20  Am.  St.  Rep.  771.)  The  court  will  set  aside  an  un- 
authorized appearance  entered  for  a  non-resident  defendant.  (Nordlinger 
V.  De  Mier,  64  Hun.  276.) 

'  Harshey  v.  Blackmarr,  20  Iowa,  161;  89  Am.  Dec.  520;  Hindman  v. 
Mackall,  3  Grreene,  170;  Latterett  v.  Cook,  1  Iowa,  1;  63  Am.  Dec.  428; 
Baltzell  u.  Nosier,  Ibid,  588;  63  Am.  Dee.  466;  Shelton  v.  Tiffin,  6  How. 
164;  D'Arcey  w.  Ketchum,  11  Ibid.  165;  Harris  v.  Hardeman,  14  Ibid.  3.34; 
Sherrard  v.  Nevins,  2  Ind.  241;  52  Am.  Deo.  508;  Thompson  v.  Emmert, 
15  111.  415;  Miller  v.  Gaskins,  2  Rob.  (La.)  94;  Gleason  v.  Dodd,  4  Met.  .333; 
Aldrich  v.  Kenney,  4  Conn.  380;  10  Am.  Dec.  151;  Starbuck  v.  Murray,  5 
Wend.  148;  21  Am.  Dec.  172;  Wilson  v.  The  Bank,  6  Leigh,  570;  Norwood 
V.  Cobb,  24  Lex.  551;  Price  v.  Ward,  1  Dutch.  225;  Hess  v.  Cole,  3  Zab.  116. 

=  Gleason  v.  Dodd,  4  Met.  333,  Per  Shaw,  C.  J.;  Hall  v.  Williams,  6  Pick. 
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In  an  action  on  a  judgment  of  a  court  of  another  State, 
the  defendant  may  defend  by  showing  that  such  court  had 
no  jurisdiction  of  his  person ;  and  he  may  for  that  purpose 
show  that  he  had  no  legal  notice  of  the  original  suit,  and 
never  authorized  any  one  to  use  his  name  or  appear  for 
him  in  that  suit;  unless,  from  the  record  of  such  judgment, 
it  appears  affirmatively,  and  as  a  matter  of  adjudication, 
that  he  had  legal  notice,  or  duly  authorized  an  appearance. 
And  the  mere  recital  in  a  judgment,  that  the  party  "  came 
in,"  has  been  held  not  to  show  conclusively  that  he  had 
legal  notice,  or  that  he  appeared  in  person  and  submitted 
to  the  jurisdiction,  or  that  he  authorized  any  one  to  appear 
for  him.  And  so,  in  an  action  in  a  State,  on  a  judgment 
of  a  court  in  another  State,  rendered  for  costs,  against  a 
plaintiff  in  a  suit  commenced  in  the  latter,  he  may  defend 
successfully,  by  showing  that  he  gave  no  authority  to  insti- 
tute such  suit,  and  had  no  knowledge  thereof  before  judg- 
ment was  rendered  therein.^ 

In  an  interesting  case  in  Ohio  it  appears  an  action  was 
brought  in  Ohio  to  recover  on  a  judgment  rendered  in  Ar- 
kansas. Personal  appearance  was  entered  in  the  first  suit  in 
Akansas  prior  to  the  civil  war.  After  the  latter  State  had 
joined  the  Southern  Confederacy,  and  while  it  was  in  arms 
against  the  Union,  thie  defendants  being  residents  of  Ohio, 
the  case  was  tried.  The  attorney  for  defendants,  who  was 
retained  and  appeared  before  the  war,  continued  to  do  so 
on  the  trial  of  the  case,  and  consented  to  a  trial.  It  was 
claimed  on  one  side  that  these  facts  gave  the  Court  jurisdic- 
tion over  the  person ;  but,  on  the  other,  that  such  appear- 
ance could  confer  no  power  on  the  court  to  do  an  unauthor- 

232;  17  Am.  Dec.  356;  Biasell  v.  Briggs,  9  Mass.  462;  6  Am.  Dec.  88.  See 
Noble  V.  Gold,  1  Mass.  410;  2  Ara.  Deo.  36;  Starbuck  v.  Murray,  5  Wend. 
148;  21  Am.  Deo.  172;  Holbrook  v.  Murray,  5  Ibid.  161;  Shumway  v.  Still- 
man,  6  Ibid.  447;  Wilson  v.  Bank,  6  Leigh,  670;  Hoffman  v.  Stone,  .31  Tex. 
595;  Bartlett  v.  Knight,  1  Mass.  401;  Mills  v.  Duryee,  7  Cranch,  481; 
Hampton  v.  MoConnell,  3  Wheat.  234;  McElmoyle  v.  Cohen,  13  Peters, 
312;  Ferguson  v.  Mahon,  11  Ad.  &  E.  179;  Robson  v.  Eaton,  1  T.  R.  62; 
Aldrieh  v.  Kinsey,  4  Conn.  380;  Thompson  v.  Whitman,  18  Wall.  457; 
Knowles  v.  Company,  19  Wall.  58. 
'  Watson  V.  Bank,  4  Met.  343;  Gleasou  v.  Dodd,  Ibid.  333. 
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ized  act,  and  that  the  war  and  secession  of  the  State  worked 
a  revocation  of  his  agency.  The  court  very  fully  considered 
the  legal  and  political  effect  of  the  secession  of  Arkansas, 
and  the  validity  in  one  State  of  a  judgment  rendered  in 
another,  which  is  valid,  and  shows  jurisdiction  upon  its 
face,  and  how  far  such  a  judgment  is  entitled  to  faith  and 
credit  in  the  other  State  under  constitutional  provisions. 
The  court  came  to  the  conclusion  that  an  inquiry  may  be 
made  into  the  jurisdiction  of  the  court  of  the  sister  State, 
in  which  a  judgment  offered  in  evidence  was  rendered,  that 
such  a  judgment  may  be  contradicted  as  to  the  facts  neces- 
sary to  give  the  court  jurisdiction,  and  if  it  be  shown  that 
such  facts  did  not  exist,  the  record  will  be  a  nullity,  not- 
withstanding it  may  recite  that  they  did  exist,  and  that  the 
power  of  the  court  to  render  the  judgment  is  an  open  ques- 
tion.' Without  going  into  the  general  subject,  which  would 
call  for  too  extended  a  discussion,  the  case  is  so  far  relevant 
to  the  present  matter,  that  it  decides  that,  under  the  cir- 
cumstances, the  State  being  in  armed  rebellion,  it  was  the 
duty  of  defendants'  attorney  to  have  declined  to  appear  as 
such,  or,  if  he  appeared,  to  have  taken  the  proper  steps  to 
suspend  the  proceedings.  His  consent  to  the  hearing  was 
not  in  the  interest  of  his  clients,  and  clothed  the  court 
with  no  jurisdiction,  and  that  therefore  the  court  had  none.''' 
And  it  may  be  generally  stated  in  all  cases  of  foreign  judg- 
ments at  least,  that,  though  an  attorney  who  appears  and 
confesses  judgment  for  a  suitor  is  prima  facie  to  be  taken  as 

'  Pennywit  v.  Poote,  27  Ohio  St.  600;  22  Am.  Rep.  340.  The  reader  inter- 
ested in  the  general  subject  will  find  a  copious  citation  of  authorities  at 
page  618  of  the  report.  See,  also,  as  to  the  effect  of  the  fudgments  of  other 
States,  Freeman  on  Judgments,  2d  ed.  chap.  26,  and  sees.  604,  604n.  That 
the  jurisdiction  of  the  courts  of  a  sister  State  may  be  inquired  into  col- 
laterally, notwithstanding  the  recitals  in  the  judgment,  see,  especially, 
Thompson  v.  Whitman,  18  Wall.  457;  Knowles  v.  Company,  19  Wall.  58; 
Napton  V.  Leaton,  71  Mo.  358;  note  to  Bartlett  v.  Knight,  2  Proflfatt's 
American  Decisions,  42,  where  the  authorities  upon  the  general  subject 
are  reviewed. 

'  Pennywit  v.  Foote,  27  Ohio  St.  600;  22  Am.  Am.  Rep.  340,  Ashburn,  J., 
dissenting.  See,  also,  to  the  same  effect,  Botts  &  Darnall  v.  Crenshaw, 
Chase,  224;  Eaton  v.  Pennywit,  25  Ark.  144.  See  Foote  v.  Richmond,  42 
Cal.  430;  Wyatt  v.  Burr.  25  Ark.  476;  Cyphert  v.  IMcClune,  22  Pa.  195. 
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having  been  retained,  yet  if  the  fact  be  otherwise  the  court 
will,  upon  proof,  set  aside  the  judgment  or  declare  it  a  nul- 
lity.' Counsel  are  not  presumed  to  have  appeared  for  the 
mere  purpose  of  waiving  their  client's  rights.^ 

It  may  be  considered,  therefore,  as  settled,  that  whenever 
it  appears  by  the  record  of  a  judgment  of  a  sister  State,  that 
the  defendant  appeared  by  attorney,  it  is  prima  facie  evi- 
dence of  the  fact,  but  the  defendant  may  rebut  the  pre- 
sumption by  proof  that  the  attorney  named  in  the  record 
never  had  any  authority  to  appear  for  him ;  in  other 
words,  notwithstanding  the  recital  in  the  record,  he  may 
disprove  the  authority  of  the  attorney  to  appear.'  It  seems, 
that  the  questions  of  authority  of  attorneys  to  appear  in  an 
action  is,  under  proper  instructions,  a  question  of  fact  for 
the  jury.'' 

It  may  well  be  asked  why  these  rules  should  not  also 
apply  to  domestic  judgments  as  well  as  foreign.  It  may  be 
said  that,  in  the  case  of  a  foreign  judgment,  it  is  impossible, 
or  at  least  unreasonable,  to  require  the  defendant  to  go  to 
the  court  of  the  State  which  rendered  it,  and  attack  it 
directly  by  a  bill  or  motion  ;  hence,  he  is  permitted  to 
plead  the  want  of  authority  in  the  attorney,  defensively 
and  collaterally;  whereas,  in  the  case  of  a  domestic  judg- 
ment, it  may  be  deemed  better  to  force  the  party  to  assail  it 
directly,  (thus  giving  the  court  an  equitable  control  over 
the  proceedings,)  by  prohibiting  him  from  re-sorting  to  the 
plea  of  want  of  authority  in  the  attorney,  collaterally,  as  a 
defense  to  a  scire  facias,  or  direct  action  on  the  judgment. 
Still,  the  party  is  entitled  to  relief  when  an  unjust  judg- 

'  Dobbins  v.  Dupree,  39  Ga.  394.    See  Scott  v.  Eaton,  26  Ark.  17. 

'  Berkheim  v.  Company,  38  Cal.  623. 

■>  Howard  v.  Smith,  33  N.  Y.  Superior  Court  R.  124;  Sliumway  v.  StiU- 
man,  6  Wend.  447;  Starbucli  v.  Murray,  5  Ibid.  148;  21  Am.  Dec.  172;  Long 
V.  Levy,  1  Hill,  597.  But  see  Brown  u.  Nioiiols,  42  N.  Y.  27;  Ex  parte 
Sternes,  77  Cal.  156;  11  Am.  St.  Rep.  251;  Ex  parte  Ah  Men,  77  Cal.  196;  H 
Am.  St.  Rep.  263;  Goodwin  v.  Sims,  86  Ala.  102;  11  Am.  St.  Rep.  21;  Nap- 
ton  V.  Leaton,  71  Mo.  356;  Vilas  v.  Plattsburgh,  etc.,  R.  R.  Co.,  123  N.  Y. 
440;  20  Am.  St.  771;  Oilman  u.  Oilman,  126  Mass.  26;  30  Am.  Rep.  646; 
Wright  V,  Andrews,  130  Mass.  149. 

■■  Howard  v.  Smith,  supra;  Alspaugh  v.  Jones,  64  N.  C.  29. 
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ment,  though  a  domestic  one,  has  been  rendered  against 
him  by  fraud  or  collusion,  or  by  the  appearance  of  an 
unauthorized  attorney,  if  the  party  seeks  the  relief  by  bill 
or  motion  promptly.^ 

In  Indiana,  and  other  States,  the  rule  is  as  follows :  Where 
a  judgment  is  rendered  by  a  court  of  general  jurisdiction, 
and  the  record  shows  that  an  attorney  of  the  court  appeared 
for  the  defendant  and  filed  an  answer,  the  jurisdiction  of 
the  court  cannot  be  controverted,  unless  it  be  by  proof  of 
fraud,  or  that  the  defendant  was  not  a  citizen  of  the  State, 
nor  during  the  pendency  of  the  proceedings  within  the 
jurisdiction  of  the  court,  and  had  neither  been  notified  of 
the  suit,  nor  had  given  authority  to  an  attorney  to  enter  an 
appearance  for  him.  Under  such  circumstances,  upon 
establishing  the  fact  that  the  appearance  was  unauthorized, 
he  will  be  relieved  from  the  judgment.  But  when  a  party 
is  within  the  process  of  tlie  court,  although  not  served  with 
notice,  and  an  appearance  had  been  entered  for  him  by  an 
attorney,  the  court  will  require  him  to  aver  in  his  proceed- 
ings to  obtain  relief  from  the  judgment  rendered,  that  he 
had  a  defense  to  the  action,  and  if  no  rights  of  bona  fide 
purchasers  have  intervened,  the  court  will  stay  proceedings 
under  the  judgment  while  it  preserves  its  lien  and  permits 
the  party  to  make  his  defense  to  the  original  action,  and  to 
the  extent  he  may  succeed  in  that  defense,  relieve  him  from 
the  effect  of  the  judgment.  And  it  is  considered  that  this 
rule  gives  "  full  faith  and  credit  to  the  judicial  proceedings 
of  every  State '' ;  the  same  faith  and  credit  that  we  give  to 
the  records  of  our  own  State  courts;  and  although  the 
terms  "  domestic  judgments  "  and  "  the  judgments  of  other 
States"  are  used  in  various  decisions,  and  a  distinction 


'  Harshey  v.  Blaekmarr,  20  Iowa,  161;  89  Am.  Dec.  500,  Per  Dillon,  J.; 
Lyon  V.  Boilvin,  7  111.  629;  Denton  v.  Noyes,  6  Johns.  296;  5  Am.  Dec. 
229;  Leprere  v.  Richard,  10  La.  An.  669.  It  is  said  in  Illinois,  that  if  in  a 
suit  on  a  promissory  note  an  attorney  appears  and  has  possession  of  the 
note  sued  on,  the  inference  is  that  he  has  authority  to  conduct  the  suit; 
that  he  had  none  to  prosecute  the  suit  at  law,  affords  no  ground  of  equi- 
table relief;  but  such  a  question  must  be  determined  in  the  court  of  law, 
not  one  of  equity.    (Harris  v.  Galbreath,  43  111.  309.) 
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attempted  to  be  drawn  between  them  as  two  distinct  classes, 
this  rule  is  considered  within  the  principle  upon  which  all 
the  authorities  rest.'  But  where  the  defendant  has  not  been 
within  the  jurisdiction  of  the  court,  it  would  not  be  just, 
it  has  been  said,  to  compel  him  to  come  under  that  juris- 
diction, and  establish  his  defense  to  the  action,  in  order  to 
obtain  relief  from  a  judgment  obtained '  without  notice  ; 
and,  therefore,  the  relief  granted  him  must  be  absolute  im- 
munity from  the  judgment.''' 

§  205.  Effect  of  unauthorized  appearance  on  innocent 
third  parties. — Decisions  in  Iowa  declare  that  a  judgment 
procured  by  the  appearance  of  an  unauthorized  attorney 
will  be  vacated  in  equity,  though  such  vacation  destroys 
the  rights  acquired  by  a  bona  fide  purchaser  without  notice. 
But  the  Supreme  Court  of  California  has  said  relative  to 
other  cases:  "If  an  unauthorized  appearance  by  an  attor- 
ney for  a  non-resident  defendant,  who  was  not  served  with 
process,  can  afterward  be  shown  to  invalidate  the  title  of  a 
bona  fide  purchaser  without  notice  at  the  executive  sale,  it 
stands,  so  far  as  I  am  aware,  as  a  solitary  exception  to  the 
general  rule,  and  the  doctrine  ought  not  to  be  further  ex- 
tended." ^  But  in  the  Supreme  Court  of  the  United  States 
the  rule  is  in  favor  of  the  doctrine  of  the  Iowa  courts ;  for 
where  a  party  was  not  amenable  to  the  jurisdiction  of  a 
court,  and  did  no  act  to.  authorize  the  judgment,  they  said 
he  could  not  be  affected  by  it,  or  by  any  proceedings  under 
it.     "  The  judgment  being  void,  for  want  of  jurisdiction  in 

'  Wiley  V.  Pratt,  23  Ind.  628;  Sherrard  v.  Nevins,  2  Ind.  241;  52  Am.  Dec. 
508;  Pierson  v.  Holman,  5  Blackf.  482;  Shelton  v.  Tiffin,  6  How.  163;  Floyd 
V.  Tompkins,  23  Ind.  348;  Boylan  v.  Whitney,  3  Ind.  140;  Ellsworth  v. 
Campbell,  31  Barb.  134;  Hall  v.  Williams,  6  Pick.  232;  17  Am.  Dec.  356; 
Bodurtha  v.  Goodrich,  3  Gray,  511.  • 

^  Ibid,  and  Critehfleld  v.  Porter,  3  Ohio,  518;  Pierson  v.  Holman,  5 
Blackf.  482;  Sterne  v.  Bentley,  3  How.  Pr.  331;  Blodgett  v.  Conklin,  9 
Ibid.  442;  Ellsworth  v.  Campbell,  31  Barb.  134;  Bunton  v.  Lyford,  37  N. 
H.  512;  75  Am.  Dec.  144. 

'  Reeve  v.  Kennedy,  43  Cal.  649;  Stokes  v.  Geddes,  46  Cal.  17;  Harshey 
V.  Blackmarr,  20  Iowa,  161;  89  Am.  Dec.  500;  Bryan  v.  Williams,  21  Iowa, 
329.    See  also  Hamlin  v.  McCahlll,  Clarke  Ch.  219. 
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the  court,  no  right  passed  (to  the  purchaser)  under  the  mar- 
shal's sale." ' 

Of  course,  when  an  appearance  has  been  entered,  the 
claim  to  deny  the  authority  of  the  attorney  is  viewed  with 
disfavor,  whenever  innocent  third  parties  have  acquired,  or 
think  they  have  acquired,  rights  under  the  judgment  or 
decree. 

§  206.  Effect  of  the  attorney's  pecuniary  responsibility. 

— It  is  laid  down  in  an  early  case  in  Salkeld,^  that  "  when 
an  attorney  takes  upon  himself  to  appear,  the  court  looks 
no  further,  but  proceeds  as  if  the  attorney  had  sufficient 
authority,  and  leaves  the  party  this  action  against  him." 
But  this  doctrine,  stated  thus  broadly,  has  been  gradu- 
ally undermined,  and  may  now,  we  think,  be  considered 
as  overthrown.  It  obliges  a  person  to  be  bound  by  the 
unauthorized  act  of  a  mere  stranger.  It  binds  him  by 
a  judgment  of  a  court  without  a  day  in  court.  It  relieves 
the  other  party  of  a  duty  which  belongs  to  him,  viz:  to 
serve  his  process  and  to  see,  at  his  peril,  that  his  adversary 
is  in  court;  and  it  compels  the  wrong  party  to  look  to  the 
attorney.  The  rule  was  very  soon  qualified  in  the  King's 
Bench.^  An  attorney  appeared,  and  judgment  was  entered 
against  the  supposed  client,  and  the  former  had  no  warrant 
of  attorney,  and  the  question  was  if  the  court  could  set 
aside  the  judgment.  The  court  said  :  "  If  the  attorney  be 
able  and  responsible,  we  will  not  set  aside  the  judgment. 
The  reason  is,  because  the  judgment  is  regular,  and  the 
plaintiff  ought  not  to  suffer,  for  there  is  no  fault  in  him  ; 
but  if  the  attorney  be  not  responsible  or  suspicious,  we  will 
set  aside  the  judgment;  for  otherwise  the  defendant  has  no 


'  Shelton  v.  Tiffin,  6  How.  163.    See  Freeman  on  Judgments,  sec.  509. 

'  1  Salk.  86.  The  following  concise  report  of  an  ancient  case  fore- 
shadows the  same  doctrine:  "Might,  an  attorney,  was  sued  at  law  upon 
an  action  of  the  oase.for  confessing  an  action  without  warrant  for  one  Har- 
gate,  for  whom  he  had  been  an  attorney,  wherefore  Might  sought  relief 
in  this  court,  (chancery)  and  could  not  have  it,  in  1595."  (Toth.  15;  Gary, 
88,  39;   6  Mod.  16.) 

=  Anon.  1  Salk.  88. 
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remedy,  and  any  one  maybe  undone  by  that  means." ^  But 
still  this  case  turns  upon  the  question  whether  the  attorney 
was  or  was  not  responsible,  and  not  upon  the  existence  of 
his  authority.  But  Lord  Mansfield,  in  another  and  later 
case,  placed  his  decision  upon  the  true  ground.  This  was  a 
ease  where  a  warrant  of  attorney  was  forged,  and  the  basis 
of  the  decision  was  that  the  "  attorney  who  prosecuted  the 
former  suit  in  the  plaintiff's  name  had  no  authority  given 
him  by  the  plaintiff  for  so  doing."  ^  In  the  United  States, 
Kent,  then  Chief  Justice  of  New  York,  in  1810,  referring  to 
the  last  case  in  Salkeld,  added:'  "  I  am  willing  to  go  still 
further,  and  in  every  such  case  (of  unauthorized  appear- 
ance) to  let  the  defendant  into  a  defense,"  etc.  This 
decision  establiahes  that  where  an  attorney  appeared  for  a 
defendant,  against  whom  a  writ  had  been  issued  but  not 
served,  and  without  authority  from  the  defendant  confesses 
a  judgment  which  is  entered  up  in  vacation,  the  judgment 
is  regular.  An  appearance  by  an  attorney  of  the  court 
without  warrant  is  good  as  to  the  court,  and  the  defendant 
has  an  action  against  the  attorney;  but  it  is  otherwise, 
if  there  be  any  fraud  or  collusion  between  the  plaintiff's 
attorney  and  the  attorney  for  the  defendant,  or  if  the 
attorney  for  the  defendant  be  not  responsible,  or  perfectly 
competent  to  answer  to  his  assumed  client;  the  court  will 
then  relieve  against  the  judgment.  And  where  there  is  no 
fraud,  the  court,  in  order  to  protect  the  plaintiff  from 
suffering  by  the  act  of  the  attorney,  and  at  the  same  time 
to  save  the  defendant  from  injury,  will  let  the  judgment 
stand,  but  stay  all  proceedings,  and  let  in  the  defendant  to 
plead  if  he  has  any  defense.  Kent,  Chief  Justice,  further 
observed :  "  If  there  had  been  any  collusion  between  the 
plaintiff  and  the  attorney  (who  assumed  to  act)  for  the 
defendant,  it  would  have  altered  the  case;  but  there  is 
none  shown  or  pretended,  and  my  whole  opinion  proceeds 

'  See,  also,  S.  C.  6  Mod.  16;  Stanhope  v.  Pirmin,  3  Bing.  N.  C.  303; 
Murdy  v.  Newman,  1  Cromp.  M.  &  R.  402;  Hammond  v.  Thorpe,  1 
Ibid.  64. 

^  Robson  V.  Eaton,  (K.  B.  1785)  1  T.  R.  62. 

'  Denton  v.  Noyes,  6  Johns.  296:  5  Am.  Deo.  229. 
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upon  the  ground  that  the  plaintiffs  have  acted  in  good 
faith.  I  am  disposed,  therefore,  to  prevent  all  possible 
injury  to  the  defendant,  and  at  the  same  time  save  the 
plaintiffs  from  harm.  This  can  be  done  only  by  preserving 
the  lieu  which  the  plaintiffs  have  acquired  by  their  judg- 
ment, and  by  giving  the  defendant  an  opportunity  to  plead, 
if  he  has  any  plea  to  make,  to  the  merits."  Later  cases  in 
New  York  have  shown  a  tendency  to  afford  still  greater 
latitude  for  the  purposes  of  defense.' 

In  the  English  Exchequer,  also,  the  non-responsibility, 
or  "  suspiciousness,"  of  the  attorney  has  been  declared  to  be 
"but  a  vague  sort  of  criterion  of  safety  to  the  defendant."  " 
The  whole  question  was  examined  by  Dillon,  J.,  in  an  able 
opinion  in  a  case  in  the  Supreme  Court  of  Iowa,  in  1866.'' 
The  facts  disclosed  were,  that  the  plaintiff  was  a  non-resident 
of  the  State,  and  not  personally  amenable  to  its  jurisdic- 
tion ;  that  he  had  no  notice,  legal  or  otherwise,  of  a  certain 
foreclosure  proceeding;  that  no  service,  personal  or  con- 
structive, was  made  upon  him ;  that  the  plaintiff  in  the 
foreclosure  suit,  or  his  attorneys,  procured  an  answer  to  be 
filed  by  fraudulent  representations,  and  by  an  attorney 
who  had  from- the  non-resident  no  right,  shadow  or  color  of 
authority  to  do  so ;  that  the  non-resident  had  rights  which 
were  injuriously  afEected  by  that  decree ;  no  laches  appeared 
on  his  part ;  there  was,  however,  no  statement  that  the  at- 
torney was  insolvent  or  unable  to  respond  in  damages. 
Upon  this  state  of  facts,  the  defendant  was  held  entitled  to 
relief  against  the  decree;  and  the  decree  and  a  sale  there- 
under were  declared  nullities.^  Where,  however,  there  is 
any  doubt  that  there  is  a  want  of  authority,  the  judgment 

'  See  Ellsworth  v.  Campbell,  31  Barb.  134;  Meacham  v.  Dudley,  6  Wend. 
514;  Williams  v.  Van  Valkenburg,  16  How.  Pr.  144;  Am.  Ins.  Co.  v.  Oak- 
ley, 9  Paige,  496;  38  Am.  Dec.  561;  Campbell  v.  Bristol,  19  Wend.  101. 

''  Bayley  v.  Buokland,  1  Ex.  1;  5  D.  <fe  L.  115.  See,  also.  Doe  v.  Eyton, 
3  Barn.  &  Aid.  785;  Hubbard  v.  Phillips,  13  Mees.  &  W.  702;  14  Law  J.  N. 
S.  Exchequer,  103;  Williams  v.  Smith,  1  Dowd.  P.  C.  632;  5  Ibid.  305; 
Murdy  v.  Newman,  1  Cromp.  M.  &  R.  402;  Odell  v.  Odell,  1  Irish  Ex.  81; 
Morgan  v.  Thorne,  7  Mees.  &  W.  400. 

*  Harshey  v.  Blackmarr,  20  Iowa,  161;  89  Am.  Dec.  500. 

^  See  Shelton  v.  Tiffin,  6  How.  163. 
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will  not  be  disturbed.  A  clear  case  must  be  made  out.'  An 
unauthorized  appearance  by  an  attornej'  may  be  ratified, 
even  where  there  is  no  personal  service,  by  the  payment  to 
the  attorney  on  the  part  of  the  client  of  a  consideration  or 
compensation  for  his  services ;  and  the  ratification  may 
confirm  the  jurisdiction  and  validate  the  judgment.^  It 
will  date  back  to  the  time  when  the  acts  vfere  done.'  If 
the  remedy  against  an  attorney  is  in  any  way  inadequate 
for  the  purposes  of  justice,  as  where  the  party  is  imprisoned 
by  reason  of  the  unauthorized  act,  the  courts  will  immedi- 
ately interfere ;  *  and  will  also  if  the  proceedings  are  taken 
in  the  name  of  a  party  not  in  existence.'  This  non-respon- 
sibility of  the  attorne}^  is  not  the  best  criterion  for  the  safety 
of  the  defendant ;  and  it  is  held  in  England  that  the  lia- 
bility of  a  defendant  for  the  acts  of  an  attorney  appearing 
for  him  without  authority,  whether  solvent  or  not,  should 
be  confined  to  cases  in  which  the  course  of  the  proceedings 
has  given  him  notice  of  the  action  being  brought  against 
him,  and  he  has  not  interfered." 

Judgments  have  been  often  vacated  in  cases  of  unauthor- 
ized appearances  upon  showing,  by  affidavits,  the  want  of 
authority  in  those  persons,  and  that  the  defendant  did  not 
know  of  their  action  in  his  name  when  it  occurred.  The 
courts  have  acted  in  these  cases  without  inquiring  whether 
the  attorneys  were  solvent  or  insolvent.'  Mr.  Freeman,  in 
his  able  "  Treatise  on  Judgments,"  *  after  stating  this  fact, 
which  is  undoubtedly  true,  adds:  "  But  in  this  respect  they 
probably  disregarded  the  current  of  the  authorities."  We 
think  not.  It  is  undoubtedly  true  that  courts  have  made 
the    solvency   or    insolvency   of    the    attorney    the  turn- 

'  Russell  V.  County,  29  Iowa,  256. 

"  Ryan  v.  Doyle,  31  Iowa,  53. 

=  Williams  v.  Butler,  85  111.  544. 

■*  Hambridge  v.  De  la  Grouse,  3  C.  B.  742;  4  Dowl.  <fe  L.  400;  Anon.  1 
Chitty,  193a;  Contra,  Alleley  v.  Colley,  Cro.  Jac.  694. 

5  Hoskins  v.  Phillips,  16  Law  J.  N.  S.  Q.  B.  339. 

•  Bayley  v.  Buckland,  1  Ex.  1;  16  Law  J.  N.  S.  204;  Norton  v.  Cowper, 
3  Smale  &  G.  375. 

'  Yates  V.  Horanaon,  7  Robt.  12;  McKelnay,  v.  Jones,  2  Har.  (N.  J.)  345. 

"  Freeman  on  Judgments,  sec.  98. 
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ing  point  in  granting  or  withholding  relief;  but  we  think 
this  class  of  authorities  is  now  out  of  date,  and  repudiated 
by  the  current  of  modern  authority,  as  already  indicated. 
And,  indeed,  in  another  portion  of  Mr.  Freeman's  work  on 
"  Judgments,"  the  statement  is  made,  that  it  seems  to  be  a 
rule  applicable  to  the  greater  part,  if  not  to  the  entire 
United  States,  that  a  judgment  resting  upon  the  unauthor- 
ized appearance  of  an  attorney  may  be  annulled  in  equity, 
irrespective  of  the  question  whether  the  attorney  is  respon- 
sible or  irresponsible,  the  judgment  lien  being  preserved  to 
secure  the  plaintiff  from  loss,  should  he  afterward  recover 
at  a  trial  on  the  merits.'  This  last  view  we  entirely  agree 
with,  and  go  to  the  extent  of  saying  that  the  pecuniary  re- 
sponsibility of  the  attorney,  either  on  a  motion  to  vacate  or 
in  a  suit  in  equity,  is  a  false  quantity  in  the  problem.  Ex- 
cept in  so  far  as  it  may  appear  affirmatively  tiiat  the  attor- 
ney is  pecuniarily  irresponsible,  the  reason  for  granting  re- 
lief would  be  still  stronger;  but  we  do  not  think  it  neces- 
sary, however  desirable,  that  this  should  so  appear;  that  is 
to  say,  when  the  attorney  is  shown  to  be  insolvent  a  fortiori, 
the  court  will  open  the  proceedings  upon  payment  of  costs.''' 

§  207.  Laches. — "  A  defendant,  against  whom  judgment 
is  taken  in  favor  of  an  innocent  plaintiff  upon  an  unau- 
thorized appearance,  is  bound  by  such  judgment,  if  it  is  in 
any  way  attributable  to  his  laches.  A  party  who  has  been 
guilty  of  no  laches  may  repudiate  the  acts  of  a  pretended, 
unauthorized  attorney.^  The  cases  have  been  said  to  fall 
into  two  classes : 

'  Freeman  on  Judgments,  see.  499;  Ridge  v.  Alter,  14  La.  An.  866;  Mar- 
vel V.  Manouvrier,  14  luid.  3;  74  Am.  Deo.  424;  Wiley  v.  Pratt,  23  Ind. 
928;  Gilford  v.  Thorn,  1  Stockt.  Ch.  702,  722.  Allen  v.  Stone,  10  Barb.  547; 
Ellsworth  V.  Campbell,  31  Ibid.  134;  De  Louis  v.  Meek,  2  Greene,  55;  50 
Am.  Dec.  491;  Jones  v.  Williamson,  5  (Joldw.  371;  Newcomb  v.  Dewey,  27 
Iowa,  381. 

^  Meacham?;.  Dudley,  6  Wend.  514.  In  North  Carolina,  the  court  will 
not  set  the  judgment  aside,  although  the  attorney  had  no  warrant  to  ap- 
pear, if  he  be  solvent  and  able  to  respond  in  damages  for  his  ofBcious- 
ness.  (Governor  v.  Lassiter,  83  N.  C.  38.  See,  also,  Everett  v.  Warner 
Bank,  58  N.  H.  340.) 

'  Wharton  on  Agency,  sec.  567;  Am.  Ins.  Co.  v.  Oakley,  9  Paige,  496; 
38  Am.  Dec.  561;  Legere  v.  Richard,  10  La.  An.  669. 
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First,  where  the  defendant  was  served  with  process.  In 
this  case,  the  defendant,  who,  after  being  summoned,  per- 
mits an  unauthorized  attorney  to  enter  an  appearance  in  his 
name,  or  who,  in  other  words,  does  not  inquire  as  to  who 
has  appeared  in  the  suit,  is  guilty  of  negligence  which 
postpones  him  to  an  innocent  plaintiff,  who,  relying  on 
such  appearance  by  a  responsible  attorney,  enters  judg- 
ment, and  takes  title  under  such  judgment.  On  the  other 
side,  if  the  appearance  was  entered  b}''  an  irresponsible 
attorney,  the  facts  may  be  such  as  to  require  that  the  plain- 
tiff should  inquire  whether  such  attorney,  so  irresponsible, 
could  have  been  employed  by  the  defendant. 

Secondly,  where  the  attorney  was  not  served  with  process. 
A  plaintiff  who,  without  giving  the  defendant  legal  notice 
by  summons,  accepts  a  waiver  of  summons  and  an  agree- 
ment for  an  amicable  action  from  an  attorney,  is  bound  to 
satisfy  himself  of  the  attorney's  authority,  and  if  he  omits 
so  to  satisfy  himself,  the  loss  must  be  on  himself.' 

A  party  became  the  purchaser  of  a  tract  of  land  under 
an  execution  sale,  subject  to  a  mortgage.  Fourteen  months 
and  a  half  after  the  purchase,  a  bill  was  filed  to  foreclose 
the  mortgage.  The  purchaser  was  made  one  of  the  parties 
defendant  to  the  bill,  but  was  not  served  with  process.  The 
appearance,  however,  of  the  defendants,  was  entered  gen- 
erally. A  decree  of  foreclosure  was  pronounced  and  the 
property  sold,  the  mortgagee  becoming  the  purchaser.  The 
purchaser  under  the  execution  took  no  steps  to  redeem,  or 
set  aside  the  decree,  not  even  procuring  a  sheriff's  deed  on 
his  certificate  of  purchase,  though  the  evidence  showed  he 
was  aware  of  the  foreclosure ;  but  some  six  years  afterward 
sold  his  certificate  of  purchase  to  the  complainant,  who 
obtained  a  sheriff's  deed,  and  filed  his  bill  for  redemption. 
The  land,  in  the  meantime,  was  constantly  occupied  under 
the  foreclosure  title,  and  several  times  changed  hands,  and 
at  the  time  of  the  purchase  of  the  certificate  by  the  com- 
plainant was  occupied  by  the  defendant.     It  was  held,  for 

'  Bayley  v.  Buckland,  1  Ex.  1;  Wharton  on  Agency,  sees.  567,  569. 
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the  purpose  of  allowing  a  redemption,  under  such  circum- 
stances, evidence  could  not  be  received  iri&peaching  the 
authority  of  the  attorneys  in  entering  the  appearance  of 
the  purchaser  under  the  execution  in  the  foreclosure  suit ; 
that  it  was  the  duty  of  such  purchaser,  if  he  wished  to 
redeem,  to  have  come  forward  within  a  reasonable  time, 
and  asked  the  decree  of  foreclosure  to  be  opened  as  to  him ; 
and  that  the  complainant's  equities  were  no  stronger  than 
those  of  the  execution  purchaser  would  be  if  he  were  com- 
plainant, being  chargeable  with  notice  of  all  the  facts  with 
which  such  purchaser  would  be  chargeable.  It  will  be  per- 
ceived that  the  laches  of  the  party,  and  the  rights  of  the 
innocent  third  persons,  all  played  an  important  part  in  this 
decision.' 

§  208.  Appearance  for  a  portion  of  several  partiesj, 
or  for  all. — When  counsel  appears  expressly-  for  certain 
defendants,  his  signature  to  papers  in  the  case  after  that 
time,  as  attorney  for  the  defendants,  must  be  construed  as 
restricted  to  those  defendants  for  whom  he  expressly  ap- 
peared in  the  first  place.  And  when  there  are  several 
defendants,  and  each  appears  by  his  own  attorney,  the  pro- 
ceedings on  behalf  of  defendants,  mustt  be  conducted  by 
their  respective  attorneys,  until  the  authority  is  revoked,  or 
other  attorneys  substituted.  And  the  attorney  for  one  de- 
fendant cannot  give  notice  of  motion,  or  accept  service  of 
notice,  or  stipulate  for  another  defendant  for  whom  he  does 
not  appear  of  record,  and  this  is  so  although  he  signs  as 
"  attorney  for  defendants  "  generally.^  But  in  actions  where 
there  are  several  defendants,  an  appearance  by  an  attorney 
for  the  defendants  generally  must  be  construed  prima  facie, 
at  least,  as  an  appearance  for  all.' 

'  Kenyon  v.  Shreok,  52  111.  382.  See,  also,  Vilas  v.  Plattsburgh,  etc.  E. 
R.  Co.,  123  N.  Y.  440;  20  Am.  St.  Rep.  771. 

^  Spangel  v.  Dellinger,  42  Cal.  148;  Hobbs  v.  Duff,  43  Cal.  485;  Buckland 
V.  CoDway,  16  Mass.  366. 

=  Kenyon  v.  Shreck,  52  111.  382;  Am.  Ins.  v.  Oakley,  9  Paige,  498;  38  Am. 
Dec.  561.  See  Jones  v.  Hunter,  4  How.  (Miss.)  342,  which  probably  goes 
too  far  in  holding  a  party  estopped  from  denying  authority.    A  notice  of 

A.  &  C— 28. 
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Whenever  an  appearance  by  attorney  is  entered  on  the 
record,  it  is  always  presumed  that  it  is  done  by  the  author- 
ity of  the  party.  A  plea  filed  by  attorney  will  be  considered 
as  an  appearance  for  all  the  defendants,  unless  there  is 
something  in  its  language  to  restrict  its  application.' 

g  209.  Appearance  for  a  partnership. — The  entry  by 
an  attorney  of  his  general  appearance  for  the  defendants, 
in  an  action  against  a  partnership,  must  be  construed  to 
be  an  appearance  of  the  partners  as  partners,  and  for  the 
purpose  of  defending  the  action  against  the  partnership,  and 
not  as  an  appearance  for  the  partners  individually,  sever- 
ally, and  personally,  so  as  to  render  a  judgment  against  the 
partnership  in  such  action  binding  on  an  individual  part- 
ner in  another  jurisdiction,  by  whom  such  appearance  was 
not  authorized.^ 

In  an  action  against  the  members  of  a  commercial  part- 
nership, where  only  one  member  was  served  with  process, 
and  the  attorney  emploj^ed  by  him  appeared  for  the 
defendants  generally,  and  judgment  was  rendered  against 
.-all  of  the  defendants,  it  was  held  that  such  a  judgment  in 
Mississippi  was  regular,  and  could  only  be  inquired  into  by 
,the  defendants  who  were  not  served  with  process  making 
.affidavit  of  that  fact,  and  that  they  never  employed  the 
..attorney,  and  on  showing  also  that  they  had  a  good  and 
jlegal  defense  to  the  action,  of  which  they  might  have 
.availed  themselves  if  notice  had  been  given.' 

§  210.    Appearance  by  attorney  in  appellate  courts  — 

When  attorneys  of  record  in  the  court  below  are  retained  as 

retainer,  given  by  the  attorney  of  one  of  several  defendants  against  whom 
jadgment  has  been  rendered,  stating  that  he  appears  specially  "for  the 
express  and  sole  purpose  of  taking  an  appeal  from  the  judgment,"  and  a 
notice  of  appeal  from  the  judgment  barring  and  foreclosing  said  defend- 
ant's right,  "  and  from  each  and  every  part  of  said  judgment,  and  from 
the  whole  thereof,"  constitute  a  general  appearance  in  the  action.  (Dike- 
man  V.  Struck,  76  Wis.  332.) 

'  Schirling  v.  Scites,  41  Miss.  644;  Rust  v.  Frothingham,  Breese,  260; 
Jackson  v.  Stewart,  6  Johns.  34;  Jones  v.  Hunter,  4  How.  342;  Henderson 
V.  Haines,  5  How.  525;  Smith  v.  Boroditoh,  7  Pick.  137. 

*  Phelps  V.  Brewer,  9  Cnsh.  390;  57  Am.  Dec.  56. 

'  Walworth  v.  Henderson,  9  La.  An.  339. 
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counsel  for  defendant  in  error  in  the  appellate  court,  no 
formal  notice  of  appearance  is  required.  The  adverse 
counsel  should  recognize  and  treat  the  attorneys  who 
appeared  of  record  in  the  lower  court  as  counsel  in  the 
higher  court,  unless  otherwise  informed  by  actual  notice.' 
When  notice  of  appeal  is  signed  by  an  attorney  of  the 
court,  the  presumption  is  that  he  had  authority  to  take 
such  action.^ 

§  211.  Defendant's  remedy  against  attorney  bringing 
suit  without  authority. — In  the  case  of  an  attorney's  com- 
mencing an  action  without  authority,  he  is  liable,  on  a 
summary  application  to  the  court,  or  by  action,  to  either 
party  who  may  happen  to  be  aggrieved  thereby.  The  de- 
fendant may  have  the  proceedings  set  aside  and  make  the 
attorney  pay  the  costs,'  and  this  even  after  judgment,  and 
though  the  attorney  act  innocently  on  a  forged  authority.'' 
If  the  defendant  pays  the  amount  of  the  judgment,  and  then 
discovers  that  he  has  thus  been  improperly  sued,  he  may 
recover  back  from  the  attorney  both  the  debt  and  costs,  in 
an  action  for  money  had  and  received.^  If  the  defendant 
has  been  arrested,  or  otherwise  injured  by  the  proceedings, 
he  may  bring  a  special  action  for  damages.'  If  the  defend- 
ant is  successful  in  the  suit  brought  by  an  unauthorized  at- 
torney, and  obtains  a  verdict,  and  the  plaintiff  is  still  in- 
solvent and  unable  to  pay  the  defendant's  costs,  the  court 
may  make  the  attorney  liable  for  such  costs.' 

An  attorney  who  appears  or  acts  for  another,  without  his 
assent,  is  precluded  from  recovering  his  costs  for  so  doing 
from  the  party  himself,*  or  by  means  of  any  lien  which  may 

'  Frost  V.  Lawler,  34  Mich.  235. 

^  Ricketson  v.  Compton,  23  Cal.  636. 

»  Doe  V.  Roe,  3  Dowl.  O.  S.  496. 

<  Robson  V.  Eaton,  1  T.  R.  62. 

5  Dupen  V.  Keeling,  4  Car.  &  P.  102. 

•  Anderson  v.  Watson,  3  Car.  <fe  P.  214;  and  see  Governor  v.  Lassiter,  83 
N.  C.  38;  England  v.  Garner,  90  N.  C.  97;  Everett  v.  Warner  Bank,  58  N. 
H.  340. 

'  Hammond  v.  Thorpe,  1  Cromp.  M.  &  R.  65;  2  Dowl.  O.  S.  721. 

»  Spurrier  v.  Allen,  4  Car.  &  K.  210;  5  Mod.  205. 
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attach  on  the  papers  in  the  cause,  and  on  the  proceeds  of 
the  action.'  The  attorney  is,  moreover,  liable  to  penalties  of 
the  laws  against  maintenance,  and  to  actions  for  damages 
which  may  be  sustained  either  by  the  party  himself^  or  the 
opposite  party,'  and  may  also  be  punished  by  attachment 
for  misconduct,^  and  made  liable  for  the  costs  of  the  pro- 
ceedings so  improperly  taken  by  him.* 

§  212.    Remedy  of  the  party  whose  name  is  used. — 

The  party  whose  name  is  used  without  his  authority  is  not 
prejudiced  by  the  proceedings,  at  all  events,  before  judg- 
ment." The  usual  course  is  to  apply  to  set  the  proceedings 
aside,  as  taken  without  authority,  and  this  will  especially 
be  done  in  cases  of  fraud  and  collusion.''  This  course  is 
open  to  either  party,*  and  in  all  cases  where  a  party  applies 
promptly  to  set  aside  proceedings  in  his  behalf,  taken  with- 
out authority,  the  court  will  interfere  to  protect  him;'  but 
the  authority  of  an  attorney  will  not  be  questioned  at  the 
instance  of  a  stranger  to  the  record.'"  Where  an  attorney 
brings  an  action  without  the  authority  of  the  plaintiff,  the 

1  Abbott  V.  Rice,  3  Bing.  132. 

'  Alleley  v.  Colley,  Cro.  Jac.  694;  Anon.  1  Salk.  88;  Westaway  v.  Frost, 
17  Law  J.  N.  S.  Q.  B.  286;  6  Johns.  34;  6  Johns.  296;  5  Am.  Dec.  237;  4 
Mon.  377;  2  Har.  &  G.  374;  Henck  v.  Todhunter,  7  Har.  &  J.  275;  16  Am. 
Dec.  300;  7  Johns.  539;  Peters  C.  C.  165;  7  Pick.  138;  1  Tyler,  304. 

3  Souter  V.  Watts,  2  Dowl.  263;  Dupen  v.  Keeling,  4  Car.  &  P.  103;  Ander- 
son V.  Watson,  3  Car.  &  P.  214. 

*  2  Hawk.  P.  C.  chap.  22;  6  Johns.  296;  5  Am.  Dec.  237. 

5  Hubbard  v.  Phillips,  14  Law  J.  N.  S.  Ex.  103;  S.  C.  13  Mees.  &  W.  702; 
2  Dowl.  &  L.  707. 

*  Robson  V.  Eaton,  1  Term  Rep.  63;  Davies  v.  Eyton,  8  Barn.  <fc  Adol. 
785;  Odell  v.  Odell,  Jones  (Ir.)  Ex.  81;  Morgan  v.  Thorne,  7  Mees.  &  W. 
310. 

'  6  Johns.  296;  5  Am.  Dec.  237.  A  ratification  of  the  proceedings  of  an 
attorney  in  a,  suit,  if  made  without  full  knowledge  of  all  the  material 
facts,  will  not  bind  the  client.    (3  Mason,  405.) 

«  Hubbard  v.  Phillips,  14  Law  J.  N.  S.  Ex.  103;  13  Mees.  &W.  702;  2 
Dowl.  &  L.  707;  Hoskins  v.  Phillips,  16  Law  J.  Q.  B.  339;  Robson  v.  Eaton, 
1  Term  Rep.  62;  Doe  v.  Phillis,  2  Chit.  170;  Murdy  v.  Newman,  1  Cronip. 
M.  &  R.  402;  12  Mod.  218;  Critchfield  v.  Porter,  3  Ham.  Ohio,  518. 

'  Williams  v.  Smith,  1  Dowl.  Pr.  622. 

'»  Bryan  v.  Taylor,  Wright,  245. 
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latter  is  entitled  to  have  the  proceedings  stayed  without 
payment  of  costs.' 

§  213.  Withdrawal  of  appearance. — Attorneys  cannot 
withdraw  their  appearance  in  a  cause  without  the  permis- 
sion of  the  court,  and  if  it  is  withdrawn,  and  the  record  on 
appeal  is  silent  as  to  the  ground  of  withdrawal,  the  court 
will  presume  it  was  done  upon  satisfactory  evidence  to  the 
inferior  court.^  But  the  court  may  allow  a  plea  to  be  with- 
drawn on  motion,  when  put  in  by  an  unauthorized  counsel. 
A  plea  filed  by  a  mere  volunteer  counsel,  not  recognized  by 
the  party  or  his  regular  counsel,  nor  acquiesced  in  by  either, 
maybe  withdrawn  on  motion, and  it  is  error  to  refuse  such 
withdrawal."  Where  an  attorney  on  the  record  applies  for 
permission  to  have  his  appearance  stricken  out,  the  pre- 
sumption is  that  he  does  it  by  the  authority  of  his  client, 
and  the  client  is  not  thereby  entitled  to  a  continuance  of 
his  case.* 

§  214.  Practice. — The  proper  practice  to  question  the 
right  or  authority  of  the  person  who  institutes  a  suit,  is  to. 
obtain  a  rule  of  court  upon  him  to  show  cause  by  what  au- 
thority suit  is  brought  in  the  name  of  another  for  his  bene- 
fit.^ But  this  order  will  not  be  granted  on  a  mere  sugges- 
tion, nor  in  a  doubtful  case.  A  clear  and  sufficient  show- 
ing must  be  affirmatively  made.'  Facts  must  be  stated  by 
affidavits.  An  allegation  that  one  is  informed  and  believes 
that  the  attorney  has  no  authority  to  bring   suit  is  not; 


'  Keynolds  v.  Howell,  8  Law  R.  Q.  B.  398. 

=  Symraes  v.  Major,  21  Ind.  433;  83  Am.  Dec.  358. 

3  Bell  V.  Usury,  i  Litt.  384. 

^  Henck  v.  Todhunter,  7  Har.  &  J.  275;  16  Am.  Dec.  300. 

*  Lyon  V.  Glidwell,  8  Yerg.  1.  As  to  the  proper  practice  for  determin- 
ing the  right  of  an  attorney  to  appear,  see  Williams  v.  Uncompahgre 
Canal  Co.,  13  Colo.  469;  28  Am.  &  Eng.  Corp.  Cas.  69,  citing  text;  Hollins 
V.  St.  Louis,  etc.  R.  R.  Co.  25  Abb.  N.  C.  93;  Bridges  v.  Samuelson,  73 
Tex.  522;  Dillon  v.  Rand,  15  Colo.  372. 

»  Handley  v.  Statelor,  6  Litt.  186;  Legere  v.  Richard,  10  La.  An.  669; 
Campbell  v.  Arcenaux,  6  La.  An.  120;  State  v.  Houston,  3  Harr.  (Del.)  15; 
Pierson  v.  Holman,  5  Blaclcf.  482. 
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enough,  without  more.  In  applications  to  set  aside  de- 
faults, on  the  ground  of  want  of  authority  on  the  part  of 
plaintiff's  attorney  to  bring  the  suit,  the  original  affidavits 
should  show  a  defense  on  the  merits,  and  clearly  establish 
the  lack  of  authority.  Counter  affidavits  may  also  be  used.' 
Courts  have  sometimes  pursued  the  course,  when  a  proper 
showing  was  made,  of  staying  proceedings  and  letting  in 
the  defendant  to  plead  his  defenses,  if  any  he  should  have, 
while  at  the  same  time  they  allowed  the  judgment  to  stand 
as  a  lien.^  In  cases  which  have  not  gone  to  judgment  an- 
other mode,  sanctioned  by  some  authorities,  is  for  the  de- 
fendant to  move  the  court,  upon  proper  affidavits,  to  dismiss 
the  suit,  upon  the  ground  that  it  was  not  authorized  by 
those  in  whose  names  it  was  brought.  If  an  attorney,  on 
such  a  motion,  and  after  reasonable  notice  of  it,  fails  to 
show  his  authority,  the  court  may  dismiss  the  suit.  But  it 
is  not  admissible  either,  upon  a  mere  suggestion  at  the  bar 
by  the  adverse  party  or  his  attorney,  to  deny  the  right  of  a 
party  to  appear  by  the  attorney  of  record,  or  to  deny  that 
the  attorney  so  appearing  has  full  authority  to  prosecute 
the  suit.  Want  of  authority  to  appear  is  not  a  proper  sub- 
ject to  be  pleaded  in  abatement.' 

When  reasons  are  shown  bj'  affidavit,  why  the  interest  of 
an  adverse  party  are  jeopardized  by  presenting  suits  with- 
out the  leave  or  consent  from  the  real  owner  of  the  demand, 
the  authority  ought  to  be  shown.  The  attorney's  authority 
cannot  be  capriciously  demanded.  Probable  cause  must  be 
shown.  But  when  a  case  demands  the  disclosure,  and  a 
warrant  of  attorney  is  called  for,  it  must  be  directly  from 
the  client,  or  an  authorized  agent.  Letters  written  by  the 
client  to  third  persons,  in  which  no  particular  suit  is  speci- 
fied, which  express  gratification  that  a  certain  person  had 
been  employed  in  some  controversy  between  the  plaintiff 

'  Reed  v.  Curry,  35  111.  536. 

^  Floyd  V.  Tompkins,  23  Ind.  348;  Denton  v.  Noyes,  6  Johns.  296;  5  Am. 
Dec.  237;  Ellsworth  v.  Campbell,  31  Barb.  134. 
"  Turner  v.  Caruthers,  17  Cal.  431;  McKiernan  v.  Patrick,  4  How.  (Miss.) 
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and  present  defendant,  are  not  sufficient  to  constitute  a 
warrant  of  attornej',  when  one  is  demanded.' 

When  a  party  repudiates  the  authority  of  an  attorney  at 
law  to  have  acted  for  him,  it  should  be  supported  by  his 
own  oath,  and  not  that  of  an  agent.  The  affidavits  should 
state  in  what  cause  and  on  what  occasions  the  attorney 
acted  without  authority.^  When  the  defendant  makes  affi- 
davit that  he  never  employed  the  attorney,  and  no  process 
has  ever  been  served  on  him,  if  he  can  show  that  he  had  a 
good  and  legal  defense  to  the  action,  of  which  he  might 
have  availed  himself  if  he  had  been  served,  he  has  a  right 
in  equity,  at  least,  to  interpose  that  defense.'  No  writ  of 
error  lies  from  an  order  of  court  refusing  to  permit  an  attor- 
ney to  appear  in  a  cause  for  want  of  authority.^  The  de- 
fendant, if  he  intends  to  question  the  authority  of  an 
attorney  in  bringing  suit,  should  do  so  at  the  earliest  prac- 
ticable moment.  There  are  cases  which  hold  that  when  the 
pleadings  for  defendant  have  been  filed  and  the  issues  made 
up,  and  especially  when  the  case  is  called  for  trial,  it  is  too 
late  for  the  defendant  to  demand  of  the  plaintiff's  attorney 
his  authority  for  appearing.^ 


'  McAlexander  v.  Wright,  3  Mon.  190;  Day  v.  Squires,  63  N.  C.  254.  If 
an  attorney  who  is  required  to  produce  his  authority  to  bring  a  suit  files 
the  affidavit  of  the  plaintiff's  agent,  that  he  was  directed  by  the  plaintiff 
to  cause  suit  to  be  brought,  and  that  he  employed  said  attorney  in  pur- 
suance of  said  direction,  this  constitutes  a  sufficient  showing  of  author- 
ity.    (Hughes  II.  Osborn,  42  Ind.  450.) 

'^  Handley  v.  Statelor,  6  Litt.  186;  Legere  v.  Richard,  10  La.  An.  669; 
Campbell  v.  Arcenaux,  3  La.  An.  568;  Boykin  v.  Holden,  6  La.  An.  120. 

'  Walworth  v.  Henderson,  9  La.  An.  339. 

■*  Ex  parte  Gillespie,  3  Yerg.  325. 

5  Rowland  u.  Gardner,  69  N.  C.  53;  Rice  v.  Rice,  66  N.  C.  377.  In  Cali- 
fornia, an  attorney  having  a  license  from  another  State,  but  not  admitted 
to  the  courts  of  the  former  State,  although  accustomed  to  practice  there 
and  recognized  by  the  bar  as  an  attorney,  has  been  held  to  be  au  officer 
of  the  court;  and  the  entry  of  an  appearance  by  such  an  attorney  was 
held  to  be  of  the  same  effect  as  though  the  attorney  had  been  admitted  to 
practice  in  the  courts  of  California.  The  court  placed  the  ruling  on  the 
ground  that  he  was  an  attorney  of  the  court  "  de  facto."  (Garrison  v. 
MoGowan,  48  Cal.  592.)  Under  this  theory  it  is  somewhat  difficult  to  as- 
certain the  precise  use  or  function  of  a  license  to  practice  law  in  that 
State.  An  attorney  at  law  "  de  facto"  would  seem  to  be  clothed  with  as 
much  authority  as  an  attorney  on  the  rolls. 
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CHAPTER  X. 

AUTHORITY  AND  POWERS  OF  ATTORNEYS  BY  VIRTUE  OF  THEIR 

RETAINER. 

i  215.    Kesults  flowing  from  the  retainer. 

?  216.    Law  of  principal  and  agent  applicable. 

i  217.    Authority  and  powers. 

{)  218.    Things  that  an  attorney  may  do  by  virtue  of  hia  general  retainer. 

'i  219.    Things  an  attorney  may  not  do  by  virtue  of  his  retainer  without 

special  authority. 
§  220.    Control  over  conduct  of  suits  and  proceedings. 
'i  221.    When  attorney  may  exercise  his  discretion. 
§  222.    Binding  effect  of  attorney's  acts  as  against  the  adverse  party. 
'i  223.    Authority  to  malje  admissions  binding  upon  the  client. 

J  224.    Implied  admissions. 

'i  225.    Attorney's  admissions  to  prove  his  own  authority. 

i  226.     Admissions  of  clerks,  etc. 

J  227.    Recalling  admissions  before  judgment. 
'i  228.    Authority  to  compromise  litigated  claims,  and  to  make  settle- 
ments. 

?  228ci.  Attorney's  power  to  compromise — {Continued). 

§  229.    Negligent  compromise. 

J  2S0.    Notice  of  want  of  authority  to  compromise. 

(J  2.31.    No  compromise  after  judgment. 

i  2.'31aj.  Compromise  by  parties — protection  to  attorney. 
?  2S2.    Authority  to  demand  and  receive  payment. 
?  282u.  Authority  to  receive  payment — (Continued). 

233.  Authority  to  refer  or  submit  to  arbitration. 

234.  Collateral  matters. 

235.  Authority  to  stipulate  that  cause  of  action  shall  not  abate. 
'i  236.    Authority  to  stipulnte  for  continuance. 

i  236a.  Authority  as  regards  stipulations,  generally. 

()  237.    Authority  to  receive  notices. 

jJ  238.    Effect  of  judgment  on  authority. 

239.    Control  over  judgment  and  execution. 
§  240.    Authority  to  satisfy  judgment. 
J  241.    Vacating  judgment. 
?  242.    Authority  after  judgment. 
?  243.    Auxiliary  proceedings. 
5  244.    Authority  of  law  partners. 
?  245.    Authority  of  law  clerks. 
(S  246.    Authority  to  employ  substitutes. 
§  246a.  Employment  of  private  counsel  to  assist  prosecution. 
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?  247.    Ratification  by  the  client. 

5  248.    Duration  of  authority. 

§  249.    Termination  of  the  relation  and  of  the  authority. 

I  249a.  Termination  of  attorney's  authority — {Continued). 

I  250.    By  revocation  of  authority,  and  change  and  substitution 
of  the  attorney.    General  rules. 
§  251.    In  England. 
I  252.    In  United  States. 
I  253.    Change  after  judgment. 

§  254.    Effect  of  the  substitution  on  the  attorney  changed. 
?  255.    By  withdrawal  of  attorney. 
§  256.    By  death  of  attorney  or  client. 

§  215.  Results  flowing  from  the  retainer. — Having 
considered  in  the  preceding  chapter,  the  retainer  of  the  at- 
torney and  his  general  authority  to  appear,  it  now  seems 
proper  to  investigate  the  results  of  the  retainer,  the  author- 
ity and  power  with  which  the  attorney  is  vested  by  reason 
of  that  retainer,  and  what  acts  the  attorney  may  rightfully 
and  authoritatively  undertake  to  perform,  without  any 
further  delegation  of  power  from  his  client.  In  doing  this 
an  inquiry  will  be  made  as  to  his  general  authority,  and  us 
to  how  far  the  law  of  agency  is  applicable  in  the  premises, 
as  to  the  attorney's  control  over  the  judgment  or  execution ; 
his  authority  to  make  admissions  binding  upon  his  client; 
his  right  to  compromise  suits  and  make  settlements;  his 
power  to  demand  and  receive  payment  for  his  client;  tlie 
extent  of  his  authority  in  collateral  matters;  when  he  may 
employ  substitutes ;  what  the  result  of  the  client's  ratifica- 
tion of  his  acts  may  be;  and  the  duration  and  termination 
of  his  authority  by  revocati.on,  substitution,  withdrawal,  or 
death  of  the  attorney. 

I  216.  The  law  of  principal  and  agent  is  generally  ap- 
plicable to  the  relation  of  attorney  and  client.  The  client  is 
bound,  according  to  the  ordinary  rules  of  agency,  by  the  acts 
of  his  attorney,  within  the  scope  of  the  latter's  authority.' 

'  Wharton  on  Agency,  sec.  580;  Russell  v.  Lane,  1  Barb.  519;  Lawson  v. 
Bettison,  12  Ark.  401;  Sampson  v.  Ohleyer,  22  Cal.  200;  Greenlee  v.  Mc- 
Dowell, 4  Ired.  481;  Fairbanks  v.  Stanley,  18  Me.  296;  Rice  v.  Wilkins,  21 
Me.  558;  Bethel  v.  Carmack,  2  Md.  Ch.  143;  Chambers  v.  Hodges,  23  Tex. 
104;  Nave  v.  Baird,  12  Ind.  318;  Painter  v.  Abel,  8  L.  T.  N.  S.  287. 
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"  This  includes  the  right  to  demand  and  receive  payment  in 
money  of  the  client's  debt;  and  part  payments  are  within 
his  power  to  receive,  as  well  as  payments  in  full.'  As  long 
as  he  appears  as  attorney  on  record,  bona  fide  payments  to 
liim  discharge  the  debt,  no  matter  what  private  instructions 
he  may  have  received  from  his  client."^ 

But  as  in  other  cases  of  agency,  the  attorney,  to  bind  the 
client,  must  sometimes  be  expressly  authorized.  The  gen- 
eral principle  "  will  not  sustain  the  payment  of  the  princi- 
pal of  a  mortgage  to  a  solicitor  employed  to  procure  its  as- 
signment, the  client  retaining  possession  of  the  instrument.' 
Nor  payment  to  a  deceased  person's  attorney  of  a  debt  due 
the  estate  of  the  deceased  ;*  nor  a  collusive  receipt  based  on 
private  arrangements  between  the  attorney  and  the  oppo- 
site side;^  nor  payment  to  an  attorney  in  the  cause  who  is 
not  the  attorney  on  record;^  nor  the  sale  or  assignment  of 
a  claim  to  a  stranger  without  express  authority;^  nor  the 
transfer  of  a  promissory  note  put  into  his  hands  for  collec- 
tion.'" 

§  217.  General  authority  and  powers. — The  effect  of  a 
retainer  to  prosecute  or  defend  a  suit  is  to  confer  on  the 
attorney  all  the  powers  exercised  by  the  forms  and  usages 

'  Wharton  on  Agency,  sec.  580;  Miller  v.  Scott,  21  Ark.  396;  Heard  v. 
Lodge,  20  Pick.  53;  32  Am.  Dec.  197;  Bryan  t).  Taylor,  Wright,  246;  Lang- 
don  V.  Potter,  13  Mass.  320;  McCarverji.  Nealy,  1  Greene,  360;  Brackett  v. 
Korton,  4  Conn.  517;  10  Am.  Dec.  179;  Gray  i).  Wass,  1  Greenl.  257;  Branch 
'IK  Burnley,  1  Call.  127;  Ducett  v.  Cunningham,  39  Me.  386;  Commissioners 
V.  Rose,  1  Desaus.  469;  Pickett  v.  Bates;  3  La.  An.  627. 

2  Ibid.;  State  v.  Hawkins,  28  Mo.  366. 

'  Wharton  on  Agency,  sec.  581;  Williams  v.  Walker,  2  Sandf.  535. 

*  Clark  V.  Richards,  3  E.  D.  Smith,  89. 

5  Child  V.  Dwight,  1  Dev.  &  B.  Eq.  171;  Chambers  v.  Miller,  7  Watts,  63; 
Craig  V.  Ely,  5  Stewt.  &  P.  354. 

'  Wurt  V.  Lee,  3  Yeates,  7. 

'  Penniman  v.  Patchen,  5  Vt.  346;  Campbell's  Appeal,  29  Pa.  401;  72  Am. 
Deo.  641;  Rowland  v.  State,  58  Pa.  196;  Fassit  v.  Middleton,  47  Pa.  214; 
86  Am.  Deo.  535;  Held  v.  Jervais,  Walk.  Mich.  431;  Card  v.  Wallridge,  18 
Ohio,  411.  An  attorney  has  no  general  power  to  contract  independently 
in  relation  to  his  client's  demands,  nor  to  transfer  such  demands.  (An- 
nely  v.  De  Saussure,  12  S.  C.  488,  509.) 

»  Terhune  ii.  Colton,  10  N.  J.  Eq.  21;  White  v.  Hildreth,  13  N.  H.  104; 
Child  V.  Eureka,  44  N.  H.  354;  Goodfellow  v.  Landis,  36  Mo.  168. 
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of  the  court  in  which  the  suit  is  pending.'  He  may  receive 
payment;^  may  bring  a  second  suit  after  being  nonsuited 
in  the  first  for  want  of  formal  proof;'  may  sue  a  writ  of 
error  on  the  judgment;*  may  discontinue  tlie  suit;"  may 
restore  an  action  after  a  nol  pros.;^  may  claim  an  appeal 
and  bind  his  client  by  a  recognizance  in  his  name  for  the 
prosecution  of  it;'  may  submit  the  suit  to  arbitration;' 
but,  it  is  said,  only  under  rule  of  court.'  In  the  absence  of 
fraud  the  client  is  concluded  by  the  acts  and  even  by  the 
omissions  of  his  attorney.""  A  general  authority  to  commence 


'  A  client  who  puts  his  case  against  another  into  the  hands  of  an  attor- 
ney for  suit,  is  presumed  to  authorize  and  sanction  such  action  as  the 
latter,  in  his  superior  knowledge  of  the  law,  may  decide  to  be  legal, 
proper,  and  necessary  in  the  prosecution  of  the  demand,  and  whatever 
adverse  proceedings  the  attorney  may  take  are  to  be  considered,  so  far  as 
they  affect  the  defendant  in  the  suit,  as  approved  in  advance  by  the  client 
and  therefore  his  act,  even  though  they  prove  to  be  unwarranted  by  the 
law.  As  to  trespasses  upon  third  parties,  the  rule  is  different.  (Foster 
■u.  Wiley,  27  Mich.  244;  15  Am.  Rep.  185.) 

■^  Greenl.  Ev.  sec.  141;  Langdon  v.  Potter,  13  Mass.  320;  Brackett  v.  Nor- 
ton; 4  Conn.  517;  10  Am.  Dec.  179;  Gray  v.  Wass,  1  Greenl.  237;  Erwin  v. 
Blake,  8  Peters,  18;  Commissioners  v.  Kose,  1  Desaus.  469;  Hudson  v. 
Johnson,  1  Wash.  10;  Ducett  v.  Cunningham,  39  Me.  386. 

'  Scott  V.  Elmendorf,  12  Johns.  315. 

■*  Grosvenor  v.  Danfortli,  16  Mass.  74. 

*  Gaillard  v.  Smart,  6  Cowen,  385.  An  attorney  may,  by  virtue  of  his 
general  authority,  discontinue  the  action,  and  a  stipulation  to  that  effect 
does  not  depend  for  its  eflaciency  upon  a  special  consent  given  him  by  the 
plaintiff.  (McLeran  v.  McNamara,  55  Cal.  508.)  An  agreement  by  a  plain- 
tiff 's  attorney  upon  a  consideration  paid  to  him  personally  by  the  defend- 
ant's bail,  to  discontinue  the  action,  the  attorney  having  been  previously 
authorized  to  discontinue  it  without  costs,  is  not  void,  either  under  the 
Statute  of  Frauds,  because  not  in  writing,  nor  as  contrary  to  public 
policy.    (Morgan  v.  Woodruff,  12  Daly,  207.) 

«  Reinhold  v.  Alberti,  1  Binn.  469. 

'  Adams  v.  Robinson,  1  Pick.  462. 

^  Somers  v.  Balabrega,  1  Dall.  164;  Holker  v.  Parker,  7  Cranch,  436; 
Buckland  v.  Conway,  16  Mass.  396;  Abbe  v.  Rood,  6  McLean,  196.  See 
see.  233,  post. 

'  Markley  v.  Amos,  8  Rich.  468. 

'"  Lewis  V.  Sumner,  54  Mass.  13  Met.  269;  Smith  v.  Bossard,  2  McCord, 
406;  Lawsou  v.  Bettison,  12  Ark.  401;  Bethel  Church  v.  Carmack,  2  Md. 
Ch.  143;  Greenlee  v.  McDowell,  4  Ired.  Eq.  481;  Chambers  v.  Hodges,  23 
Tex.  104;  Sampson  v.  Ohleyer,  22  Cal.  200;  Russell  v.  Lane,  1  Barb.  519; 
Wieland  v.  White,  109  Mass.  392;  Moulton  v.  Bowker,  115  Mass.  36;  15 
Am.  Rep.  72;  Jenny  v.  Delesdernier,  20  Me.  183;  Rogers  v.  Greenwood, 
14  Minn.  333. 
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suits  will  warrant  an  attorney  in  commencing  a  suit  and 
attaching  property,  and  will  render  the  client  responsible 
for  any  damages  occasioned  thereby;^  but  a  plaintiff's 
attorney  cannot,  under  his  general  authority,  purchase  land 
sold  under  an  execution  issued  in  the  cause  for  the  benefit 
of  and  as  trustee  for  his  client.^  A  ratification  of  the  pro- 
ceedings of  an  attorney  in  a  suit  is  invalid,  if  made  without 
full  knowledge  of  all  the  material  facts.' 

Besides  having  the  conduct  of  the  mere  formal  proceed- 
ings, the  law  implies  an  authority  arising  from  the  retainer 
to  act  for  the  client  in  all  points  of  doubt  or  discretion ; 
the  principal  being  compelled,  at  common  law,  to  fulfill 
everything  that  is  done  by  his  attorney,  whether  by  judg- 
ment or  final  concord.* 

An  attorney  may,  on  his  general  retainer  in  a  cause,  suffer 
judgment  for  his  client;^  but  this  is  a  power  that  must  be 
exercised  with  extreme  caution.^  He  is  also  authorized  to 
receive  payment,  or  satisfaction,'  or  waive  irregularities.' 

In  the  absence  of  proof  to  the  contrary,  such  acts  as  ac- 
cepting service  of  process  will  be  presumed  to  be  authorized.* 

'  Fairbanks  v.  Stanley,  18  Me.  296. 

^  Beardsley  v.  Root,  11  Johns.  464;  6  Am.  Dec.  386. 

'  Williams  v.  Reed,  3  Mason,  405.  Where,  by  direction  of  the  plaintiff's 
attorney,  a,  pending  suit  is  entered  to  the  use  of  a  third  party,  the  law 
will  presume,  in  the  absence  of  proof  to  the  contrary,  that  the  entry  was 
made  by  the  direction  and  authority  of  the  plaintiff.  {Hager  v.  Cochran, 
66  Md.  253.) 

*  Co.  Litt.  52;  Gray  v.  Gray,  2  Roll.  R.  63;  2  Yates,  546. 

''  Payne  v.  Chute,  1  Roll.  365;  Anon.  12  Mod.  440;  6  Johns.  296;  5  Am. 
Dec.  237;  4  Mon.  377:  5  N.  H.  393;  22  Am.  Dee,  468. 

•  Ibid. 

'  Yates  «;.  Freckleton,  Doug.  623;  Powel  v.  Little,  1  W.  Black.  8;  Grif- 
fiths V.  Williams,  1  T.  R.  710.  Although  a  payment  made  to  an  attorney 
is  a  good  payment  on  his  client's  claim,  yet,  to  operate  as  a  discharge  of 
the  debt  in  whole  or  in  part,  such  payment  must  be  made  in  good  faith, 
or  the  money  must  be  actually  paid  to  the  creditor  by  the  attorney. 
(Chalfants  v.  Martin,  25  W.  Va.  394.) 

'  Latuch  V.  Pacherante,  1  Salk.  86.  The  attorney,  though  authorized, 
is  not  bound  to  receive  money  on  an  execution,  if  he  prefers  his  client 
should  receive  it.    (4  McCord,  259.) 

'  Conrey  v.  Brenham,  1  La.  An.  397.  An  attorney  cannot,  under  his 
general  authority,  accept  service  for  his  client  of  the  original  process  by 
which  the  action  is  begun.  (Starr  v.  Hall,  87  N.  O.  381;  Reed  v.  Reed,  19 
S.  C.  548;  Atchison,  etc.  R.  R.  Co.  v.  Benton,  42  Kan.  698.)  And  service  of 


§    218  AUTHORITY    AND    POWERS.  445 

Whether  one  who  has  assumed  to  act  as  attorney  for  another 
was  authorized  to  do  so  is,  under  proper  instructions  from 
the  court,  a  question  of  fact  for  the  jury  to  determine.* 
The  rule  that  the  authority  of  an  attorney  at  law  cannot  be 
disputed,  only  applies  when  he  acts  within  the  scope  of  his 
authority  and  the  limits  of  duties  which  his  profession  im- 
poses on  him.  When  disputed,  the  authority  of  an  attorney 
at  law  not  of  record  requires  proof  as  in  other  cases  of 
agency.^ 

§  218.  What  the  attorney  may  do  by  virtue  of  his 
general  retainer. — He  may  also  sue  out  an  alias  execution ;  ^ 
may  receive  livery  of  seizin  of  land  taken  by  extent;*  may 
waive  objections  to  evidence,  and  enter  into  stipulations  for 
the  admission  of  facts,  or  conduct  of  the  trial;  ^  and  for  re- 
lease of  bail ; "  may  waive  notices,  give  extensions  of  time  to 
file  papers,  and  confess  judgment ;  ^  and  may  open  a  default 
which  he  has  taken,  (whether  properly  or  improperly)  and 
vacate  the  judgment  entirely,  even  though  (it  has  been 
held)  his  client  has  instructed  him  to  the  contrary.     And 


an  amended  complaint  upon  the  attorney  for  a  defendant,  prior  to  his  ap- 
pearance as  such,  is  void  as  a  service  on  the  defendant.  (Powers  v.  Braly, 
75  Cal.  237.)  An  attorney  ad  litem  appointed  under  the  Arkansas  statute, 
for  a  defendant  constructively  summoned,  cannot  by  virtue  of  such  ap- 
pointment enter  the  appearance  of  the  defendant,  so  as  to  give  the  court 
jurisdiction  of  his  person.     (Bush  v.  Visart,  40  Ark.  124.) 

'  Alspaugh  V.  Jones,  64  N.  C.  29. 

"  Succession  of  Barr,  8  La.  An.  458;  Ex  parte  Gillespie,  3  Yerg.  325. 

A  married  woman  may  charge  her  separate  estate  by  directing  her  at- 
torney to  allow  judgment  to  be  taken  against  her,  though  she  was  not 
liable  in  the  action.  (Phelan  j).  Starr,  7  Hun.  422.)  The  counsel  of  record 
representing  married  women  in  pending  litigation,  have  as  ample  power 
to  bind  their  clients  in  conducting  and  disposing  of  such  litigation,  as 
have  the  counsel  of  other  suitors.  And  decrees  rendered  with  consent  of 
counsel,  without  fraud,  are  obligatory  upon  their  clients,  the  consent  of 
counsel  being  in  law  the  consent  of  the  parties  they  represent.  (Williams 
V.  Simmons,  79  Ga.  649,  655.) 

'  Cheever  v.  Merrick,  2  N.  H.  376. 

'  Pratt  V.  Putnam,  13  Mass.  363. 

5  Alton  V.  Gilmanton,  2  N.  H.  520. 

"  Hughes  V.  Hollingsworth,  1  Murph.  146. 

'  Pike  V.  Emerson,  5  N.  H.  393;  28  Am.  Dec.  468;  Talbot  v.  MoGee,  4 
Monr.  377;  Bank  v.  Geary,  5  Pet.  99. 
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this,  on  the  theory  that  a  client  has  no  right  to  interfere 
with  the  attorney  in  the  due  and  orderly  conduct  of  the 
suit,  and  certainly  cannot  claim  to  retain  a  judgment  ob- 
tained, and  an  execution  issued  frauduleutly.' 

When  a  sworn  attorney  enters  his  appearance  for  a  party, 
the  party  is  bound  by  an  admission  made  by  him  in  writ- 
ing, though  out  of  court,  concerning  the  facts  in  the  cause, 
until  the  appearance  is  withdrawn,  or  the  party  revokes 
the  attorney's  authority,  and  gives  notice  of  the  revocation; 
and  until  the  appearance  is  withdrawn,  or  the  authority 
revoked  and  the  revocation  notified,  the  party  cannot  give 
evidence  on  the  trial  of  the  cause,  that  the  attorney  had  no 
authority  in  fact.^  Stipulations  made  in  open  court  by  the 
attorney  in  respect  to  a  pending  cause  are,  when  free  from 
fraud  and  authorized,  binding  on  the  client,  and  cannot  be 
repudiated  by  the  successors  in  employment  of  the  attorney 
who  made  the  agreement.'' 

Among  other  acts  which  the  attorney  is  authorized  to 
perform  by  reason  of  his  general  retainer,  and  without  any 
special  authority  for  each  particular  act,  are  the  following : 

To  receive  payment  of  the  debt,  and  to  receipt  therefor; 
and  such  payment  amounts  to  payment  to  the  plaintiff,  and 
the  latter  is  bound  by  the  receipt.*  Where  the  debt  has 
been  paid  to  the  plaintiff's  clerk,  after  writ  issued  and  be- 
fore service,  and  the  attorney  is  aware  of  the  payment,  he 
has  no  right  to  proceed  further  with  the  action,  although 
he  will  be  entitled  to  the  costs  of  his  writ;^  to  demand  and 
receive  costs  ;^  and  to  order  the  sheriff  to  withdraw  from 
possession  under  a  fi.  faJ  But  an  attorney  of  record  has 
not,  by  virtue  of  his  retainer,  any  implied  authority  to  dis- 
charge out  of  custody  a  defendant  in  execution,  before  he 

'  Read  v.  French,  28  N.  Y.  293. 

^  Lewis  V.  Sumner,  13  Met.  269;  Kent  v.  Richards,  3  Md.  Ch.  392;  Fowler, 
V.  Morrill,  8  Tex.  153.    But  see  Hess  ».  Cole,  3  Zab.  116. 

'  Lockwood  «.  Black  Hawk  Co.,  34  Iowa,  235. 

■*  Yates  V.  Preckleton,  2  Doug.  623;  Varley  v.  Garrard,  2  D.  C.  P.  490. 

»  W^yllie  V.  Phillips,  4  Scott,  474;  5  D.  P.  C.  644;  3  Bing.  N.  C.  776. 

•  Mason  v.  Whitehouse,  4  Bing.  N.  C.  692;  6  Scott,  575. 

'  Levi  V.  Abbott,  4  Ex.  583;  19  Law  J.  Ex.  26.  But  see  Foster  v.  Row- 
land, 7  Jur.  N.  S.  998;  Baber  v.  Harris,  2  W.  W.  <fe  H.  53. 
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has  received  pa3'ment  of  the  sum  recovered  in  the  action. 
He  must  have  special  authority  from  the  plaintifi'  for  such 
purpose.^ 

An  attorney  of  record  has  power  to  verify  papers  by  affi- 
davit,^ to  waive  such  verification,^  to  accept  service,^  to  dis- 
continue the  suit,*  to  appeal  from  a  decision,'  to  accept  a 
statement  of  evidence  instead  of  a  formal  deposition,'  to 
direct  and  control  an  attachment  on  mesne  process,^  to  re- 
lease before  judgment  an  attachment  of  real  estate,*'  to 
restore  an  action  after  a  non  pros.,  though  without  his 
client's  consent,'"  to  limit  the  eff'ect  of  ajudgment,''  to  admit 
facts  on  the  trial  of  a  cause,  and  to  admit  facts  by  writings 
out  of  court.'^    A  counsel  in  a  cause  has  power  to  enter  into 

1  Savary  v.  Chapman,  3  Perry  &  D.  604;  8  D.  P.  C.  656;  4  Jur.  411;  11  Ad. 
<fe  E.  829;  Connop  v.  Challis,  2  Ex.  484;  6  Dowl.  &  L.  48;  17  Law  J.  Ex.  319. 
See  15  and  16  Viot.  chap.  76,  sec.  124.  An  acceptance  of  service  by  the  at- 
torney of  record  of  a  citation  of  appeal,  will  be  presumed  to  be  authorized 
by  his  client,  in  the  absence  of  contrary  proof.  (Ingraham  v.  Kichardson, 
2  La.  An.  841.) 

"  Wright  ti.  Parks,  10  Iowa,  342;  Bates  v.  Pike,  9  W^is.  224;  Wharton  on 
Agency,  sec.  585.  See,  as  to  verification  of  complaint  by  an  attorney, 
Hechtu.  Friesleben,  28  S.  C.  181. 

^  Smith  V.  MuUiken,  2  Minn.  319. 

*  Hofferman  v.  Burt,  7  Iowa,  320;  71  Am.  Dec.  445.  When  service  of 
a  notice  of  motion  for  a  new  trial  is  accepted  by  one  attorney  for  another 
who  was  his  associate  on  the  trial,  each,  however,  appearing  for  difl'eretit 
delendants,  it  will  be  presumed  that  he  had  authority  to  accept  the  ser- 
vice, if  the  point  is  raised  for  the  first  time  in  an  appellate  court.  (Mc- 
Creary  v.  Everding,  44  Ual.  284.) 

*  Gaillard  u.  Smart,  6Cowen,  385.  The  dismissal  of  a  suit  affects  only 
the  remedy,  and  therefore  an  attorney  may  dismiss  a  suit  without 
special  authority.     (Davis  v.  Hall,  90  Mo.  659.) 

'  Adams  v.  Robinson,  1  Pick.  462.  All  the  acts  of  a  city  attorney,  within 
the  scope  of  his  authority,  will  bind  the  city,  and  he  has  power,  on  behalf 
of  the  city,  to  pray  for  an  appeal  from  a  judgment  against  the  city,  and 
to  prepare  the  necessary  steps  for  taking  the  appeal.  (Coniiett  v.  Chicago, 
114  111.  233.) 

'  Lacoste  v.  Roberts,  11  La.  An.  33, 

'  Jenney  v.  Delesdernier,  20  Me.  183. 

'  Moulton  V.  Bowker,  115  Mass.  36;  15  Am.  Rep.  72. 

">  Reinhold  v.  Alberti,  1  Binn.  469. 

"  Union  Bank  v.  Geary,  5  Peters,  98. 

"  Talbot  V.  McGee,  7  Mon.  377;  Pike  v.  Emerson,  5  N.  H.  293;  Gilkeson 
V.  Snyder,  8  Watts  &  S.  200;  Farmers'  Bank  v.  Sprigg,  11  Md.  389;  Smith 
V.  Dixon,  3  Met.  (Ky.)  438;  Wenans  v.  Lindsay,  1  How.  (Miss.)  557;  Starke 
V.  Kenan,  11  Ala.  819;  Lewis  v.  Sumner,  13  Met.  269. 
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a  stipulation  in  a  suit  in  which  ho  is  employed,  there  be- 
ing no  unfairness,  and  the  court  will  not  on  motion  set  it 
aside/ 

Such  admissions  are  evidence  against  his  client,  though 
his  mere  statements  in  the  course  of  conversation  are  not. 
If  a  fact  is  admitted  by  the  attorney  on  the  record,  with 
intent  to  obviate  the  necessity  of  proving  it,  he  must  be 
supposed  to  have  authorit}'  for  this  purpose,  and  his  client 
will  be  bound  by  the  admission  ;  but  it  is  clear  that  what- 
ever the  attorney  says  in  the  course  of  conversation  is  not 
evidence  in  the  cause,  and  admissions  made  previous  to 
the  commencement  of  the  proceedings  are  inadmissible, 
without  express  proof  of  authority  from  his  principal.^ 
An  attorney  of  record  also  has  power  to  agree,  during  the 
pendency  of  an  action,  that  after  judgment,  execution  shall 
be  postponed.'  He  has  power  to  waive  objections  to 
interrogatories.^  The  attorney  intrusted  with  a  note  for 
collection  by  suit  is  authorized  to  sue  out  the  process  of 
attachment,  and  his  client  is  liable  for  the  actual  damage 
if  the  process  is  wrongfully  sued  out,  although  he  may  have 
instructed  his  attorney  to  use  proper  means  only.^ 

An  attorney,  by  virtue  of  his  retainer  and  general  con- 
trol over  a  cause,  has  the  power  to  bind  his  client  by  con- 
senting to  an  order  of  court ;  and  when  such  consent  is 


•  Farmers'  Bank  v.  Ketchum,  4  McLean,  120.  Agreements  between 
counsel,  made  in  open  court,  or  even  verbally,  out  of  court,  if  acted  upon 
by  them,  may  be  enforced  by  the  court.  (Chicago,  etc.  K.  R.  Co.  v.  Hintz, 
132  111.  265.) 

^  Wagstaff  V.  Wilson,  4  Barn.  <&  Adol.  339;  Young  v.  Wright,  1  Camp. 
140;  Parkins  v.  Hawkshaw,  2  Stark.  240;  Milward  v.  Temple,  Ibid.  375; 
Oaiusford  v.  Grammar,  2  Camp.  9;  Elton  v.  Larkins,  1  Moody  <fe  R.  196;  S. 
C.  5  Car.  &  P.  385;  Marshall  v.  Cliffs,  4  Camp.  133. 

'  Wieland  v.  White,  109  Mass.  392;  Union  Bank  v.  Georgetown,  5 
Peters,  99. 

■■  Roberts  v.  Harris,  32  Ga.  542. 

'  Kirkley  v.  Jones,  7  Ala.  622.  An  attorney  who  deposits  a  county  or- 
der for  his  client,  as  security  to  sureties  for  signing  a  bond  in  an  attach- 
ment suit  against  his  client,  may,  in  the  absence  of  proof  that  he  has 
been  discharged,  demand  the  return  of  the  order  and  receive  it  back 
upon  the  fulfillment  of  the  conditions  upon  which  it  was  deposited. 
(Champion  Iron  Fence  Co.  v.  Wernsing,  19  111.  App.  42.) 
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properly  given  by  the  attorney,  it  cannot,  after  the  order 
has  been  made,  be  revoked  by  the  client.'  An  attorney 
may  give  the  opposite  side  time  to  file  pleadings  and  pa- 
pers, and  a  judgment  by  default,  taken  by  one  law  partner 
who  was  ignorant  of  the  fact  that  his  copartner  had  given 
time  to  defendant's  counsel  to  file  an  answer,  will  be  re- 
versed or  vacated/  Attorneys  may  order  briefs  printed, 
and  the  client  will  be  liable  for  the  expense;  but  not  for  a 
greater  number  than  the  rules  require,  or  than  is  neces- 
sary.' So,  the  method  of  taking  evidence  with  a  view  to 
completeness  and  accuracy,  as  well  as  expedition,  is  prop- 
erly a  matter  for  the  judgment  of  the  attorney,  relating  to  the 
trial  of  actions,  and  the  use  of  stenography  for  that  pur- 
pose is  neither  unusual  or  unreasonable.  And,  ordina- 
rily, the  employment  of  the  means  to  take  the  testimony  in 
that  manner,  and  to  furnish  a  long-hand  copy  of  it  thus 
taken,  would  come  within  the  scope  of  the  authority  of  the 
attorney  as  such,  and  the  liability  for  the  service  be  that  of 
the  client.* 

An  attorney  has  authority  to  refer  a  cause  without  any 
fresh  authority,^  and  may,  after  judgment  rendered,  give  a 
stipulation  allowing  an  extension  of  the  time  to  perfect  an 
appeal,^  and  making  arrangements  concerning  the  progress 
of  a  cause,  as  the  putting  off  of  a  trial,  and  the  like,  with- 
out any  special  authority  from  the  client,^  and  discontinue 
an  action;'  but  not  to  stipulate  that  no  appeal  shall  be 
taken." 

The  power  of  an  attorney  to  sue  upon  a  bill  of  exchange 

'  Hart  V.  Spaldinsr,  1  Cal.  213. 

■"  Brooks  V.  Oavanaugh,  11  Ija.  An.  183. 

'  Welsse  V.  New  Orleans,  10  La.  An.  46;  Williamson-Stewart  Paper  Co. 
V.  Bosbyshell,  14  Mo.  App.  534. 

^  Thornton  v.  Tuttle,  20  Abb.  N.  C.  308;  Harry  v.  Hilton,  11  Abb.  N.  C. 
44S;  64  How.  Pr.  199;  Bonynge  v.  Field,  81  N.  Y.  159. 

'  Paviell  V.  Eastern,  etc.,  2  Ex.  344;  2  Dowl.  &  L.  54.  See,  also,  Pake  v. 
Smith,  7  Abb.  Pr.  108;  2  Abb.  Ct.  of  App.  Dec.  76;  Tiffany  v.  Lord,  40 
How.  Pr.  481. 

«  Hoffenberth  v.  Muller,  12  Abb.  Pr.  N.  S.  222. 

'  Shaw  V.  Kidder,  2  How.  Pr.  244. 

•*  Barrett  v.  Third  Avenue,  45  N.Y.  628;  Gaillard  v.  Smart,  6  Cowen,  385. 

"  People  V.  Mayor,  11  Abb.  Pr.  66;  Bates  v.  Voorhies,  20  N.  Y.  525. 
A.  &  C— 29. 


450  AUTHORITY    AND    POWERS.  |    219 

implies  a  power  to  collect  or  receive  the  proceeds,  and  in- 
structions restricting  his  power  to  taking  judgment  are  not 
admissible  in  evidence  unless  they  are  shown  to  have  been 
brought  to  the  knowledge  of  the  payor  before  payment 
made.'  The  attorney  may  enter  into  agreements  which 
will  be  held  conclusive  evidence  of  the  facts  agreed  to," 
and  may  waive  statutory'  requisites.^  He  is  authorized,  but 
not  bound,  to  receive  money  for  his  client  on  execution ;  ^ 
and  if  one  of  a  firm  waives  it,  and  the  firm  dissolves,  and 
the  recipient  fails  to  pay  it  over,  the  others  are  liable.^  An 
attorney  for  a  client  residing  in  another  State  is  authorized 
to  use  all  reasonab'e  and  usual  means  to  secure  his  client's 
claim.  He  may  indemnify  an  officer  for  making  a  levy  di- 
rected by  him  in  good  faith  and  upon  reasonable  grounds ; 
and  if  he  indemnifies  the  officer  by  his  own  bond,  he  may 
recover  from  his  client  what  he  is  obliged  to  pay  thereon." 
If  orders  be  given  by  the  creditor  to  an  attorney  "to  obtain 
immediate  security  for  a  demand,"  the  whole  manner  of 
doing  it  is  left  to  the  discretion  of  the  attorney,  and  the 
■  creditor  is  bound  by  his  acts.' 

g  219.     What  the  attorney  may  not  do  by  virtue  of  his 

:  retainer  and  without  special  authority. — But  the-attorney 

has  no  authority  to  execute  any  discharge  of  a  debtor  but 

i'upon  the  actual  payment  of  the  full  amount  of  the  debt,* 

' '  Planters'  Bank  v.  Massey,  2  Heisk.  360. 

''  Burbank  v.  Company,  24  N.  H.  552;  57  Am.  Dec.  30Oj  Goodrich  v. 
•Railroad,  38  N.  H.  390;  Pageii.  Brewsters,  64  N.  H.  184. 

3  Hanson  v.  Hoitt,  14  Ibid.  56. 

*  Poole  V.  Gist,  4  McCord,  149. 

5  Ibid. 

'  Clark  V.  Randall,  9  W'is.,  135;  76  Am.  Dec.  252.  Where  an  attorney  is 
employed  to  enforce  and  collect  a  judgment  for  a  non-resident  client, 
and  simply  adopts  a  remedy  which  the  law  provides,  or  resorts  to  cus- 
tomary expedients  to  secure  and  collect  the  debt,  his  acts  should  not 
ordinarily  be  permitted  to  prejudice  public  officers  and  others,  who  are 
entitled  to  regard  him  as  the  adviser  and  representative  of  his  client. 
(Schoregge  v.  Gordon,  29  Minn.  367,  citing  text.) 

'  Rice  V.  Wilkins,  21  Me.  558. 

8  Savory  v.  Chapman,  8  Dowl.  656;  Jackson  o.  Bartlett,  8  Johns.  361; 
Kellogg  V.  Gilbert,  10  Johns.  220;  6  Am.  Dec.  335;  5  Peters,  113;  Gnllett  v. 
Lewis,  3  Stewt.  23;  Carter  v.  Talcott,  10  Vt.  471;  Kirk  v.  Glover,  5  Stewt. 
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and  that  in  money  only.^  But  it  has  been  held  that  he 
may  take  payment  of  a  part  in  money  and  the  residue  in  a 
short  undoubted  note.''' 

The  attorney  has  no  power  to  release  sureties,^  nor  to 
enter  a  retraxit,^  nor  to  act  for  the  legal  representatives  of 
his  deceased  client/  nor  to  release  a  witness,"  nor  a  party  in 
interest.^  ♦ 

It  appears  to  be  not  within  the  ordinary  business  of  a 
solicitor  to  receive  purchase-money  belonging  to  his  client, 
or  money  due  to  him  on  mortgage;  nor  to  receive  money 
from  him  for  the  purpose  of  investment  generally,  and  one 
partner  is  not  liable  for  the  misapplication  of  money  so 
received  by  another  without  his  privity.* 

&  p.  34;  Tankersly  v.  Anderson,  4  Desaus.  45;  Simonton  v.  Barrell,  21 
Wend.  362;  Lewis  v.  Gamage,  1  Pick.  347;  Wilson  v.  Wadleigh,  36  Me. 
496;  32  Me.  110;  Derwort  v.  Loomer,  21  Conn.  245;  Kent  v.  Rioards,  3  Md. 
Oh.  392;  Stackhouse  v.  O'Hara,  14  Pa.  88;  Walker  v.  Seott,  13  Ark.  644. 

'  Commissioners  v.  Rose,  1  Desaus.  469;  Treasurer  v.  McDowell,  1  Hill. 
(S.  C.)  184;  26  Am.  Dec.  166;  Nolan  v.  Jackson,  16  111.  272;  McCarver  v. 
Nealy,  1  Greene,  360;  Wright  v.  Daily,  26  Tex.  730;  Gullett  v.  Lewis,  3 
Stewt.  23;  Cost  v.  Genetle,  1  Port.  212;  Craig  v.  Ely,  5  Stewt.  &  P.  34; 
Giyens  v.  Briscoe,  8  J.  J.  Marsh.  534;  Perkins  v.  Grant,  2  La.  An.  328; 
Phelps  V.  Preston,  9  Id.  488;  Campbell  v.  Bailey,  19  Ibid.  172;  Kent  v. 
Ricards,  3  .Md.  Ch.  392;  Keller  v.  Scott,  10  Miss.  (2  Smed  <fe  M.)  81;  Garvin 
V.  Lowry,  15  Miss.  (7  Smed.  &  M.)  24;  Wilkinson  v.  HoUoway,  7  Leigh, 
277. 

An  attorney  at  law,  in  virtue  of  his  general  powers  as  such,  has  no 
authority  to  receive  depreciated  bank  paper  in  payment  of  a  debt  placed 
in  his  hands  for  collection;  and  if  he  collects  in  such  funds,  his  client  is 
not  bound  to  accept  it.  (West  v.  Ball,  12  Ala.  340;  Chapman  v.  Cowles,  41 
Ala.  103;  91  Am.  Dec.  508;  Davis  v.  Lee,  20  La.  An.  248;  Trumbull  v.  Nich- 
olson, 27  111.  149.) 

=  Livingston  v.  Ratcliflf,  6  Barb.  201. 

^  Givens  v.  Briscoe,  3  J.  J.  Marsh.  532;  Varnum  v.  Bellamy,  4  Mc- 
Lean, 87. 

*  Lambert  v.  Sandford,  3  Blaekf.  137.  Under  Indiana  practice  act,  see.  772, 
an  attorney  has  authority  to  make  and  file  a  written  retraxit,  and  to  bind 
his  client  thereby.     (Barnard  v.  Daggett,  68  Ind.  305.) 

5  Wood  V.  Hopkins,  2  Pen.  (N.  J.)  689;  Campbell  v.  Kincaid,  3  Mon.  566. 

«  Marshall  v.  Nagle,  1  Bailey,  308;  Browne  v.  Hyde,  6  Barb.  392. 

'  Succession  of  Weigel,  18  L*.  An.  49.  The  specific  employment  of  an 
attorney  to  examine  a  title  does  not,  in  itself,  include  the  duty  or  obliga- 
tion of  satisfying  liens,  and  is  discharged  by  fully  ascertaining  and  re- 
porting ihem.    (Josephthal  v.  Heyman,  2  Abb.  N.  C.  22,  25.) 

'  Bourdillon  v.  Roche,  27  L.  J.  Ch.  681.  See  Viney  v.  Chaplin,  2  DeGex 
<fe  J.  468;  4  Jur.  N.  S.  619;  27  L.  J.  Ch.  434. 
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One  of  two  attorneys  in  partnership  has  no  implied 
authority  to  bind  his  partner  by  a  note  or  bill  in  the  name 
of  the  firm,  though  given  for  their  debt,  as  for  money 
handed  to  the  firm  by  a  client  to  be  laid  out  on  mortgage; 
nor  to  sign  an  undertaking  in  the  name  of  the  firm,  for  the 
payment  of  the  amount  of  debt  and  costs  of  plaintiff"  in  an 
action,  in  order  to  procure  the  discharge  of  the  defendant 
in  that  action  from  custody;'  nor  is  one  partner  liable  in 
general  for  the  transactions  of  the  other  with  third  parties 
without  his  knowledge,  and  outside  of  the  partnership  busi- 
ness/ But  an  attorney  is  civilly  responsible  for  the  fraud- 
ulent representation  of  his  partner,  as  to  the  investment  of 
moneys  intrusted  to  the  firm/ 

The  attorney  has  power  to  waive  technical  advantages,* 
and  to  confess  judgment/  But  a  general  retainer  will  not 
authorize  the  attorney  to  release  the  interest  of  witnesses,* 
to  enter  a  retraxit  when   it   is  a  final  bar,'  to  assign  the 

'  Henley  v.  Balnbridge,  3  Q.  B.  316;  2  Gale  &  T>.  483;  11  Law  J.  Q.  B.  293. 
Haslehain  v.  Young,  8  Jur.  338;  Dav.  &  M.  700;  5  Q.  B.  833;  13  Law  J.  Q.  B; 
205.     But  see  Harman  v.  Johnson,  infra. 

''  Simms  v.  Brutton,  5  Ex.  802;  20  Law  J.  Ex.  41;  Harman  v.  Johnson,  17 
Jur.  1099;  2  El.  &  B.  61;  3  Car.  &  K.  :^72;  22  Law  J.  Q.  B.  297. 

^  Blair  v.  Bromley,  16  Law  J.  Ch.  495. 

■*  Hanson  v.  Hoitt,  14  N.  H.  56;  Alton  v.  Gilmanton,  2  N.  H.  520;  Pierce 
V.  Perkins,  2  Dev.  250;  18  Am.  Deo.  570;  Hart  i;.  Spalding,  1  Cal.  213. 

"  King  V.  Cartee,  1  Pa.  147;  Gray  v.  Gray,  2  Roll.  63;  Denton  v.  Noyes,  6 
Johns.  296;  5  Am.  Deo.  237;  Alton  v.  Gilmanton,  2  N.  H.  293;  Pike  v.  Em- 
erson, 5  N.  H.  293;  Talbot  v.  McGee,  4  Mon.  377.  See  People  v.  Lamborn, 
2  111.  1  Scam.  123.  An  attorney  may,  by  virtue  of  his  employment,  bind 
his  client  by  agreement  that  judgment  may  be  taken  against  him,  and  if, 
in  so  doing,  he  acts  contrary  to  the  instructions  of  his  client,  or  to  his 
injury,  he  will  be  responsible  to  the  client.  (Thompson  v.  Pershing,  86 
Ind.  303.) 

In  Louisiana,  an  attorney  at  law  has  no  authority,  unless  specially 
empowered  by  his  client,  to  confess  judgment  for  the  latter.  (Edwards 
V.  Edwards,  29  La.  An.  597.)  So  in  California.  (Pfister  v.  Wade,  69  Cal. 
133.) 

»  Wharton  on  Agency,  sec.  586;  Murray  v.  House,  U  JTohns.  464;  6  Am. 
Dee.  386;  East  River  Bank  v.  Kennedy,  9  Bosw.  673;  York  Banki;.  Apple- 
toul,  7  Me.  55;  Bell  v.  Bank,  8  Ala.  590;  42  Am.  Dec.  649;  Browne  v.  Hyde,  6 
Barb.  392;  Springer  v.  W^hipple  17  Me.  351;  Marshall  v.  Nagle,  1  Bail.  308; 
Shores  v.  Caswell,  13  Met.  413. 

'  Lambert  v.  Sandtbrd,  2  Blackf.  137;  18  Am.  Dec.  149. 
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suit  to  a  third  party/  to  release  a  garnishee  from  attach- 
ment/ to  release  indorsers  on  a  note/  to  admit  in  such  a 
way  as  to  bind  his  client,  erroneous  positions  of  law/  nor  to 
stipulate  not  to  appeal,  nor  to  move  for  a  new  trial.* 

A  general  power  to  defend  a  cause  will  not  authorize  the 
attorney  to  execute  an  appeal  bond  in  the  client's  name.' 
The  attorney  has  generally,  by  virtue  of  his  retainer,  au- 
thority to  do  only  those  acts,  in  or  out  of  court,  necessary 
or  incidental  to  the  prosecution  and  management  of  tlie 
suit,  and  which  affect  the  remedy  only,  and  not  the  cause 
of  action.'  But  an  attorney  has  no  power,  virtute  officii,  to 
purchase  for  his  client,  at  a  judicial  sale,  land  sold  under  a 
mortgage  held  by  a  client,  and  the  burden  of  proving  that 
he  had  authority  rests  upon  him.*  Attorneys  cannot  waive 
substantial  rights  of  the  client  without  the  latter's  consent.' 

A  client  is  not  bound  by  a  contract  entered  into  on  his 
behalf  by  the  attorney,  without  authority  conferred,  or  sub- 
sequent ratification  by  the  former.^"  A  stipulaticm  by  the 
attorney  not  to  appeal  or  seek  a  new  trial  will  not  bind  his 

'  Weathers  v.  Roe,  4  Dana,  474;  Head  v.  Gervais,  Walk.  Ch.  431;  Mayer 
V.  Blease,  4  S.  C.  10. 

^  Quarles  v.  Porter,  12  Mo.  76. 

^  Varnuni  v.  Bellamy,  4  McLean,  87. 

<  Mitchell  v.  Cotteu,  3  Fla.  136. 

'  People  V.  Mayor,  11  Abb.  Pr.  66. 

'  Halbrook's  Case,  5  Cowen,  35;  Clark  v.  Courser,  29  N.  H.  170.  The 
law  is,  that  power  to  execute  a  sealed  instrument  must  be  under  seal. 
(Murray  v.  Peckham,  15  R.  I.  297.) 

'  Wieland  v.  White,  109  Mass.  392;  Rice  v.  Wilkins,  21  Me.  558;  Pierce  v. 
Strickland,  2  Story,  292;  Moulton  o.  Bowker,  115  Mass.  36;  15  Am.  Rep. 
72.    See  sec.  222,  po3f. 

'  Savery  v.  Sypher,  6  Wall,  167. 

'  How  V.  Lawrence,  2  N.  J.  99.  An  attorney  or  solicitor  may  make 
valid  agreements  relating  to  the  conduct  of  a  suit,  yet,  even  in  such  mat- 
ters, he  cannot  surrender  a  substantial  right  of  his  client,  without  his 
client's  consent.  (Dickerson  v.  Hodges,  43  N.  J.  Eq.  45.)  Nor  does  a  gen- 
eral retainer  cover  matters  in  which  the  attorney  has  a  personal  interest 
opposed  to  that  of  his  client.    (Gott  v.  Brighara,  41  Mich.  227.) 

'"  Ireland  v.  Todd,  36  Me.  149.  A  distributee  of  an  estate  is  not  bound 
to  refund  the  amount  voluntarily  overpaid  to  him  on  a  partial  distribu- 
tion, and  such  obligation  cannot  be  imposed  upon  him  by  his  attorney, 
without  being  expressly  authorized  thereto,  (Miller  v.  Hulme,  126  Pa. 
St.  277.) 
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client.'  And  a  waiver  of  trial  by  jury  in  criminal,  cases  is 
not  binding  on  the  defendant,  if  made  without  consulting 
hira,  even  though  he  was  present  in  court.''  An  attorney 
who  receives  a,  note  for  collection  cannot,  without  special 
instructions,  make  any  agreement  which  will  bind  his  prin- 
cipal, by  which  an  indorser  can  be  released  from  his  liabil- 
ity.^ A  general  authority  to  appear  will  not  authorize  the 
attorney  to  execute  an  appeal  bond  in  the  name  of  the  cli- 
ent,* or  to  purchase  land  sold  under  an  execution  issued  in 
the  cause  for  the  benefit  of  and  as  trustee  for  his  client ;  ^  or 
to  enter  into  an  agreement  by  which  land  is  to  be  taken 
instead  of  money ;  °  or  to  release  the  surety  of  his  client's 
debtor;''  or  to  compromise  the  debt;'  though  a  compromise 
acquiesced  in  for  years  may  bind  the  client ;  'pr  to  enter  into 
private  and  executory  contracts ;'"  or  purchase  on  his  own 
account,  or  as  agent  for  third  parties,  without  the  consent 
and  against  the  interest  of  his  client,  and  leaving  the  cli- 
ent's debt  unsatisfied."  An  attorney  is  not  authorized  to 
assign  a  demand  to  a  third  person  so  as  to  bind  the  client, 
and  if  he  do  assign  it  and  the  assignee  receive  the  money, 
assumpsit  for  money  had  and  received  lies  in  favor  of  the 
client  against  the  assignee ;  '^  nor  has  an  attorney  power  to 

'  People  V.  Mayor,  11  Abb.  66. 

^  Brown  v.  State,  16  Ind.  496.    See  Cancemi  v.  The  People,  18  N.  Y.  128. 
•■'  Varnum  v.  Bellamy,  4  McLean,  87;  Stoll  v.  Sheldon,  13  Neb.  207. 
■"  Ex  parte  Holbrook,  5  Cowen,  35;  Murray  v.  Peckham,  15  R.  I.  297. 

*  Beardsley  v.  Root,  5  Cowen,  35. 

^  Huston  V.  Mitchell,  14  Serg.  &,  R.  307.  An  attorney  may  not  bind  his 
client  by  an  agreement  by  which  land  is  taken  instead  of  money,  norcan 
he  bind  his  client  by  an  agreement  for  the  sale  of  land,  without  a  special 
delegation  of  authority  to  enable  him  to  do  so.  (Burkhardt  v.  Schmidt, 
10  Phila.  118.)  So,  an  attorney  employed  by  a  railway  company  in  pro- 
ceedings to  condemn  land  for  a  right  of  way  has  no  power  to  bind  the 
company  by  his  stipulation  or  agreement  as  to  the  plan  of  constructing 
the  road,  where  no  special  authority  has  been  given  him  to  do  so.  (Wa- 
bash, etc.  R.  R.  Co.  V.  McDougall,  126  111.  Ill;  9  Am.  St.  Rep.  539.) 

'  Givens  v.  Briscoe,  3  J.  J.  Marsh.  529;  16  Am.  Dec.  506. 

*  Holker  v.  Parker,  7  Cranch,  436;  Vail  v.  Conant,  15  Vt.  314;  Dunbar  v. 
Morris,  3  Rob.  (La.)  278. 

»  Mayer  v.  Poulkrod,  4  Wash.  C.  C.  511. 

"•  Herbert  v.  Alexander,  2  Call.  498. 

"  Hawley  v.  Cramer,  4  Cowen,  717,  741. 

'»  Penniman  v.  Patohin,  5  Vt.  346;  Card  v.  Walbridge,  18  Ohio,  411;  Rus- 
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sell  his  client's  judgment,  and  his  attempted  sale  of  it  will 
only  bind  the  olient  when  the  act  is  ratified  or  adopted  by 
receipt  of  the  purchase-money  or  otherwise.' 

It  was  at  one  time  doubted  whether  the  attorney  could 
not  discharge  the  debt  without  satisfaction;^  but  the 
English  and  American  decisions  are  now  to  the  effect  that 
his  power  does  not  extend  that  far.'  Some  cases  hold,  how- 
ever, that  an  attorney  may  authorize  a  sheriff  to  depart 
from  the  regular  and  ordinary  course  of  his  duty  in  collect- 
ing the  judgment,  as  in  giving  time  to  pay  a  portion  of  the 
judgment,  or  taking  a  note  for  a  portion  on  payment  of  the 
balance.* 

The  acts  of  an  attorney,  in  directing  the  lev}'^  upon  or 
taking  of  goods  upon  process,  are  in  excess  of  his  general 
powers,  and  in  the  absence  of  proof  of  special  authority,  do 
not  subject  the  client  to  liability.'  An  attorney  employed 
to  collect  a  debt  has  no  authority  to  release  the  sureties 
upon  his  client's  claim."  He  is  not  authorized  to  receive  in 
payment  anything  but  the  full  amount  of  money  due,'  nor 
discharge  a  defendant  from  imprisonment,*  nor  release  a 

sell  V.  Drummond,  6  Ind.  216;  White  v.  Hildreth,  13  N.  H.  104;  Child  v. 
Powder  Works,  44  N.  H.  354;  Rowland  v.  Slate,  58  Pa.  196;  Goodfellow 
V.  Landis,  36  Mo.  168;  Danley  v.  Cxawl,  28  Ark.  95;  Kelley  v.  Norris,  10 
Ark.  18. 

'  Campbell's  Appeal,  29  Pa.  401;  72  Am.  Dec.  641;  Mayer  v.  Blease,  4 
Rich.  10. 

''  Crary  v.  Turner,  6  Johns.  53. 

'  Savory  v.  Chapman,  11  Ad.  &  E.  829;  3  Perry  &  D.  604;  8  Dowl.  O.  S. 
656;  Jackson  u.  Bartlett,  8  Johns.  361;  Kellogg  v.  Gilbert,  10  Johns.  220; 
6  Am.  Dec.  335;  Simonton  v.  Barrel!,  21  Wend.  362.  See,  however,  Gor- 
ham  V.  Gale,  7  Cowen,  739;  17  Am.  Dec.  549. 

^  Gorham  v.  Gale,  7  Cowen,  739;  17  Am.  Dec.  549;  Walters  v.  Sykes,  22 
Wend.  566;  Corning  v.  Southland,  3  Hill,  552. 

»  Welsh  V.  Cochran,  63  N.  Y.  181;  20  Am.  Rep.  518;  Averill  v.  Williams, 
4  Denio,  295;  47  Am.  Dec.  252. 

'  Savings  Institution  v.  Chinn's  Admr.  7  Bush.  539. 

An  English  solicitor  has  no  implied  authority  to  pledge  his  client's 
credit  to  his  counsel  by  an  express  promise  to  pay  his  fees,  whether  they 
relate  to  litigation  or  not,  so  as  to  enable  the  counsel  to  sue  the  client  lor 
them.  (Mostyn  v.  Mostyn,  5  Law  R.  Ch.  Appeals,  457,  approving  Ken- 
edy II.  Brown,  :3  Com.  B.  N.  S.  677.) 

'  Maddux  v.  Bevan,  39  Md.  485;  Lewis  v.  Woodruff,  15  How.  Pr.  539. 
People  V.  Mayor,  11  Abb.  Pr.  74. 

»  Jackson  v.  Bartlett,  8  Johns.  361;  Kellogg  v.  Gilbert,  10  Johns.  220; 
6  Am.  Dec.  335;  Simonton  v.  Barrell,  21  Wend.  362;  11  Abb.  Pr.  75. 


456  AUTHOKITY   AND    POWERS.  g    219 

valid  and  proper  lien  in  favor  of  his  client  and  upon  real 
estate/  nor  release  sureties  to  an  undertaking;  on  appeal,^ 
nor  release  an  indorser.'  Neither  has  the  attorney  power 
under  his  general  authority  to  consent  that  money  taken 
from  his  client  on  arrest  shall  be  paid  into  the  treasury  as 
security  for  his  client's  appearance,  or  for  any  purpose,^ 
nor  to  bid  for  his  client  at  an  execution  sale,^  nor  to  assign 
the  claim  or  judgment  of  his  client.''  An  attorney  not  hav- 
ing special  authority  to  assign  the  judgment  obtained  by 
him  in  the  nam^  of  his  client  to  one  of  several  judgment 
debtors,  or  to  a  third  party  for  the  benefit  of  one  of  the 
judgment  debtors,  and  having  undertaken  to  do  so,  and  re- 
ceiving for  such  assignment  the  amount  of  the  judgment, 
it  was  held  that  the  assignment  was  a  nullity  ;  but  the  re- 
ception of  the  amount  of  the  judgment  by  the  attorney, 
even  if  he  did  not  pay  it  over  to  his  client,  is  a  pa3'ment  of 
the  judgment,  and  an  execution  cannot  afterward  issue  to 
enforce  the  collection  of  the  judgment  in  favor  of  the  client. 
His  only  remedy  is  against  the  attorney.' 

An  attorney  has  not,  by  virtue  of  his  general  authority 
in  the  conduct  of  a  cause,  power  to  stipulate  to  give,  with- 
out payment,  a  satisfaction  of  the  judgment,  or  to  release 
one  defendant  from  liability  so  as  to  bind  the  plaintiff, 
without  payment.  But  where  an  attorney,  without  special 
authority  from  plaintifi's,  his  clients,  stipulates  that  a  satis- 
faction of  tlie  judgment  should  be  given  to  one  of  several 
defendants  without  payment,  and  that  he  should  not  be 
held  liable  in  any  way  for  said  judgment,  it  was  held  that 
such  an  agreement  would  be  void  as  against  the  plaintiffs, 
but  would  bind  the  attorney  in  person;  and  the  attorney 
afterward  having  purchased  the  judgment,  and  issued  exe- 

'  Banks  v.  Robb,  4  Brewst.  106. 

*  Quinn  v.  Lloyd,  36  How.  Pr.  37H. 

'  East  River  Bank  v.  Kennedy,  9  Bosw.  543. 
'  City  V.  Heiland,  67  111.  278. 

*  Beardsley  v.  Root,  11  Johns.  164;  Hawley  v.  Cramer,  4  Cowen,  717;  Av- 
erill  V.  Williams,  4  Denio,  295;  47  Am.  Deo.  252. 

'  Mayer  v.  Blease,  4S.  C.  N.  S.  10. 
'  Maxwell  v.  Owen,  7  Cold.  630. 
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cution  on  it,  his  levy  was  set  aside  on  motion/  An  attor- 
ney employed  to  sue  for  and  collect  a  claim  cannot  bind 
his  client,  without  his  consent,  by  a  release  of  any  of  the 
defendant's  property  from  the  lien  of  the  judgment  he 
obtains.^  An  attorney's  authority  to  defend  an  action  gives 
him  no  authority  to  stipulate  that  his  client's  property 
taken  on  execution  shall  be  sold  at  private  sale  by  a  person 
other  than  the  sheriff.^  An  attorney  has  no  authority  by 
virtue  of  his  general  retainer  to  bind  his  principal  by  the 
stipulations  of  a  deed  of  trust  taken  to  secure  the  debt  of 
the  principal. 

g  220.  Control  over  suits. — In  the  general  manage- 
ment of  a  suit,  the  attorney  has  a  very  extensive  authority, 
which  springs  mainly  from  his  general  retainer.  He  has 
the  free  and  full  control  of  a  case,  in  its  ordinary  incidents, 
and  as  to  those  incidents  is  under  no  obligation  to  consult 
his  client.''  In  important  matters,  however,  he  should  do 
so,  and  take  his  client's  instructions.  He  is  likewise  under 
obligations  to  render  an  account  when  desired.  As  the 
client  is  bound  by  the  attorney's  acts,  if  there  is  no  collusion 
with  the  opposing  party,  the  client  can  have  redress  in  case 
of  injury  from  the  attorney  alone."     Agreements  by  the 

'  Carstens  v.  Barnstorfif,  11  Abb.  Pr.  N.  S.  442;  Lewis  v.  Woodruff,  15 
How.  Pr.  539. 

2  Phillips  V.  Dobbins,  56  Ga.  617. 

'  Berthold  v.  Pox,  21  Minn.  51;  Kronschable  v.  Knoblaugh,  Ibid.  56. 

*  Wiiarton  on  Agency,  sec.  585;  Nightingale  v.  Railroad,  2  Sawyer,  339; 
Commissioners  v.  Younger,  29  Cal.  147;  87  Am.  Dec.  164;  Simpson  v. 
Lombas,  14  La.  An.  103;  Ward  v.  HoUins,  14  Md.  158;  Pierce  v.  Strioli- 
land,  2  Story,  292;  Clarii  v.  Randall,  9  Wis.  135;  76  Am.  Deo,  252;  MoCon- 
nell  V.  Brown,  40  Ind.  384;  Edgerton  v.  Braciiett,  11  N.  H.  218.  Where  a 
party  to  an  action  has  an  attorney  of  record,  a  stipulation  signed  by  the 
party  in  person,  granting  time  to  file  a  statement,  will  be  disregarded  by 
the  court.  The  attorney  has  the  exclusive  management  and  control  of 
the  case,  nor  wiil  his  temporary  absence  alter  the  rule.  (Mott  v.  Foster, 
45  Cal.  72.) 

^  Greenlee  v.  McDowell,  4  Ired.  Eq.  481;  Chambers  v.  Hodges,  23  Tex. 
104;  Bethel  Church  v.  Carmack,  2  McCh.  143;  Lawson  v.  Betterson,  12  Ark. 
401;  Sampson  v.  Obleyer,  22  Cal.  200;  Foster  v.  Wiley,  27  Mich.  244;  15  Am. 
Rep.  185;  Collett«.  Foster,  2  Hurl.  &  N.  356;  Crook  v.  Wright,  R.  &  M.278; 
Beck  V.  Pennsylvania,  7  C.  &  P.  397. 
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attorney,  which  are  so  unreasonable  as  to  imply  bad  faith, 
are  notice  of  such  bad  faith  to  the  opposing  side,  and  will 
not  bind  the  client/ 

One  who  appears  only  as  counsel  in  a  case  is  not  author- 
ized to  sign  a  stipulation  for  a  continuance,  even  if  he  be  an 
attorney  and  counsellor  of  the  court  in  which  the  suit  is 
pending.  The  conduct  of  a  suit,  except  in  a  matter  arising 
in  the  argument  or  hearing  before  the  court,  is  exclusively 
under  the  control  of  the  attorney  of  record  in  it.  Whatever 
interest  other  counsel  may  have  in  the  event  of  the  suit,  or 
the  subject-matter  of  it,  they  are  virtually  strangers  to  the 
record.  In  the  Federal  Courts,  if  a  party  does  not  choose 
to  manage  his  cause  personally,  as  permitted  by  section  35 
of  the  Judiciary  Act,  (1  U.  S.  Stats.  92)  he  can  only  do  so  by 
an  attorney  of  the  Federal  Courts.  He  cannot  appoint  an 
agent  not  an  attorney  of  the  Federal  Courts,  and  authorize 
an  agent  to  represent  him  in  the  suit.  But  when  a  party 
makes  his  choice,  and  selects  an  attorney  to  conduct  and 
manage  his  case,  the  attorney  stands  in  his  place.  Until 
such  attorney  is  changed  or  discharged  he  has  the  exclusive 
control  of  the  conduct  and  management  of  the  suit.  He 
cannot  give  a  release  or  discharge  the  cause  of  action  ;  but 
he  has  exclusive  control  of  the  remedy,  and  may  continue 
or  discontinue  it.'' 

§  221.     When  attorney  may  exercise  his  discretion. — 

The  attorney  may  exercise  his  discretion  in  all  the  ordi- 
nary occurrences  which  take  place  in  a  cause,  and  may 
make  stipulations,  waive  technical  advantages,  and  gen- 
erally  assume   the   control  of  the   action.'     ^And  to  this 

'  Ball  V.  Leonard,  24  111.  146;  Howe  v.  Lawrence,  22  N.  J.  L.  99;  Wharton 
ou  Agency,  sec.  S85. 

''  Nightingales.  Company,  2  Sawyer,  338;  Opinion  of  Deady,  J.,  Jan. 
1873,  U.  S.  District  Court  for  Oregon;  Gaillard  v.  Smart,  6  Cowen,  383; 
Kellogg  V.  Gilbert,  10  Johns.  220;  6  Am.  Dec.  3:J5.  W^here  counsel  for 
defendant  in  an  action  alleged  to  have  been  prosecuted  maliciously 
agreed,  without  special  authority  from  the  client,  that  the  dismissal  of 
the  action  should  be  a  bar  to  an  action  for  malicious  prosecution,  the 
agreement  was  held  a  nullity.    (Marbourg  v.  Smith,  11  Kan.  554.) 

'■>  Gorham  v.  Gale,  7  Cowen,  739;  17  Am.  Dec.  549;  King  v.  Pinsoneault, 
6  Law  R.  P.  C.  245. 


i    222  AUTHORITY   AND    POWERS.  459 

extent  the  client  has  no  right  to  control  the  attorney  in  the 
due  and  orderly  conduct  of  a  suit.  So,  if  the  case  is  of  such 
a  nature  that  there  can  be  no  doubt  that,  according  to  set- 
tled rules  of  practice,  a  default  will  be  opened  by  the  court 
on  the  usual  terms,  it  is  the  attorney's  privilege,  and  per- 
haps his  duty,  when  applied  to  for  that  purpose,  to  stipulate 
to  open  the  default,  and  not  compel  the  other  side  to  apply 
to  the  court  for  relief;  and  this,  notwithstanding  the  client 
may  have  instructed  the  counsel  not  to  waive  the  advantage 
if  the  other  side  offer  sufficient  excuse,  entitling  the  party 
on  motion  to  be  let  in  on  payment  of  costs.' 

§  222.  Binding  effect  of  attorney's  acts  as  against  ad- 
verse party. — As  between  the  client  and  the  opposite  party 
the  former  is  bound  by  every  act  which  the  attorney  does 
in  the  regular  course  of  practice,  and  without  fraud  or  col- 
lusion, however  injudicious  the  act  may  be.''  If  the  attorney 
mistakes  the  form  of  action,  or  puts  in  a  bad  or  a  false  action,^ 
or,  by  negligence,  suffers  judgment  to  go  for  want  of  an 
answer,  submits  to  a  non-suit,  withdraws  the  record,  or  even 
confesses  the  action,  the  client  may  be  bound.  So  the  attor- 
ney may  discontinue  the  action,*  waive  a  judgment  for  want 

'  Anon.  1  Wend.  108.  See  Clussman  v.  Merkel,  3  Bosw.  402.  But  the 
attorney  has  no  power  to  vacate  a  judgment  pending  an  appeal.  (Quinn 
V.  Lloyd,  5  Abb.  Pr.  N.  S.  281.) 

■'  Latuehe  v.  Pasherante,  1  Salk.  86;  Griffiths  v.  Williams,  1  T.  R.  710; 
Beck  V.  Bellamy,  93  N.  C.  129,  citing  text;  Shattuck  v.  Bill,  142  Mass.  56; 
Mahoney  D.  County  Commissioners,  144  Mass.  459;  Davis  ■«.  Hull, 66  Md. 253. 
The  retainer  of  an  attorney  at  law  authorizes  him  in  general  to  do,  in  behalf 
of  his  client,  all  acts  incidental  to  a  due  and  orderly  conduct  of  the  suit, 
affecting  not  the  cause  of  action,  but  the  remedy  only.  (Broekley  v. 
Brockley,  122  Pa.  St.  1,  6;  and  see  Bray  v.  Doheny,  39  Minn.  355;  Sartwell 
V.  North,  144  Mass.  188,  193;  Shattuck  v.  Bill,  142  Mass.  56;  Brock  v. 
Walker,  92  N.  C.  89.)  Where  a  mortgagee  employs  an  attorney  to  fore- 
close his  mortgage,  any  method  adopted  by  the  attorney  to  accomplish 
the  foreclosure  would  be  within  the  scope  of  his  employment  and  au- 
thority, although  it  may  have  been  understood  between  them  that  the 
foreclosure  should  be  by  publication.  (Burgess  v.  Stevens,  76  Me.  559.) 
But  where  a  solicitor  puts  in  a  fraudulent  defense  for  his  client  without 
the  latter's  knowledge,  the  client  is  not  bound  thereby.  (Williams  v. 
Preston,  Law  R.  20  Ch.  Div.  672.) 

'  Tabram  v.  Horn,  1  M.  &  R.  228. 

*  Gaillard  v.  Smart,  6  Cowen,  385. 
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of  an  answer/  or  refer  a  cause,^  and  the  client  is  bound. 
Where  an  attorney  stipulated  as  a  condition  of  obtaining  a 
postponement  of  a  trial  that  the  suit  should  not  abate  by 
the  death  of  his  client  before  trial,  the  client  being  at 
that  time  dangerously  ill,  and  not  expected  to  recover,  the 
attorney  was  held  to  have  acted  within  the  scope  of  his 
authority,  and  the'  court  refused  on  motion  to  set  aside  a 
verdict  obtained  after  the  death  of  the  party,  and  afterwards 
refused  to  stay  proceedings  in  an  action  on  the  judgment 
against  the  defendant's  executors  until  the  determination 
of  a  writ  of  error." 

§  223.  What  admissions  of  attorneys  are  binding  on 
their  clients. — An  attorney  may  often  bind  his  client  by 
admissions;  but  a  statement  made  by  the  plaintifi's  to  the 
defendant's  attornej^,  in  conversation  with  respect  to  the 
nature  of  the  claim  in  the  action,  but  not  expressly  made 
for  the  purpose  of  being  used  as  evidence,  is  not  admissible.* 
Admissions  of  the  attorney  are  only  evidence  against  the 
client  when  they  are  made  with  a  view  to  obviate  the 
necessity  of  proving  the  facts  admitted  at  the  trial.*  Ad- 
missions that  things  existed  on  a  certain  da}' are  no  evidence 
of  the  same  state  of  facts  at  some  subsequent  date."  Written 
admissions  made  for  the  purpose  of  a  former  trial  may  be 
used  on  a  new  trial.'  But  letters  written  to  the  plaintiff's 
attorney  before  action  by  the  attorney  who  afterward 
appears  in  the  cause  for  the  defendant,  are  not  evidence  of 

■  Anon.  1  Salk.  86;  Reinhold  v.  Alberti,  1  Binn.  469. 

"  Pilmer  v.  Delber,  3  Taunt.  486. 

3  Ames  V.  W^ebbers,  10  Wend.  575,  624;  S.  C.  11  W^end.  186. 

*  Petcli  V.  Lyon,  9  Q.  B.  147;  Parkins  v.  Hawkshaw,  2  Stark.  239;  15 
Law  J.  Q.  B.  393;  Wilson  v.  Turner,  1  Taunt.  398. 

*  Young  V.  Wright,  1  Camp.  140. 

*  Maoleod  v.  Wakley,  3  Car.  &  P.  311. 

'  Elton  V.  Larkins,  5  Car.  &  P.  285;  1  Moody  &  R.  196.  An  admission 
by  an  attorney  on  a  trial,  though  made  orally,  binds  his  client  on  a  sub- 
sequent trial  of  the  same  case,  if  it  appears  to  have  been  intended  to  be 
general.  (Central  Branch  Un.  Pac.  R.  R.  Co.  v.  Shoup,  28  Kan.  394;  42 
Am.  Rep.  163;  and  see  Holley  v.  Young,  68  Me.  215.)  But  admissions  of 
fact  made  by  an  attorney  in  one  action,  are  inadmissible  in  evidence 
against  the  client  in  another  action,  unless  the  client  acquiesced  in  the 
admissions.    (Nichols  v.  Jones,  32  Mo.  App.  657.) 
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facts  admitted  therein,  unless  it  be  proved  that  the  defend- 
ant authorized  the  communication.' 

"  As  a  matter  of  practice,  an  attorney,  by  admissions 
made  during  the  trial  of  a  case,  or  in  correspondence  relat- 
ing to  such  trial,  may  conclude  his  client,  in  cases  in  which, 
on  the  faith  of  such  admissions,  reciprocal  admissions  are 
made  on  the  other  side.  Such  admissions,  forming  part  of 
a  mutual  plan  for  the  trial  of  the  case,  are  irrevocable  by 
the  client,  except  in  cases  of  fraud,  or  of  gross  mistake."^ 
An  attorney  may  admit  facts  on  the  trial,  or  in  pleading. 

"It  is  otherwise,  however,  with  non-contractual  admis- 
sions of  the  attorne}'^,  not  accepted  as  part  of  the  mutual 
arrangements  for  the  trial  of  the  case.^  Such  admissions 
may  be  rebutted,  but  nevertheless  they  constitute  prima 
facie  evidence,  or,  in  other  words,  they  relieve,  at  the  first 
instance,  the  opposing  party  from  the  burden  of  proving 
that  which  they  admit,  supposing  the  authority  of  the 
attorney  to  be  first  proved.^  Thus  an  attorney,  by  admit- 
ting the  signature  to  a  bond,  relieves  the  opposing  party 
from  proving  such  signature;  *  by  calling  upon  the  opposite 
side  to  produce  a  bill  '  accepted  by  A,'  (the  client)  admits 
A's  acceptance;  °  by  appearing  for  parties  as  owners  of  a 

'  Wagstaflf  V.  Wilson,  4  Barn.  &  Adol.  339;  1  Nev.  &  M.  1;  Pope  v.  An- 
drews, 9  Car.  &  P.  564. 

'^  Wharton  on  Evidsiice,  sec.  1184;  Stephens'  Ev.,  art.  17;  Langley  v. 
Oxford,  1  Mees.  &  W.  508;  Elton  v.  Larkins,  1  Moody  &  R.  196;  5  Car.  & 
P.  385;  Doe  v.  Bird,  9  Car.  <fc  P.  6;  Marshall  v.  Cliffs,  4  Camp.  133;  Pike  v. 
Emerson,  5  N.  H.  393;  22  Am.  Dec.  468;  Burbank  v.  Insurance  Co.  24  N. 
H.  550;  57  Am.  Dec.  300;  Smith  v.  HoUister,  32  Vt.  695;  Lewis  v.  Sumner, 
13  Met.  269;  Herbert  v.  Alexander,  2  Call,  499;  Daniel  v.  Ray,  1  Hill,  (S. 
C.)  32;  Smith  v.  Bossard,  2  McCord,  406;  Wilson  v.  Spring,  64  111.  18;  La- 
coste  V.  Robert,  11  La.  An.  33;  Kohn  v.  Marsh,  3  Rob.  (La.)  48;  Smith  v. 
MuUiken,  2  Minn.  319;  Wharton  on  Agency,  sec.  585.  But  admissions 
made  by  an  attorney  long  after  a  case  has  been  tried  and  his  employment 
ended,  are  not  binding.    (Walden  v.  Bolton,  55  Mo.  405.) 

'  Young  V.  Wright,  1  Camp.  141;  Floyd  v.  Hamilton,  33  Ala.  235. 

'  Moulton  V.  Bowker,  115  Mass.  36;  15  Am.  Rep.  72;  Bathgate  v.  Has- 
kin,  59  N.  Y.  533;  Thomas  v.  Kinsey,  8.  Ga.  421;  McLean  v.  Clark,  47  Ga. 
24;  Cassels  v.  Usry,  51  Ga.  621;  McRea  v.  Bank,  16  Ala.  755;  People  v. 
Garcia,  25  Cal.  531. 

^  Milward  v.  Temple,  1  Camp.  275. 

«  Holt  V.  Squire,  Ryan  &  M.  282. 
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ship,  admits  their  joint  ownership;'  and  so,  on  a  second 
trial,  a  written  agreement,  admitting  certain  facts,  signed 
by  the  counsel  when  the  first  trial  opened,  has  been  regarded 
as  dispensing  prima /oae  with  the  proof  of  such  facts."  ^ 

Admissions  of  attorneys  of  record  bind  their  clients  in  all 
matters  relating  to  the  progress  and  trial  of  the  cause,  and 
are  generally  conclusive.'  When  counsel  on  both  sides 
have  entered  into  a  written  agreement  as  to  certain  facts,  it 
is  not  competent  on  the  trial  for  the  party  who  introduces 
such  statement  to  the  jury  to  prove  a  fact  contrary  to  what 
it  is  stated  to  be  in  the  agreement.  To  avail  himself  of  this 
right,  proper  notice  should  be  given.^  It  is  said  that  upon 
a  grave  question  involving  the  public  interests,  the  mere 
admission  of  counsel  will  not  relieve  the  court  from  its  con- 
sideration.* Admissions  of  matters  of  fact  by  an  attorney, 
in  order  to  bind  the  client,  should  be  distinct,  formal,  and 
made  for  the  express  purpose  of  dispensing  with  formal 
proof  of  a  fact  at  the  trial.  Those  which  occur  in  mere  con- 
versations, though  they  relate  to  the  matters  in  issue  in  the 
case,  cannot  be  received  in  evidence  against  the  client.' 

"  Mere  conversational  admissions  by  an  attorne}',  thrown 
off  collaterally,  cannot  bind  his  client,  the  attorney  being  a 
special,  not  a  general,  agent;'  nor  are  such  admissions  re- 
ceivable, when  made  tentatively,  for  purposes  of  compro- 
mise.' So  oral  and  less  formal  admissions  by  counsel  at  a 
former  trial  are  not  evidence  on  a  subsequent  trial ;'  and, 
in  any  view,  an  attorney's  power  thus  to  admit  ceases  when 
he  withdraws  from  the  case."*    An   attorney's   admission, 

'  Marshall  v.  Cllflf,  4  Camp.  1.33. 

^  Van  Wart  v.  WoUey,  Ryan  &  M.  4;  Truby  v.  Seybert,  12  Pa.  101;  Mer- 
chants' Bank  v.  Marine  Bank,  3  Gill.  98;  43  Am.  Dec.  300. 

^  Rogers  v.  Greenwood,  14  Minn.  333. 

■*  Southwestern  R.  R.  Co.  v.  Atlantic,  etc.  Co.  53  Ga.  401. 

'  Ash  V.  Parkinson,  5  Nev.  15. 

^  Treadway  v.  Company,  40  Iowa,  526;  1  Greenl.  sec.  186. 

'  VS'harton  on  Evidence,  sec.  1184;  Doe  v.  Richards,  2  Car.  &  K.  216; 
Fetch  V.  Lyon,  9  Q.  B.  147;  Watson  v.  King,  3  Com.  B.  608. 

'  Saunders  v.  McCarthy,  8  Allen,  42. 

"  Colledge  v.  Horn,  3  Bing.  119;  R v.  Coyle,  7  Cox  C.  C.  74;  Wilkins 

V.  Stidger,  22  Cal.  231. 

'»  Janeway  v.  Skerritt,  30  N.  J.  L.  97. 
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when  duly  authorized  and  properly  made,  is  to  be  treated 
as  if  made  by  the  party  himself.  Such  admissions,  there- 
fore, may  be  subsequently  used  against  such  party  by  a 
stranger.'  The  point  is  that  a  record  between  other  parties 
may  be  admissible  in  evidence,  whenever  it  contains  a  sol- 
emn admission  or  judicial  declaration  by  any  such  parties 
in  regard  to  the  existence  of  any  particular  fact." 

Admissions  made  by  attorneys  of  record  in  the  course  of 
a  cause,  or  with  respect  to  the  proceedings  in  it,  are  evi- 
dence against  the  client,  though  his  mere  statements  in  the 
course  of  conversation  are  not;''  nor  are  his  statements, 
made  previous  to  the  commencement  of  the  proceedings, 
without  express  proof  of  authority  from  the  client.'  If  a 
fact  is  admitted  by  the  attorney  of  record  with  the  intent 
to  obviate  the  necessity  of  proving  it,  he  must  be  supposed 
to  have  authority  for  this  purpose,  and  his  client  will  be 
bound  by  the  admission. 

Attorneys  are  considered  to  have  an  implied  authority  to 
make  any  admission  for  the  purpose  of  obviating  the  neces- 
sity or  proving  any  fact  upon  a  trial,  as  where  an  attorney 
gives  a  direct  and  formal  admission  of  the  execution  of  a 
deed,  or  of  the  dishonor  of  a  bill,  or  where  he  makes  propo- 
sitions on  behalf  of  his  client.*  In  an  action  against  the 
defendant  as  acceptor  of  a  bill,  where  his  attorney  has 
served  a  notice  on  the  plaintiff  to  produce  all  papers  relat- 
ing to  a  bill,  described  in  the  same  terms  as  the  one  sued 
upon,  and  which  the  notice  stated  to  have  been  "  accepted 
by  the  defendant,"  this  was  held  prima  facie  evidence  of  the 
defendant's  acceptance.^  So  an  undertaking  by  an  attorney 
on  the  record  to  appear  for  two  persons,  described  in  the 
undertaking  as  joint  owners  of  a  ship.^     Admissions  may 

'  Wharton  on  Ev.  sec.  lia");  Truby  v.  Seybert,  12  Pa.  101;  McDermott  v. 
Hoffman,  70  Pa.  32. 

*  Young  V.  Wright,  1  Camp.  140;  Milward  v.  Temple,  Ibid.  375;  Gains- 
ford  V.  Grammar,  2  Camp.  9;  Elton  v.  Larkins,  1  Moody  <fe  R.  196;  S.  C.  5 
Car.  &  P.  385;  Marshall  v.  Cliffs,  4  Camp.  1.33, 

3  Wagstaff  w.  Wilson,  4  Barn.  &  Ad.  339. 

■*  Gainsford  v.  Grammar,  2  Camp.  7. 

5  Holt  V.  Squire,  Ryan  &  M.  282. 

«  Marshall  v.  Cliff,  4  Camp.  133. 
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be  made  indirectly,  as  where  an  attorney's  admission  of  the 
liandwnting  of  the  attesting  witness  to  a  deed  was  held 
tantamount  to  his  admissions  of  the  due  execution  of  the 
instrument/  An  admission,  however,  of  the  due  execution 
of  the  instrument  mentioned  in  the  declaration,  will  not 
preclude  the  defendant  from  taking  advantage  of  a  vari- 
ance.^ So  in  an  action  for  use  and  occupation,  where  a  wit- 
ness stated  that  he  had  heard  from  the  plaintiff's  attorney 
that  there  was  an  agreement  in  writing,  it  was  held  that 
this  was  not  sufficient  evidence  of  the  existence  of  an  agree- 
ment, so  as  to  render  its  production  necessary.'  So  admis- 
sions that  are  expressly  made  "  without  prejudice,"  are  in- 
admissible in  evidence.*  If  an  admission  made  by  counsel 
on  the  trial  of  a  case  is  so  ambiguous  that  the  court  is  un- 
able to  determine  its  meaning,  the  counsel  is  entitled  to  the 
benefit  of  the  doubt,  and  be  allowed  to  put  his  own  con- 
struction on  the  language  used,  and  it  is  error  to  submit 
the  question  to  the  jury .^ 

A  counsel  has  power  to  enter  into  a  stipulation  in  a  suit 
wherein  he  is  employed,  and  there  being  no  unfairness  or 
charge  of  impropriety,,  the  court  will  not,  on  motion,  set 
aside  the  agreement.^  Representations  by  counsel  in  the 
presence  of  his  client,  on  the  faith  of  which  one  has 
advanced  money,  are  the  representations  of  the  client.^  An 
agreement  in  writing  made  b}'  an  attorney  conducting  a 
cause,  and  within  the  scope  of  his  authority,  is  binding 
upon  his  client,  although  the  counsel  be  changed.*  A 
waiver  of  informalities  and  irregularities  made  by  an  attor- 
ney having  sole  charge  of  the  cause,  is  binding  upon  the 
client.'      Where  several  suits  were  brought  by  the  same 

'  Milward  v.  Temple,  1  Camp.  70. 

=  Goldie  V.  Shuttleworth,  1  Camp.  70. 

'  Watson  V.  King,  3  Com.  B.  608;  Patch  v.  Lyon,  9  Q.  B.  147. 

■■  Ibid. 

5  Wright  V.  Dickinson,  67  Mich.  590. 

'  Farmers'  Bank  v.  Ketohum,  4  McLean,  120. 

'  Uilkeson  v.  Snyder,  8  Watts  <fe  S.  200. 

'  Oalraes  v.  Stone,  7  La.  An.  133. 

">  Hanson  v.  Hoitt,  14  N.  H.  56. 
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plaintiff  against  different  defendants,  the  defenses  being  the 
s:ime  in  eacli  case,  and  the  attorneys  of  the  several  parties 
agreed  that  all  the  cases  should  abide  the  final  decision  in 
one  case,  it  was  held  that  the  agreement  was  within  the 
authority  of  the  attorneys.' 

Although  stipulations  made  by  an  attorney  of  record, 
pertinent  to  the  matters  intrusted  to  him,  are  binding  upon 
the  client,  though  made  without  special  authority;  j^et  acts 
done  outside  of  the  matter  committed  to  his  charge  are  not 
binding,  as  a  stipulation  not  to  appeal ;  and  especially  where 
the  attorney  is  unable  to  respond  in  damages,  the  court  will 
relieve  the  client,  preserving  the  other  party  from  loss. 
So  of  a  stipulation  not  to  move  for  a  second  trial.  Such 
rights  cannot  be  taken  away  without  the  client's  express 
consent.''^ 

An  admission  signed  by  the  defendant's  attorney,  con- 
senting to  admit  the  defendant  to  be  editor  of  a  periodical 
work — calling  it  by  name — is  no  evidence  that  the  defend- 
ant was  editor  on  a  day  subsequent  to  the  date  of  such 
admission."  In  an  action  of  debt  on  bond,  an  admission  by 
an  attorney  of  the  handwriting  of  the  attesting  witness,  pre- 
sumptively admits  the  delivery  of  the  bond,  as  the  defend- 
ant's deed.''  An  attorney,  regularly  retained  by  defendants 
in  a  suit  to  foreclose  a  mortgage,  has  power  on  the  hearing 
of  a  cause  to  make  admissions  as  to  the  sum  due  from  his 
clients,  which  will  bind  them." 

Offers  made  by  the  plaintiff  's  attorney  in  the  hearing 
of  a  third  person,  to  do  an  act  relative  to  the  defendant 
which  lay  within  the  scope  of  his  authority,  are  not  admis- 
sible evidence  to  affect  the  plaintiff  with  such  offer.  But 
if  the  offers  are  made  to  the  defendant  it  is  otherwise.'  A 
letter  written  to  the  plaintiff 's  attorney  before  action  by  the 
attorney  who  afterwards  appears  in  the  cause  for  the  defend- 

'  North  Missouri  Railroad  Co.  v.  Stephens,  36  Mo.  150;  88  Am.  Dec.  138. 

^  People  V.  Mayor,  11  Abb.  Pr.  66. 

'  Maeleod  v.  Wakley,  3  Car.  &  P.  311. 

■*  Milward  v.  Temple,  1  Camp.  375. 

*  Wilson  V.  Spring,  64  111.  14. 

« Wilson.i;.  Turner,  1  Taunt.  398. 

A.   &   C— 30. 
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■ant,  is  not  evidence  of  a  fact  admitted  therein,  without  fur- 
ther proof  that  the  defendant  authorized  the  communica- 
tion.^ It  is  said  that  if  the  clerk  of  an  attorney  has  the 
juanagement  of  a  cause,  what  he  says  is  receivable  in 
evidence,  the  same  as  if  it  had  been  said  by  the  attorney 
himself.  Where  an  attorney's  clerk  admitted,  on  the  taxa- 
ti(m  of  costs  before  the  master,  that  the  suit  in  which  the 
costs  were  taxed  was  conducted  by  his  employer  from 
motives  of  charity,  on  behalf  of  the  plaintiff,  it  has  been 
held  that  the  elerk  was  such  an  agent  as  to  bind  his  master 
by  such  admission.^ 

To  bind  by  admissions  it  is  generally  sufficient  to  prove 
that  the  party  is  attorney  of  record.'  If  the  client  be  not 
present  when  the  admission  is  made  by  his  counsel,  the  cur- 
rent of  authority  seems  to  be  that  such  admissions  cannot 
be  used  outside  of  the  particular  cause.*  An  admission, 
however,  for  the  purpose  of  the  trial  of  a  cause  may  be  used 
upon  a  new  trial,  even  when  there  has  been  an  alteration  in 
the  pleadings,  if  the  alteration  does  not  affect  the  fact  ad- 
mitted.^ In  criminal  cases  admissions  are  not  admissible 
unless  made  at  the  trial  by  defendant  or  his  counsel.* 

g  224.  Implied  admissions. — In  every  trial  there  are 
facts  with  the  proof  of  which  counsel  may  tacitly  agree  to 
dispense.  Such  facts  cannot  ordinarily  be  disputed  by  the 
party  by  whom  they  have  been  tacitly  admitted,'  at  least 
after  they  have  been  acted  upon  by  the  other  side. 

'  Wagstaflf  V.  Wilson,  4  Barn.  &  Adol.  339;  1  N.  &  M.  1. 

^  Standage  v.  Creighton,  5  Car.  &  P.  406;  Ashbourne  v.  Price,  D.  &  R.  N. 
P.  0.  48. 

2  Marshall  v.  Cliff,  4  Camp.  133;  Gainsford  v.  Grammar,  2  Camp.  9. 
See,  however,  Wagstafif  i;.  Wilson,  4  Barn.  &  Adol.  339;  Burghart  v.  Au- 
gerstein,  6  Car.  &  P.  695;  Pope  v.  Andrews,  9  Ibid.  564;  Roberts  v.  Gres- 
ley,  3  Ibid.  380. 

■*  1  Phillips  on  Evidence,  C.  H.  &  E.  notes  141,  508. 

6  Elton  V.  Larkins,  1  Moody  <fc  R.  196;  Wetherall  v.  Bird,  7  Car.  <fe  P.  6; 
Langley  v.  Oxford,  1  Mees.  &  W.  508.  But  see  Colledge  v.  Horn,  3  Bing. 
119. 

«  Rex  V.  Thornhill,  8  Car.  &  P.  575. 

'  Wharton  on  Evidence,  sec.  1186;  Chile  v.  Roe,  1  El.  &  B.  279;  Stracy  v. 
Blake,  1  Mees.  &  W.  168.    See,  generally,  Colledge  v,  Horn,  3  Bing.  119; 


§§    225-7  AUTHORITY   AND    POWERS.  467 

§  225.  Attorney's  admissions  to  prove  his  own  au- 
thority.— The  employment  of  an  attorney,  like  the  employ- 
ment of  an  agent,  cannot  be  proved  solely  by  his  own  ad- 
missions; his  admissions  cannot  be  received  unless  he  is 
shown  to  be  an  attorney  aliunde.  The  employment  must 
be  proved  to  include  the  particular  suit  as  to  which  admis- 
sion is  made.^  But  the  attorney  may  be  a  witness  to  prove 
his  employment  and  authority. 

g  226.  Admissions  of  clerks.— Admissions  made  by  an 
attorney's  clerk,  in  the  performance  of  his  ordinary  office 
duties,  are  treated  as  tantamount  to  the  admissions  of  the 
attorney  himself?  But  the  clerk  should  be  the  managing 
clerk. 

§  227.     Recalling  admissions  before  judgment. — As  a 

question  of  law,  errors  of  counsel  cannot  prejudice  the  client, 
if  such  error  is  recalled  before  judgment.  So  far  as  con- 
cerns errors  of  fact,  perhaps  the  statements  of  counsel,  when 
made  in  the  client's  presence  and  as  his  representative,  may 
be  treated  as  if  made  by  the  client  himself;  but  the  client 
is  entitled  to  recall  the  admission  at  any  time  before  judg- 
ment entered,  if  it  should  appear  that  the  error  is  not 
traceable  to  any  wrongful  intent  of  his  own,  and  that  the 
opposite  part}^  is  not  prejudiced  thereby.     But  it  is  other- 

S.  C.  10  Moore,  431;  Taylor's  Evidence,  sec.  709;  Haller  v.  Worman,  2 
Fost.  &F.  165;  R.  v.  Coyle,  7  Cox  C.  C.  74;  Swinfen  v.  Swinfen,  25  Law  J. 
Com.  P.  303;  26  Ibid.  97;  1  Com.  B.  N.  S.  364;  27  Law  J.  Ch.  35;  S.  C.  24 
Beav.  549;  affirmed,  2  DeGex  &  J.  38;  27  Law  J.  Ch.  491;  Chambers  v.  -Ma- 
son, 5  Com.  B.  N.  S.  59;  Swinlen  v.  Chelmsford,  5  Hurl.  &  N.  890;  Priest- 
wick  V.  Foley,  34  Law  J.  Com.  P.  189;  18  Com,  B.  N.  S.  806;  Strauss  v. 
Fj-anois,  Law  K.  1  Q.  B.  379;  S.  C.  7  B.  &  S.  365;  V^^harton  on  Agency, 
sec.  589. 

'  W^harton  on  Evidence,  sec.  1187;  Burghart  v.  Augersteln,  6  Car.  &  P. 
645;  Pope  V.  Andrews,  9  Ibid.  564;  Wagstaff  w.  W^ilson,  4  Barn.  &  Add.  339; 
Wharton  on  Agency,  sec.  582;  Moffitt  v.  Witherspoon,  10  Ired.  185;  Bigler 
V.  Toy,  68  Iowa,  687. 

*  Wharton  on  Evidence,  sec.  1188;  Griffith  v.  Williams,  1  T.  R.  710; 
Truelove  v.  Burton,  9  Moore,  64;  Taylor  v.  Williams,  2  Barn.  &  Adol.  845; 
Standage  v.  Creighton,  5  Car.  <fe  P.  406;  Power  v.  Kent,  1  Cowen,  211 
Birlcbeck  v.  Stafford,  14  Abb.  285;  S.  C.  23  How.  Pr.  236;  Meyer  v.  Sefton, 
2  Stark.  274. 
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wise  when,  in  consequence  of  the  attorney's  admissions,  the 
position  of  the  opposite  party  has  been  altered,  so  that  it 
would  be  detrimental  to  the  latter  for  the  admission  to  be 
revoked.' 

§  228.  Attorney's  power  to  compromise. — In  England, 
the  decisions  upon  the  subject  of  the  power  of  counsel  to 
compromise  are  not  uniform.  Pollock,  C.  B.,  said  in  Swin- 
fen  V.  Chelmsford,  (2  L.  T.  N.  S.  406)  "that  although  counsel 
has  complete  authority  over  the  suit,  the  mode  of  conduct- 
ing it,  and  all  that  is  incident  to  it,  such  as  withdrawing 
the  record,  withdrawing  a  juror,  calling  no  witnesses,  *  * 
and  other  matters  which  properly  belong  to  the  suit,  and 
the  management  and  conduct  of  the  trial,  he  has  not,  by 
virtue  of  his  retainer  in  the  suit,  any  power  over  matters 
which  are  collateral  to  it."^  Yet,  in  another  English  case, 
Cresswell,  J.,  said:  "If  counsel,  duly  instructed,  take  upon 
himself  to  consent  to  a  compromise,  which  he,  in  the  exer- 
cise of  sound  discretion,  judges  to  be  for  the  interest  of  his 
\cl ient,Jj]e  court_will  not  inc[uire  into  the  existence  qr_yi e 
extent_of_his_authority.  I  am  extremely  happy  to  find 
that  the  decisions  abundantly  bear  us  out."  But  it  is  also 
declared  that  the  compromise  should  be  bona  fide,  prudent, 
and  beneficial  to  the  client.'  The  general  rule  in  England, 
as  thus  stated,  is  sustained  by  numerous  authorities.* 

It  is  also  said  that  the  rule  only  extends  to  cases  where 
he  acts  bona  fide,  and  with  reasonable  care  and  skill,  and  for 
the  best  interests  of  the  client,  and  the  settlement  is  not 
made  in  defiance  of  the  client's  instructions,"  and  this  even 

'  Mitchell  V.  Cotton,  3  Fla.  136;  Wharton  on  Evidence,  sec.  1189. 

'^  Swinfen  v.  Swinfen,  18  Com.  B.  485;  S.  C.  1  Com.  B.  N.  S.  3ti4;  S.  C.  24 
Beav.  549;  S.  C.  De  Gex  &.  J.  381;  Swinfen  v.  Lord  Chelmsford,  5  Hurl.  <fc 
N.  890.    See  Wharton  on  Agency,  sees.  590,  591,  592. 

'  Chown  V.  Parrott,  14  Com.  B.  N.  S.  74.  See  Fray  v.  Voules,  1  El.  <fe  E. 
839. 

*  See  especially  Butler  v.  Knight,  Law  R.  2  Ex.  109;  Priestwick  v.  Poley, 
18  Com.  B.  N.  S.  806;  Strauss  v.  Francis,  Law  R.  1 Q.  B.  879;  Story  on  Con- 
tracts, 8th  ed.  sec.  24,  note;  Thomas  v.  Harris,  27  L.  T.  N.  S.  353;  Ex  parte 
Wanham,  21  Week.  R.  104;  Brady  v.  Curran.  2  Irish  R.  Com.  Law,  314; 
Berry  v.  Mullen,  Ir.  R.  5  Eq.  368;  Chambers  v.  Mason,  5  Com.  B.  N.  S.  59. 

»  Chown  V.  Parrott,  14  Com.  B.  N.  S.  74;  Priestwick  v.  Poley,  18  Ibid. 
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after  judgment,  if  the  attorney  be  retained  to  obtain  satis- 
faction of  judgment/  but  not  after  judgment  unless  he  is 
further  retained  in  the  action ;  ^  and  if  a  client  be  present 
during  a  compromise,  it  will  not  be  set  aside  on  his  allega- 
tion that  he  did  not  understand  what  was  going  on.^  But 
if  the  attorney  isexpressly  instructed  not  to  compromise  a 
suit,  a  settlement  by  him  is  void,  and  not  binding  upon  the 
client,  even  though  reasonable  and  bona  fide  and  for  the 
benefit  of  the  latter."*  If  the  attorney  is  authorized  to  com- 
promise only  on  condition  of  securing  a  certain  sum,  and 
compromises  for  a  larger  one,  this  may  be  evidence  of  an 
agreement  on  his  part  to  accept  the  surplus,  in  satisfaction 
of  costs.* 

Chown  V.  Parrott,  14  Com.  B.  _N.  S.  74,  was  an  action 
against  attorneys  for  entering  into  a  compromise  by  which 
judgment  was  rendered  against  the  plaintiffs  in  an  action 
in  which  they  were  defendants.  It  appeared  that  the  attor- 
neys had  exercised  due  care  and  skill,  and  acted  in  a  man- 
ner which  they  believed  advantageous  and  beneficial  to  the 
plaintiffs;  but  they  had  no  express  authority  from  their 
clients  to  compromise  the  action.  It  was  held  the  attorneys 
were  not  liable.  Erie,  C.  J.,  said  the  rule  of  law  was  well 
established,  that  the  general  authorit}^  to  conduct  a  cause 
gives  the  attorney  authority  to  compromise.  The  reason 
why  the  compromise  is  held  to  be  binding  upon  the  client 
is,  because  the  attorney  is  his  general  agent  for  that  pur- 
pose. "I  think,"  taid  he,  "  that  is  established  by  Fray  t'. 
Voules,  1  El.  &  E.  839 ;  where  it  was  held  that  an  attorney 

806;  Strauss  v.  Francis,  L.  K.  1  Q.  B.  379;  Thomas  v.  Hewes,  2  Cromp. 
&  M.  519:  Brady  v.  Curran,  I.  R.  2  C.  L.  314;  Berry  v.  Mullen,  Ibid.  5 
Eq.  368. 

'  Butler  V.  Knight,  Law  R.  2  Ex.  109. 

"  Egan  V.  Rooney,  38  How.  Pr.  121;  Lewis  v.  V^oodruflf,  15  Ibid.  539.  But 
see  Bank  v.  Risley,  4  Denio,  480. 

'  Chambers  v.  Mason,  5  Com.  B.  N.  S.  59. 

*  Fray  v.  Voule.s,  1  El.  &  E.  839. 

^  Churchyard u.  Watkins,  27  Law  J.  Ex.  13. 

In  New  York  and  Maryland  an  attorney  as  such  cannot  settle  a  suit 
and  give  a  release  concluding  his  client  in  relation  to  the  subject  in  liti- 
gation. (Barrett  v.  Third  Avenue,  etc.  45  N.  Y.  628;  8  Abb.  Pr.  N.  S.  205. 
Shaw  V.  Kidder,  2  How.  Pr.  244;  Maddux  v.  Bevan,  39  Md.  485.) 
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who  makes  a  compromise  in  defiance  of  the  express  direc- 
tions of  his  client  not  to  do  so,  is  guilty  of  a  breach  of  duty. 
The  action  lay  against  the  attorney  there  because  he  was 
prohibited,  which  would  seem  to  imply  that  if  he  had  not 
been  expressly  prohibited  from  compromising,  the  com- 
promise would  have  been  a  lawful  act  on  his  part."  And 
in  Priestwick  v.  Foley,  18  Com.  B.  N.  S.  806,  Byles,  J.,  said 
that  no  authority  had  been  cited  to  show  that  an  attorne}', 
who  has  the  legal  management  of  the  cause,  has  not  power 
in  the  bona  fide  exercise  of  reasonable  care  and  skill  to  com- 
promise the  action  in  any  manner  he  may  find  to  be  in  the 
interest  of  the  client,  and  the  compromise  was  upheld.^ 

The  attorney  has  power  to  make  bona  fide  compromises, 
of  his  client's  case,  with  ihe  knowledge  of  the  client,  and 
in  the  absence  of  any  dissent  on  his  part.''  But  if  the  at- 
torney has  express  directions  from  the  client  not  to  enter 
into  a  compromise,  if  has,  on  the  other  hand,  been  held 
that  he  has  no  power  to  do  so,  even  though  it  be  reasonable 
and  bona  fide,  and  for  the  benefit  of  the  client;  and  if  he 
does  so,  he  is  liable  to  an  action  for  damages,  though  the 
damage  actually  sustained  be  nominal;^  nor  is  it  any  de- 
fense to  such  an  action  that  the  compromise  was  entered 
into  b3''  the  advice  of  counsel  employed  by  the  attorney, 
under  his  retainer,  for  the  conduct  of  the  cause. 

At  all  events,  it  seems  to  be  agreed  that  such  power  of 
compromise  is  to  be  confined  to  the  settlement  of  the  par- 
ticular suit,  and  does  not  include  matters  collateral.*  Where 

'  See,  also,  to  same  eflfect  Thomas  v.  Harris,  27  L.  J.  N.  S.  Ex.  353;  In 
re  Wood;  Ex  parte  Wenham,  21  Week.  R.  104;  Brady  v.  Curran,  Irish 
Rep.  2  0.  L.  314;  Berry  v.  Mullen,  Irish  Rep.  5  Eq.  368;  Chambers?). 
Mason,  5  Com.  B.  N.  S.  59. 

^  Chambers  v.  Mason,  5  Com.  B.  N.  S.  59;  5  Jur.  N.  S.  148;  28  L.  J.  C. 
P.  10. 

'  Fray  v.  Voules,  1  El.  &  E.  839;  5  Jur.  N.  S.  1253;  28  Law  J.  Q.  B.  232;  7 
Week.  R.  446;  38  L.  T.  133. 

*  Strauss  v.  Francis,  Law  R.  1  Q.  B.  379;  Ex  parte  Wenham,  21  Week. 
R.  104;  Dodd  v.  Dodd,  9  Pa.  315;  Davidson  v.  Rozier,23  Mo.  387;  Holker 
V.  Parker,  7  Cranoh,  436.  Where  the  defendant  in  an  action  of  tort  gave 
his  attorney  general  instructions  to  negotiate  for  a  settlement,  and 
a;fter  learning  the  lowest  sum  the  plaintiff  would  accept,  instructed  the 
attorney  to  settle  on  the  best  terms  he  could,  it  was  held  that  the  attorney 
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counsel  for  defendant  in  an  action  alleged  to  have  been 
prosecuted  maliciously,  agreed,  without  any  authority  from 
their  client,  that  the  dismissal  of  said  action  should  be  a  bar 
to  an  action  for  malicious  prosecution,  it  was  held  that  such 
agreement  was  a  nullit}^  The  court  said:  "We  suppose 
it  will  hardly  be  contended  that  when  counsel  are  em- 
ployed to  defend  in  one  action  they  can  barter  away  their 
client's  rights  in  another."^ 

It  is  laid  down  in  American  cases  that  an  attorney  has 
no  authority  arising  from  his  employment  in  that  capacity, 
no  implied  power,  to  compromise  his  client's  claim,  or  to 
settle  a  suit  and  conclude  the  client,  without  the  latter's 
consent.^  But  a  compromise  acquiesced  in  for  years  by-the 
principal  will  bind  him  forever.'    And  the  principle  has 

had  authority  to  execute  an  agreement  of  settlement,  and  to  bind  his  cli- 
ent to  pay  a  fixed  sum  for  damages.  (Phillips  v.  PuUen,  50  N.  J.  L.  439.) 
So,  wliile  an  action  was  pending,  the  attorneys  for  the  parties,  with  their 
full  knowledge  and  consent,  made  a  written  agreement,  settling  all  their 
differences,  including  matters  not  embraced  in  the  action,  and  the  settle- 
ment was  sustained  as  valid  and  binding.  (Carstens  «.  Schmalholtz,  (N. 
Y.  Com.  Pleas),  8  N.  Y.  Supp.  529.)  But  a  compromise  made  by  an  attor- 
ney in  intended  pursuance  of  terms  agreed  to  by  the  client,  but,  by  mis- 
apprehension, not  strictly  followed,  does  not  bind  the  client.  (Lewis  v. 
Lewis,  Law  R.  45  Ch.  Div.  281.) 

'  Marbourg  v.  Smith,  11  Kan.  554;  Holker  v.  Parker,  7  Cranch,  4,S6;  cases 
cited,  supra.  In  a  Maryland  case  it  was  held  that  an  attorney  at  law  has 
no  power  as  such  to  compromise  claims  of  his  client  by  taking  a  bond, 
or  anything  except  money,  in  satisfaction  of  them,  or  by  receiving  a  less 
sum,  or  any  security  for  a  less  sum,  tftan  is  due  on  them,  and  such  a  com- 
promise, if  not  expressly  authorized,  will  not  be  binding  on  the  client 
unless  he  has,  with  full  knowledge,  ratified  it.  (Maddux  v.  Bevan,  39 
Md.  485.) 

'  Maye  v.  Cogdell,  69  N.  C.  93;  Stokeley  v.  Kobinson,  34  Pa.  318;  Abbie 
V.  Rood,  6  McLean,  106;  Holker  v.  Parker,  7  Cranch,  436;  Spears  v.  Leder- 
gerber,  56  Mo.  4b5;  Adams  v.  Roller,  35  Tex.  711;  Shaw  v.  Kidder,  2  How. 
244;  Barrett  v.  Third  Avenue  R.  R.  Co.  45  N.  Y.  628,  635;  Lewis  v.  Gam- 
age,  1  Pick.  347;  Derwort  v.  Loonier,  21  Conn.  245;  Davidson  v.  Rozier,  23 
Mo.  387;  Filby  v.  Miller,  25  Pa.  264;  Vail  v.  Jackson,  13  Vt.  314;  Vi^alden 
V.  Bolton,  55  Mo.  405;  Ambroses.  McDonald,  53  Cal.  28;  Granger  i).  Batch- 
elder.  54  Vt.  248;  41  Am.  Rep.  846;  Township  of  North  Whitehall  v.  Kel- 
ler, 100  Pa.  St.  105;  45  Am.  Rep.  361;  Whipple  v.  Whitman,  13  R.  J.  512;  43 
Am.  Rep.  42;  East  Line,  etc.  R.  R.  Co.  v.  Scott,  72 Tex.  70;  13  Am.  St.  Rep. 
768;  Levy  v.  Brown,  56  Miss.  83;  Housenick  n.  Miller,  93  Pa.  St.  514; 
Isaacs  V.  Zugsmith,  103  Pa.  St.  77;  Miller  v.  Lane,  13  111.  App.  648;  Weth- 
erbee  v.  Fitch,  117  111.  67;  Pickett  v.  Merchants'  Nat.  Bank,  32  Ark.  346; 
Manderville  v.  Reynolds,  68  N.  Y.  528. 

^  Mayer  i;.  Poulkrod,  4  Wash.  C.  C.  511. 
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been  so  far  modified,  that  an  agreement  or  compromise  of 
a  suit  by  an  attorney,  even  though  made  without  special 
authority,  has  not  been  interfered  with  unless  it  was  so  un- 
reasonable as  to  warrant  a  belief  that  the  attorney  was  im- 
posed upon,  or  did  not  exercise  his  judgment  fairly.^  There 
are  numerous  cases  in  the  United  States  where  the  attor- 
ney's right  to  compromise  has  been  denied  in  terms  more  or 
less  absolute.^  There  are,  however,  many  cases  to  the  con- 
trary. In  a  recent  case  in  California,''  the  power  is  some- 
what extensively  discussed,  and  the  court  say:  "That  in 
the  United  States  the  rule,  as  settled  by  an  almost  uniform 
current  of  authorities,  is  that  an  attorney,  by  virtue  merely 
of  his  retainer  as  such,  and  without  express  authority  from 
his  client,  has  not  the  power  to  bind  the  client  by  the  com- 
promise of  a  pending  action."  But  the  court  is  clearly  in 
error  as  to  there  being  any  "  uniform  current  of  authori- 
ties "  to  that  effect.  There  are  numerous  authorities  to  the 
contrary.* 

In  Holmes  v.  Rogers,^  an  action  was  brought  to  set  aside 
a  decree  entered  by  the  consent  of  the  plaintiff's  attorney, 
in  pursuance  of  a  compromise  agreed  upon  by  the  attorney 
without  the  knowledge  or  consent  of  his  client.  The  court 
upheld  the  decree  on  the  ground  that  in  the  absence  of 
fraud  or  mistake,  a  party  to  an  action  is  bound  by  a  judg- 
ment entered  by  the  consent  of  his  attorney,  under  the  cir- 
cumstances stated,  and  particularly  if  the  attorney  be  not 

'  PoUer  V.  Parsons,  14  Iowa,  286;  Holker  v.  Parker,  7  Cranch,  43fi; 
Christie  v.  Sawyer,  44  N.  H.  298.  A  court  of  equity  will  only  set  aside  a 
judgment  rendered  upon  an  unauthorized  agreement  or  compromise  of 
counsel,  where  injury  has  resulted  therefrom  to  the  party  complaining. 
(Williams  v.  Nolan,  58  Tex.  708.  And  see  Township  of  North  Whitehall 
V.  Keller,  100  Pa.  St.  105;  45  Am.  Rep.  361.) 

"  Davidson  v.  Rozier,  23  Mo.  387;  Holker  v.  Parker,  7  Cranch,  436,  452; 
Dodds  V.  Dodds,  9  Penn.  815;  Derwort  v.  Loomer,  21  Conn.  245;  Vail  v. 
Jackson,  13  Vt.  314;  Nolan  v.  Jackson,  16  111.  272;  Doub  v.  Barnes,  1  Md. 
Ch.  127;  Maddux  v.  Sevan,  39  Md.  485;  Smith  v.  Dixon,  3  Met.  438;  Smock 
V.  Dade,  5  Rand.  639;  16  Am.  Dec.  780;  Marbourg  v.  Smith,  11  Kans.  562. 

"  Preston  v.  Hill,  50  Gal.  43;  19  Am.  Rep.  647. 

*  See  Wieland  v.  W^hite,  109  Mass.  392;  Peru  Steel  Co.  v.  Whipple,  109 
Mass.  464;  Potter  v.  Parsons,  14  Iowa,  286;  Christie  v.  Sawyer,  44  N.  H. 
298;  Reinhold  i;.  Albert!,  1  Binn.  469;  Holmes  v.  Rogers,  13  Cal.  191. 

^  13  Cal.  191. 


§    228  AUTHORITY   AXD    POWERS.      •  473 

insolvent.  The  attorney  in  that  case,  without  the  knowl- 
edge or  consent  of  his  client,  compromised  the  cause  of  ac- 
tion, and  consented  to  the  entry  of  a  decree  in  accordance 
with  the  terms  of  the  compromise.' 

We  think,  however,  that  the  weight  of  authority  in  the 
United  States  is  against  the  general  power  of  the  attorney 
to  bind  his  client  by  a  compromise.  In  Holker  v.  Parker, 
(7  Cranch,  436)  the  client  was  ignorant  of  the  compromise 
until  after  the  entry  of  the  judgment,  and  had  not  assented 
to  it.  The  court,  Marshall,  C.  J.,  rendering  the  opinion, 
held  that  the  client  was  not  bound  by  the  compromise  and 
the  judgment  in  pursuance  of  it,  on  the  ground  that  the 
plaintiff's  attorney  had  exceeded  his  authority.  In  the  case 
in  California,  already  cited,  the  client  protested  against  the 
compromise  before  it  was  made,  and  agai,nst  the  entry  of 
the  judgment,  in  the  presence  of  the  court  and  of  the  op- 
posing counsel.  The  court  held  that  there  was  not  only  a 
want  of  authority  in  the  attorney  to  make  the  compromise, 
but  an  active  opposition  to  it  by  the  client,  of  which  the 
court  and  the  opposing  counsel  were  advised  before  the  en- 
try of  judgment,  and  the  attorney  had  no  authority  to 
make  it.^  That  an  attorney  cannot,  by  virtue  of  his  re- 
tainer, compel  his  client  to  submit  to  a  compromise  against 
his  protest,  made  at  the  time  and  renewed  in  open  court  in 
presence  of  his  adversary,  before  the  entry  of  the  judgment. 
Whatever  presumptions  the  court  or  the  adverse  party 
might  ordinarily  be  authorized  to  make,  as  to  the  authority 
of  an  attorney  who  proposes  to  compromise  his  client's 
cause  of  action,  all  such  presumptions  must  cease  when  the 
client,  before  the  transaction  is  consummated,  notifies  the 
court  and  his  adversary,  in  a  formal  manner,  that  his  attor- 
ney acted  without  authority,  and  that  he  repudiates  the 

'  An  attorney  employed  to  prosecute  a  suit  for  land  has  power  to  com- 
promise the  claim  against  the  disseizor  for  mesne  profits  during  the  pen- 
dency of  the  suit,  if  the  attorney  deems  it  best  for  the  interest  of  his 
client  to  avoid  all  the  chances  of  litigation,  and  secure  the  speedy  and 
successful  termination  of  the  principal  suit  in  the  most  economical  man- 
ner.   (Borney  v.  Morrill,  57  Me.  368.    See  Marco  v.  Low,  55  Me.  549.) 

■'  Preston  v.  Hill,  50  Cal.  43;  S.  C.  19  Am.  R.  647. 
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bargain.  This  doctrine,  under  the  circumstances,  it  would 
seem,  can  but  meet  with  approval,  and  should,  we  think, 
be  adopted.' 

If  an  expression  of  opinion  be  deemed  desirable,  or  will 
not  be  considered  presumptuous,  where  so  many  distin- 
guished authorities  have  differed,  we  should  be  decidedly 
in  favor  of  the  doctrine  which  denies  in  all  cases  the  power 
of  the  attorney  to  compromise  his  client's  cause  without  the 
latter's  special  authority,  or  express  consent,  or  such  silent 
acquiescence  with  full  knowledge  as  amounts  to  a  ratifica- 
tion. We  should  especially  deny  the  attorney's  power  to 
compromise  the  cause  in  the  face  of  any  dissent  or  reluc- 
tance on  the  part  of  the  client,  however  much  to  the  latter's 
pecuniary  interest  the  attorney  may  consider  the  settlement 
to  be.  We  admit  the  very  extensive  authority  the  attorney 
has  in  the  control  and  management  of  the  cause,  and  in  this 
chapter  have  had  occasion  to  dwell  upon  it;  but  that  con- 
trol is  given  him  for  the  accomplishment  of  a  purpose,  and 
that  purpose  is  the  procurement  of  his  client's  claim,  what- 
ever it  is,  and  the  whole  of  it,  and  not  a  partial  success  or  a 
mutilated  remedy.  If  the  client,  after  being  fully  advised 
in  the  premises,  (and  if  the  attorney  thinks  the  compromise 
expedient,  he  should  so  advise)  chooses  to  hazard  the 
chances  of  an  entire  victory  or  a  total  defeat,  we  consider  it 
a  matter  proper  to  be  determined  by  him,  and  not  his 
counsel.  How  the  desired  end  is  to  be  reached,  is  a  matter 
for  the  most  part  for  the  counsel  to  determine.  We  have 
already  seen  that  on  the  road  to  judgment  the  attorney  has 
almost  absolute  management  and  control,  which  the  client 
is  almost  entirely  powerless  to  interfere  with ;  but  we  do 
not  consider  that  all  this  confers  upon  the  attorney  any 
general   authority   to   stop  permanently  at  the  half-way 

'  Preston  v.  Hill,  50  Cal.  43.  See  Swinfen  v.  Swinfen,  24  Beav.  549.  See, 
also,  to  the  same  eifeot,  Smith's  Heirsu.  Dixon,  3  Met.  (Ky.)  438;  Hudson 
V.  Mitchell,  14  Serg.  &  R.  307;  16  Am.  Dec.  506;  Stackhouse  v.  O'Hara,  14 
Pa.  88;  Stokely  v.  Robinson,  34  Pa.  316;  Abbe  v.  Rood,  6  McLean,  106; 
Derwort  v.  Loomer,  21  Conn.  215;  Davidson  v.  Rozier,  23  Mo.  .387;  Fitch  v. 
Scott,  3  How.  (Miss.)  317;  34  Am.  Dec.  86.  But  acquiescence  ratifies  the 
compromise.    (Mayer  v.  Foulkrod,  4  Wash.  C.  C.  511.) 
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house  of  a  compromise,  or  partial  settlement.  Whichever 
view,  however,  the  reader  may  take  of  the  question,  he  will 
not  find  it  unsupported  by  authority ;  and  we  will  only  hazard 
one  more  remark,  and  that  is,  in  view  of  the  condition  of  the 
law,  as  shown  by  the  authorities,  it  is  scarcely  prudent  for 
the  attorney  to  make  a  compromise  which  has  not  met  in 
some  way  with  the  approbation  of  the  client,  as  the  attorney 
might,  in  any  locality  where  the  question  is  not  clearly  set- 
tled, be  the  victim  of  a  decision  adverse  to  the  power,  and 
be  placed  in  the  unpleasant  attitude  of  a  defendant  in  an 
action  for  damages  at  the  instance  of  the  client. 

g  228a.  Attorney's  power  to  compromise — (Continued). — 
The  rule  asserted  in  some  recent  decisions  is,  that  an  attor- 
ney may  negotiate  a  compromise  where  the  circumstances 
are  such  that  he  must  act  without  delay,  and  where  the 
interests  of  the  client  will  be  seriously  imperiled  unless  his 
action  is  prompt  and  decisive.  If  there  is  time  and  oppor- 
tunity for  consultation  with  the  client,  then  the  attorney 
should  not  assume  authority  to  compromise  his  client's 
claim,  but 'if  there  is  an  emergency  that  prevents  con- 
sultation, and  forces  immediate  action,  it  is  the  duty 
of  the  attorney  to  take  such  steps  as  will  secure  the 
greatest  benefit  to  his  client.^  So,  the  courts  generally 
concede  to  the  attorney  the  power  to  compromise  or  re- 
lease all  attachment  or  other  liens  which  have  accrued  in 
the  progress  of  the  cause,  and  not  belonging  to  the  original 
demand.^  And  a  fair  and  judicious  compromise  made  by 
the  attorney  with  the  consent  of  the  party  in  interest,  al- 
though without  the  knowledge  of  the  plaintiff  of  record,  has 
been  sustained.'  And  although  a  mere  general  retainer 
does  not  give  an  attorney  the  power  to  compromise  and 
give  away  the  rights  or  property  of  his  client,  yet,  if  nothing 

'  tJnion  Mut.  L.  Ins.  Co.  v.  Buchanan,  100  Ind.  63,  77;  and  see  Brockley 
V.  Brockley,  122  Pa.  St.  1;    In  re  Heath's  Will,  (Iowa)  48  N.  W.  Rep.  1037. 

^  Levy  V.  Brown,  56  Miss.  83;  Benson  v.  Carr,  73  Me.  76. 

'  Whipple  V.  Whitman,  13  R.  I.  512;  43  Am.  Rep.  42;  Black  v.  Rogers,  75 
Mo.  441. 
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appears  to  the  contrary,  it  may  be  presumed  that  the  attor- 
ney acted  with  the  consent  and  under  the  direction  of  the 
client/  It  is  not  within  the  implied  authority  of  an  attor- 
ney to  compromise  an  award  obtained  by  his  client  against 
a  township  for  road  damages.^  So,  an  attorney  conducting 
an  action  of  ejectment  on  behalf  of  his  client,  has  no  im- 
plied authority  to  enter  into  a  compromise  whereby  a 
certain  line  is  fixed  upon,  as  the  boundary  between  the  re- 
spective tracts  of  the  parties  litigant,  the  compromise  pro- 
viding for  deeds  of  release,  or  assurance  to  be  made  by  the 
clients.^ 

§  229.  Negligent  compromise. — An  attorney  at  all  events 
is  liable  to  his  client  for  a  negligent  compromise,  and  for 
any  damages  the  client  may  have  sustained.  The  test  is: 
Did  the  attorney,  in  making  the  settlement,  act  as  good  and 
diligent  business  men  of  his  class  are  accustomed  to  act?  If 
so,  he  may  possibly  be  protected,  although  the  compromise 
be  set  aside.  If  he  did  not  show  such  care  and  diligence, 
then  he  is  liable  for  the  loss.* 

g  230.     Notice  of  want  of  authority  to  compromise. — 

The  compromise  is  not  binding  on  the  client  if  the  opposite 
party  have  notice  of  the  attorney's  want  of  authority,  or  if 
the  terms  of  the  compromise  are  such  as  to  put  the  opposing 
party  on  inquir3\  Had  the  attorney  apparent  authorit}'  to 
compromise?  If  so,  then  his  client  may  be  bound,  unless 
the  compromise  was  of  so  unfair  a  character  as  to  imply 
fraud.  Was  the  compromise  so  flagrantly  unfair  to  the 
client  as  to  make  it  impossible  that  the  latter  would  have 
agreed  to  it?     If  so,  the  compromise  is  not  binding.^ 

'  Trope  V.  Kerns,  83  Cal.  553;  Bast  Line,  etc.  E.  R.  Co.  v.  Seott,  72  Tex. 
70;  13  Am.  St.  Rep.  758. 

^  Township  of  North  Whitehall  v.  Keller,  100  Pa.  St.  105;  45  Am.  Rep.  361. 

'  Mackey  v.  Adair,  99  Pa.  St.  143.  Compare  Sargeaut  v.  Clark,  108  Pa. 
St.  588. 

■■  Wharton  on  Negligence,  sec.  749;  Chambers  v.  Mason,  5  Com.  B.  N.  S. 
359. 

*  Preston  v.  Hill,  50  Cal.  43;  19  Am.  Rep.  647;  Wharton  on  Agency,  sec. 
594;  Holker  v.  Parker,  7  Cranch.  436;    Stackhouse  v.  O'Hara,  14  Pa.  88; 
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§  231.  No  compromise  after  judgment.— The  power, 
whenever  it  exists,  is  based  solely  on  the  uncertainties  of 
litigation.  After  the  matter  is  made  certain  by  judgment, 
the  power  to  release  or  compromise  is  ended.  The  same 
remark  applies  to  other  liens;  but  perhaps  in  order  to 
collect  part  of  a  very  desperate  judgment  the  attorney 
might  be  justified,  even  without  authority,  in  releasing  the 
remainder  of  the  lien ;  but  such  a  course  is  a  dangerous 
one,  and  special  authority  should  alwa3's  be  obtained  if 
possible.^ 

§  231ffl.  Compromise  by  parties — Protection  to  attor- 
ney.— Parties  to  a  lawsuit  may  settle  and  compromise  their 
litigation  without  consulting  their  counsel,  and  in  the 
absence  of  a  statute  giving  an  attorney  a  lien  for  his  fees, 
courts  will  not  intervene,  unless  there  has  been  collusion 
between  the  parties,  and  an  attempt  to  defraud  an  attorney 
out  of  his  fees.''  If  a  settlement  is  made  collusively,  to 
defraud  the  attorney  out  of  his  costs,  the  court  may  inter- 
pose for  his  protection  by  permitting  him  to  proceed  with 
the  suit,  and  to  recover,  if  the  facts  permit  it,  to  the  extent 
of  his  costs  in  the  action.'  But  an  attorney  has  no  author- 
ity to  continue  a  litigation  for  his  own  benefit,  at  the  expense 
of  his  client,  after  sufficient  provision  for  the  satisfaction  of 
his  just  claims  is  made  by  the  parties.^ 

Filley  v.  Miller,  25  Pa.  264;  Potter  v.  Parsons,  14  Iowa,  286;  Brady  v.  Cur- 
ran,  2  1.  R.  C.  L.  314;  Berry  v.  Mullen,  5  Ir.  Eep.  Eq.  368.  It  is  well 
settled,  that  an  attorney  has  no  power  to  make  a  cinipromise  against  or 
without  the  consent  of  his  client,  if  that  want  of  consent  is  known  to 
the  opposite  party.  (Trope  v.  Kerns,  83  Cal.  553;  affirming  Preston  v.  Hill, 
50  Cal.  43;  19  Am.  Bep.  647.) 

'  Wharton  on  Agency,  sec.  595;  Jones  v.  Ransom,  3  Ind.  327;  Jenkins  v. 
Gillespie,  18  Miss.  31;  48  Am.  Dec.  732;  Pendexter  v.  Vernon,  9  Humph. 
84;  Wilson  v.  Jennings,  3  Ohio  St.  528.  But  see  Monson  v.  Hawley,  30 
Conn.  51;  79  Am.  Dec.  233;  Moulton  v.  Bowker,  115  Mass.  36;  15  Am. 
Rep.  72.  , 

^  Swanson  v.  Chicago,  etc.  Rallw.  Co.,  35  Fed.  Rep.  638;  Gregory?;.  Greg- 
ory, 32  N.  J.  Eq.  424.  And  see  Brundage  v.  Village  of  Portchester,  31 
Hun.  128;  Ldvender  v.  Atkins,  20  Neb.  206. 

5  Randall  v.  Van  Wagenen,  115  N.  Y.  527;  12  Am.  St.  Rep.  828;  Coughlin 
V.  N.  Y.  etc.  R.  R.  Co.  71  N.  Y.  443;  27  Am.  Rep.  75. 

■•  Lee  V.  Vacuum  Oil  Co.  126  N.  Y.  579.    See  sec.  377,  poU. 
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§  232.    Authority  to  demand  and  receive  payment. — 

An  attorney  has  authority,  by  virtue  of  his  general  retainer, 
to  demand  and  receive  payment  of  his  client's  money ,^  and 
payment  to  the  attorney  is  payment  to  the  client.^  But 
no  rule  is  better  established  than  that,  without  express 
authorization,  the  attorney  cannot  receive  anything  but 
money  in  payment  of  a  debt  intrusted  to  him  for  collec- 
tion.''' An  attorney  employed  to  collect  a  debt  has  no  au- 
thority to  release  the  sureties  upon  his  client's  claim,^  or  to 
receive  other  securities  in  payment  of  the  demand,*  or  to  sell 
or  transfer  the  claim,^  or  to  receive  part  of  the  debt  and  a 
security  for  the  balance.'  An  attorney  has  no  authority  to 
receive  a  draft  for  money  due,  and  if  it  proves  worthless  the 
client  is  not  bound  by  his  reception  of  it  in  lieu  of  money,' 
nor  can  he  receive  his  own  or  another  person's  note  in 
payment  of  a  debt  placed  in  his  hands  for  collection.' 

An  attorney  may,  however,  receive  partial  payments  on 
a  claim  put  in  his  hands  for  collection,'"  but  he  cannot  bind 
his  client  by  an  agreement  to  set  off  his  own  .debt  in  part 

'  Langdon  v.  Potter,  13  Mass.  319;  Bryans  v.  Taylor,  Wright,  245;  Puck- 
man  V.  Allwood,  44  111.  183;  Ducett  v.  CunuJDgham,  39  Me.  386;  Megary  v. 
Funtis,  5  Sand.  376. 

^  Ely  V.  Harvey,  6  Bush,  620;  Carroll  Co.  v.  Cheatham,  48  Mo.  385. 

3  Huston  V.  Mitchell,  14  Serg.  &  R.  307;  16  Am.  Dec.  506;  VPilkinson  v. 
Holloway,  7  Leigh,  277;  Moye  v.  Cogdell,  69  N.  C.  93;  Wright  v.  Daily,  26 
Tex.  730;  Givens  ?).  Briscoe,  3  Marsh,  J.  J.,  534;  Kent  d.  Ricards,  3  Md. 
Ch.  392;  Harper  v.  Harvey,  4  W.  Va.  539;  Trumbull  v.  Nicholson,  27 
111.  149.  ' 

■■  Savings  Inst.  v.  Chiner,  7  Bush,  539. 

5  Jeter  v.  Haviland,  24  Ga.  252;  Walker  i).  Scott,  13  Ark.  644. 

"  Rowland  v.  Stone,  58  Pa.  196;  Noonon  v.  Gray,  1  Bail.  437;  Card  v.  Walr 
bridge,  18  Ohio,  411;  Penniman  v.  Patchen,  5  Vt.  346. 

'  Collet  V.  Chains,  11  L.  T.  245;  2  Ex.  484. 

'  Drain  v.  Doggett,  41  lovira,  682;  Bassett  v.  Hills,  Ibid.  682;  Greydon  v. 
Patterson,  13  Iowa,  256;  81  Am.  Dec.  432. 

'  Cooke  V.  Bloodgood,  7  Ala.  N.  S.  683.  Where  an  attorney,  having  a 
demand  of  his  client  for  collection,  accepts  in  payment  certain  property 
of  the  debtor,  title  thereto  passes  to  the  attorney,  and  he  may  claim  it 
when  levied  on  under  a  judgment  subsequently  obtained  by  a  third  per- 
son. Nor  can  his  claim  be  defeated  on  the  ground  that  the  client  had  not 
authorized  or  ratified  the  transaction,  that  being  a  matter  between  the 
attorney  and  client.    (Hirsch  v.  Fleming,  77  Ga.  594.) 

'»  Pickett  u.  Bates,  3  La.  An.  627;  Hall  Safe  &  Lock  Co.  v.  Harwell,  88 
Ala.  441. 
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payment  of  a  debt  due  the  client.'  Ho  is  not  authorized 
by  his  general  employment  to  compromise  the  debt,  or  to 
discharge  the  debtor,  except  upon  actual  payment  of  the 
full  amount  due.^  Nor  has  he  a  right  to  accept  anything 
but  money  in  payment,  without  express  authority  from  his 
client,  and  if  he  does,  it  will  be  no  payment  unless  ratified 
or  assented  to  by  his  client.'  While  the  attorney  of  record 
of  the  plaintiff,  in  an  action  for  the  recovery  of  money,  has 
authority  to  receive  the  amount  of  a  judgment  recovered 
•by  his  client,  and  to  discharge  it,*  still  he  has  no  authority 
to  execute  a  satisfaction  of  judgment  on  behalf  of  his  client 
without  payment;  and  even  where  the  attorney  holds  the 
judgment  by  assignment,  as  security  for  debts  due  from  the 
client,  his  satisfaction  without  payment  is  good  only  for  the 
amount  of  his  interest.^ 

The  payment  of  a  judgment  or  decree  to  the  attorney 
who  obtained  it,  before  his  authority  is  revoked  and  due 
notice  of  such  revocation  given  to  the  defendant,  is  valid 
and  binding  on  the  plaintiff  so  far  as  the  defendant  is  con- 
cerned. But  it  must  be  a  payment  of  money,  or  if  not,  it 
must  be  accepted  by  the  client  in  lieu  of  money,  or  the  at- 
torney must  have  special  authority  to  receive  it.  Confede- 
rate States'  Treasury  notes  were  not  such  money  as  an  at- 
torney could  receive  in  payment  of  his  client's  debt  without 
special  authority  from  the  client.^  So,  an  attorney  who  has 
a  claim  for  collection  cannot  without  special  authority  taiie 
a  bond  instead  of  money  as  a  satisfaction  for  a  debt.  And 
an  attorney,  who  usually  had  taken  judgments  for  the 
former  guardian,  and  for  that  reason,  after  the  writ  had 

'  Child  V.  Dwight,  1  Dev.  &  B.  171;  Chambers  v.  Miller,  7  Watts,  63. 

^  Hall  Safe  &  Lock  Co.  v.  Harwell,  88  Ala.  441. 

'  VPiley  V.  Mahood,  10  W.  Va.  206;  Kent  v.  Chapman,  18  W.  Va.  485. 

■*  Lewis  V.  Gamage,  1  Pick.  347;  Prackett  v.  Norton,  4  Conn.  517;  10  Am. 
Dec.  179;  Canterberry  v.  Commonwealth,  1  Dana,  416;  Wilson  v.  Stokes, 
4  Munf.  455. 

^  Beers  v.  Hendrickson,  45  N.  Y.  665. 

«  Harper  i;.  Harvey,  4  W.  Va.  539;  Yoakum  v.  Tilden,  3  Ibid.  167;  100 
Am.  Dec.  738;  Smock  v.  Dade,  5  Rand.  639;  16  Am.  Dec.  780;  Drain  v.  Dog- 
gett,  41  Iowa,  682;  Bassett  v.  Hills,  Ibid.  682;  Gray  don  •j.  Patterson,  13 
Iowa,  256;  81  Am.  Dec.  432. 
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been  executed  and  before  it  had  been  returned,  instructed 
the  sheriff  to  receive  Confederate  notes  and  other  currency, 
in  payment  of  the  amount  specified  on  its  face,  was  held 
not  authorized  to  do  so.'  But  it  has  been  inferred  from 
facts  and  circumstances  shown  in  evidence,  that  an  attor- 
ney, during  the  civil,  war,  was  authorized  by  his  client  to 
receive  payment  on  a  claim  in  his  hands  in  Confederate 
money,  all  the  parties  residing  at  the  time  within  the  Con- 
federate lines.^ 

The  attorney  may  receive  payment  of  money  on  a  claim 
left  to  be  collected.^  Payment  to  the  attorney  is  usually 
considered  payment  to  the  client.*  But  an  attorney  in 
whose  hands  a  claim  is  placed  merely  for  collection,  it  not 
appearing  that  he  is  employed  generally  to  actforthepartj', 
cannot,  without  special  authority,  delegate  his  power  to  col- 
lect to  a  third  person.^  It  follows  from  the  general  author- 
ity of  the  attorney  to  receive  payment,  that  until  the  -ad- 
verse party  has  notice  of  revocation  of  the  attorney's 
authority,  he  will,  except  in  those  cases  where  special  au- 
thority is  necessary,  be  entitled  to  the  credit  of  all  payments 
made  to  the  attorney." 

§  232a.  Authority  to  receive  payment — (Continued). — 
Ordinarily,  an  attorney  is  authorized,  by  virtue  of  his  re- 
tainer, to  collect  a  judgment  recovered  for  his  client,  and  to 
execute,  in  the  name  of  his  client,  a  proper  acquittance 
therefor.  His  authorit}'^  does  not  cease  upon  the  rendition 
of  the  judgment,  but  continues  until  themoney  is  collected, 
unless  he  is  sooner  discharged,  and  this  rule  applies  as  well 

'  Aspaugh  V.  Jones,  64  N.  C.  29. 

^  Kills  V.  Heptinstall,  8  W.  Va.  388.  Payment  in  Confederate  money, 
see  .Fohnson  v.  Gibbons,  27  Gratt.  632;  where  creditor,  having  notice  from 
the  attorneys,  and  waiting  twelve  years  without  dissent,  was  concluded 
by  the  payment. 

3  (Carroll  Co.  v.  Cheatham,  48  Mo.  385. 

'  Ely  V.  Harvey,  6  Bush,  620. 

s  Danley  v.  Crawe,  28  Ark.  95;  ICelly  v.  Norrls,  10  Ibid.  18;  Smalley  v. 
Greene,  52  Iowa,  241;  35  Am.  Rep.  267. 

«  Harper  v.  Harvey,  4  W.  Va.  539;  Yoakum  v.  Tilden,  3  Ibid.  167;  100 
Am.  Deo.  738;  Wilkinson  v.  Holloway,  7  Leigh,  277;  Baltimore  Co.  v. 
Fltzpatrlck,  36  Md.  624. 
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Vchen  the  client  happens  to  be  a  municipal  or  quasi  mu- 
nicipal corporation/  And  a  payment  to  an  attorney,  even 
by  a  stranger,  is  a  satisfaction  of  the  judgment  as  against 
the  plaintiff  therein.^  But  this  general  authority  is  to  re- 
ceive money  only  in  payment,  and  he  can  neither  sell, 
assign  or  compromise  a  judgment,  nor  receive  notes,  war- 
rants, goods,  chattels  or  land  in  payment.  So,  an  attorney 
employed  to  collect  a  note  has  no  implied  authority  to  re- 
ceive anything  but  money  in  paj^ment.'  Nor  can  he  receive 
a  less  sum  than  is  really  due  on  the  claim,  without  the  ex- 
press authority  of  his  client  obtained  for  the  purpose.^  He 
cannot,  by  virtue  of  his  employment,  assign  a  decree  ob- 
tained for  his  client  for  less  than  Ihe  full  amount  due 
thereon.^  The  possession  of  a  note  and  mortgage  by  an  at- 
torney is  presumptive  evidence  of  his  right  to  collect  the 
money  due  thereon."  But  where  an  attorney  has  in  his 
hands  certain  notes  for  collection  and  settlement,  he  cannot, 
without  his  client's  consent,  include  in  the  settlement  cer- 
tain other  notes  not  in  his  hands.'  So,  an  attorney  holding 
a  note  for  collection  merely,  has  no  authority  to  make  any 
Other  disposition  of  it,  and  cannot,  therefore,  confer  title  by 
indorsement  in  the  owner's  name  and  delivery  without  the 
owner's  consent,  even  to  an  innocent  purchaser.'  And  if  he 
receives  in  payment  of  a  claim  a  check  paj^able  to  the  order 
of  bis  client,  he  has  no  authority  to  indorse  it  in  his  client's 
name  and  cash  it,  nor  does  the  power  to  receive  a  check  in 
payment  give  the  attorney  the  right  to  assign  it  or  indorse 

'  Conway  County  v.  Little  Rock,  etc.  R.  R.  Co.  39  Ark.  50. 

=  Frazier  v.  Park,  56  Ala.  363;  Rogers  v.  McKenzie,  81  N.  C.  164. 

'  Herriman  v.  Shomon,  24  Kan.  387;  36  Am.  Rep.  261;  Bigler  v.  Toy,  68 
Iowa,  687;  Vanderlins  v.  Smith;  18  Mo.  App.  55. 

*  Pritc-hey  v.  Bpsley,  56  Md.  94;  Horsey  v.  Chew,  65  Md.  555;  Pierce  v. 
Brown,  8  Biss.  534;  Eaton  v.  Knowles,  61  Mich.  625;  Kelly  v.  Wright,  65 
Wis.  236;  Robinson  v.  Murphy,  69  Ala.  543;  Hall  Safe  and  Lock  Co.  v.  Har- 
well, 88  Ala.  441;  Hamrick  v.  Combs,  14  Neb.  381;  Jones  v.  Inness,  42  Kar. 
177. 

^  Rice  V.  Troupj  62  Miss.  186;  and  see  Roberts  v.  Nelson,  22  Mo.  App.  28; 
Sample  v.  Atkinson,  64  Mo.  504. 

'  Donaldson  v.  Wilson,  79  Mich.  181. 

'  Melcher  v.  Exchange  Bank,  85  Mo.  362. 

«  Quigley  v.  Mexico  Southern  Bank,  80  Mo.  289;  50  Am.  Rep.  503. 

A.   &   C— 31. 
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it,  if  it  be  payable  to  the  order  of  the  principal/  So,  an  at- 
torney employed  to  make  collections,  has  no  implied  author- 
ity to  release  a  surety  on  an  obligation  without  payment, 
and  such  authority  must  be  proved.^  So,  an  agreement  by 
an  attorney  to  turn  over  to  another  certain  notes  held  by 
him  for  collection  is  invalid,  and  for  a  breach  of  the  agree- 
ment no  damages  are  recoverable.^  If  a  defendant  in  exe- 
cution places  a  claim  in  the  hands  of  the  plaintifiE's  attor- 
ney, with  instructions  to  collect  the  claim  and  apply  it  to 
the  execution,  and  the  attorney  collects  the  claim  but  fails 
jto  apply  it  as  directed,  the  plaintiff  is  not  bound  to  recog- 
nize the  collection  as  a  payment  to  him.  As  regards  such 
<claim,  the  attorney  represents  the  defendant  in  execution, 
-and  not  the  plaintiff.^ 

§  233.    Power  to  submit  a  cause  to  arbitration. — An 

.agreement  to  refer  a  cause,  or  to  arbitrate,  comes  within  the 
■scope  of  the  attorney's  general  authority.*     So,  where  an  at- 
torney of  record,  in  an  action  which  had  been  sent  to  a  ref- 
-eree  by  order  of  court,  signed  an  agreement  in  writing  that 
the  report  of  the  referee  should  be  final,  the  client  was  held 
.bound."     And  where  a  court  informed  counsel  that  it  was 
:.for  the  interest  of  parties  that  the  cause  be  referred,  and 
.-unless  the  party  consented  to  a  reference  certain  motions 
^would  be  denied,  the  attorney  was  held  authorized  to  con- 
.sent  to  the  reference,  although  the  action  was  one  of  tort; 
;and  this  on  the  ground  that  counsel  may  make  such  stipu- 
lations and  agreements  in  reference  to  the  proceedings  in 

'  Chatham  Nat.  Bank  v.  Hockstadter,  11  Daly,  343. 

i*  Stoll  V.  Sheldon,  13  Neb.  207. 

'  Smalley  v.  Greene,  52  Iowa,  241;  35  Am.  Rep.  267. 

■*  Pease  v.  Dibble,  57  Ga.  446;  Price  v.  White,  70  Ga.  381. 

5  Talbot  V.  McGee,  4  Men.  377;  Inhabitants  of  Buckland  v.  Inhabit- 
ants, etc.,  16  Mass.  396;  Scarborough  v.  Reynolds,  12  Ala.  252;  Stokeley  v. 
Robinson,  34  Pa.  315;  Coleman  v.  Grubb,  23  Pa.  393;  Holker  v.  Parker, 
7  Cranch,  436;  Abbie  v.  Rood,  6  McLean,  106;  Brooks  v.  Durham,  55  N.  H. 
559;  Alton  v.  Gilmauton,  2  Ibid.  520;  Hanson  v.  Hoitt,  14  Ibid.  56;  Spauld- 
ing's  Appeal,  33  Ibid.  479;  Pike  v.  Emerson,  5  Ibid.  393;  22  Am.  Dec.  468; 
Farwell  v.  Eastern  Co.  2  Ex.  344;  6  Dowl.  &  L.  54;  White  v.  Davidson,  8 
Md.  169;  63  Am.  Deo.  699.    Contra,  McPhersou  v.  Scott,  86  N.  Y.  472. 

'  Brooks  V.  Durham,  supra. 
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which  he  is  retained  as  counsel  usually  make,  and  such  as 
the  court  may  require  to  be  made  and  entered  into  as  con- 
ditions of  granting  relief,  and  these  agreements  and  stipula- 
tions bind  the  client,  especially  when  entered  into  in  open 
court;  but  it  seems  that  the  order  of  reference  may  be  va- 
cated at  the  discretion  of  the  judge.'  The  general  doctrine 
that  an  attorney  may  submit  a  cause  to  arbitration  is  lim- 
ited to  cases  where  there  is  a  suit  pending  which  he  has 
been  employed  to  manage,''  and  the  agreement  to  arbitrate 
should  be  precedent  to  the  award,  and  be  made  in  the  cause 
in  a  formal  manner.^ 

A  reference  of  an  action  or  controversy  to  arbitrators  by 
an  attorney,  although  without  the  knowledge  or  special 
authority  of  his  client,  is  binding  upon  the  client,  arbitra- 
tion being  one  of  the  legal  modes  of  trying  disputed  ques- 
tions to  which  the  client's  cause  may  be  submitted  by  the 
attorney  under  his  general  authority  to  prosecute  or  defend. 
The  attorney's  agreements  about  continuances,  about  evi- 
dence, the  conduct  of  the  trial,  and  the  like,  will  generally 
bind  the  client.  He  cannot  accept  a  draft  in  payment  of  a 
judgment  debt,  payable  in  future,  without  special  authority 
from  his  client.''  In  England,  it  has  been  held  that  the 
attorney  has  power  to  submit  a  case  to  arbitration,  although 
the  client  desired  it  should  not  be  done,  the  client's  remedy 
in  such  cases  being  an- action  against  the  attorney  for  dam- 
ages.^ So  he  may  modify  the  terms  of  submission  when 
the  client  has  agreed  to  refer,  and  may  enlarge  time  for  the 
arbitrators  to  make  their  award.'  An  authority  to  prosecute 
or  defend  a  suit  implies  a  power  to  refer  it  by  rule  of  court.^ 

'  Tiffany  v.  Lord,  40  How.  Pr.  4.S1. 

=  Jenkins  v.  Gillespie,  10  Smedes  &  M.  31;  48  Am.  Dec.  732.  See  in 
Pennsylvania  as  to  affecting  title  to  real  estate,  Houston  v.  Mitchell,  14 
Serg.  &  R.  307;  16  Am.  Dec.  506;  Naglee  v.  Ingersoll,  7  Pa.  185;  Pearson  v. 
Morrison,  2  Serg.  &  R.  20. 

'Stokeley  v.  Robinson,  34  Pa.  315;  Holker  v.  Parker,  7  Craneh,  449; 
Wilson  ij.  Young,  9  Barr.  101;  Massey  v.  Thomas,  6  Binn.  333. 

*  Morris  v.  Grier,  76  N.  C.  410;  Holker  v.  Parker,  7  Crauch,  436;  Moye  v. 
Cogdell,  69  N.  C.  93. 

5  Thomas  v.  Hews,  2  Cromp.  &  M.  327. 

«  Rex  V.  Hill,  7  Price,  630. 

'  Bucklaud  v.  Conway,  16  Mass.  396. 
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The  general  rule  is  that  he  may  submit  the  matter  in  dis- 
pute to  arbitration,  because  by  the  implied  assent  of'  his 
client,  arising  from  his  employment,  he  may  do  anything 
which  the  court  may  approve  in  the  progress  of  the  cause, 
when  there  is  a  suit  pending.'  It  is  said  that  an  agreement 
by  counsel  to  refer  or  arbitrate  will  be  sustained  against  the 
client's  dissent.^ 

§  234.  Collateral  matters. — An  attorney  cannot  bind 
his  client  in  collateral  matters;  as,  for  instance,  the  attor- 
ney is  not  competent  to  bind  his  client  by  a  sale  of  the 
land  sued  for;^  nor  to  purchase  land  for  his  client  at  a 
judicial  sale  under  the  client's  execution;*  nor  to  control 
the  business  of  even  foreign  clients  in  matters  extra  foren- 
sic;^ nor  can  the  attorney  receive  anything  but  money  in 
the  payment  of  a  debt,  unless  expressly  authorized.^   Hence 

'  Jenkins  v.  Gillespie,  10  Snjedes  &  M.  31;  48  Am.  Dee.  732;  Lee  v. 
Grimes,  4  Colo.  185;  Tilton  v'.  United  States  L.  Ins.  Co.  8  Daly,  84;  Sar- 
gent V.  Clark,  108  Pa.  St.  588.  But  it  is  held  that  an  attorney  has  no 
power  before  or  after  suit  brought;  to  make  an  agreement  in  pais  to 
submit  his  client's  cause  to  arbitration,  without  the  special  authority  of 
his  client.  (McGinnis  v.  Curry,  13  W.  Va.  29;  Daniels  v.  New  London,  58 
(.'onn.  156.)  Nor  can  he  by  any  like  act  in  pais,  without  special  authority, 
materially  change  a  submission  already  made  or  adopted  by  his  client. 
(Daniels  v.  New  London,  58  Conn.  156.) 

^  Cahill  V.  Benn,  6  Binfa.  99;  Sniith  v.  Bassard,  2  McCord,  406;  Stokeley 
)).  Robinson,  34  Pa.  315;  Wader  v.  Powell,  31  Ga.  1.  But  see  Markley  v. 
Amos,  8  Rich.  468.  If  dissatisfied,  the  client  can  revoke  the  submission, 
or  ask  the  court  to  set  aside  the  reference  before  it  has  been  executed, 
(Williams  v.  Tracy,  95  Pa.  St.  308.)  See,  as  to  the  right  of  either  party  to 
revoke  a  submission  to  arbitration,  Jones  v.  Harris,  59  Miss.  214;  Oreg. 
etc.  Ban^^.  Am.  Mont.  Co.  13  Sawyer,  260. 

5  Corbin  v.  Mulligan,  1  Bush,  297. 

''  Beardsley  v.  Root,  11  Johns.  464;  6  Am.  Dec.  386;  Wharton  on  Agency, 
sec.  582.  An  instrument  constituting  one  an  attorney  to  collect  debts, 
and  prosecute  suits  therefor,  and  to  appear  for  his  principal  in  and 
defend  against  all  actions  which  may  be  brought  affecting  in  anywise 
his  property  and  rights,  does  not  authorize  the  attorney  to  bid  for  his 
principal  at  a  sheriff's  sale  of  real  estate  against  which  the  principal 
holds  a  mortgage.    (Fife  v.  Bohlen,  U.  S.  Ct.  Pa.  22  Fed.  Rep.  878.) 

°  Clark  V.  Kingsland,  9  Miss.  248. 

«  Wharton  on  Agency,  sec.  583;  West  v.  Ball,  12  Ala.  340;  Cost  v.  Ge- 
nette,  1  Port.  212;  Kent  v.  Ricards,  3  Md.  Ch.  392;  Wilkinson  v.  Hollo- 
way,  7  Leigh,  277;  Wright  v.  Daily,  26  Tex.  730;  Walker  v.  Scott,  13  Ark. 
252;  Lord  v.  Burbank,  18  Me.  178;  Patten  v.  FuUerton,  27  Me.  58;  Child  v. 
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a  payment  in  depreciated  bank  paper  does  not  bind  the 
client.'  But  permission  to  receive  payment  in  stocks  or 
goods  may  be  inferred  from  acquiesence  in  this  mode  of 
payment  of  prior  installments  of  the  same  debt.'^ 


.  'i 


g  235.  Authority  to  stipulate  that  cause  of  action  shall 
continue.  —  In  an  action  to  recover  damages,  defendant's 
counsel,  as  a  condition  of  a  continuance,  stipulated  that  in 
case  of  the  death  of  the  plaintiff,  before  final  judgment,  the 
alleged  cause  of  action  should  survive,  and  any  verdict  or 
judgment  be  regarded  as  if  rendered  in  plaintiff's  lifetime; 
and,  also,  that  in  case  of  such  death,  plaintiff's  representa- 
tives might  be  substituted  for  plaintiff.  The  court  held 
that  the  stipulation  continued  in  force  until  final  judgment, 
altliough  meanwhile  a  verdict  and  judgment  in  plaintiff's 
favor  had  been  set  aside.  The  stipulation  was  one  the  attor- 
ney had  power  to  make,  and  was  binding  on  the  client, 
especially  as  the  stipulation  was  made  by  the  court  a  con- 
dition of  granting  the  continuance.  It  belonged  also  to  tlie 
attorney's  general  authority  to  conduct  the  cause.'  So,  in 
an  action  in  tort  for  an  escape,  the  court,  in  putting  off  the 
trial  of  the  cause  on  the  application  of  defendant,  on  account 
of  the  absence  of  a  material  witness,  required  the  defend- 

Dwight,  1  Dev.  &  B.  Eq.  171;  Treasurers  v.  McDowell,  1  Hill  (S.  C.)  184; 
.26  Am.  Dee.  166;  Perkins  v.  Grauf,  2  La.  An.  328;  Phelps  u.  Preston,  9  I.a. 
An.  488;  Campbell  v.  Bally,  19  JLa.  An.  172;  Garvin  v.  Lowry,  15  Miss.  24; 
Jeter  v.  Haviland,  24  Ga.  252;  Hus.on  v.  Mitchell,  14  Serg.  <fe  R.  307;  16 
Am.  Dec.  506.  But  a  payment  part  in  cash  and  part  in  a  short  note,  of  a 
person  of  undoubted  responsibility,  was  sustained  in  Livingstq^w.  Rad- 
cliff,  6  Barb.  201. 

'  Vilest  V.  Ball,  12  Ala.  340;  Chapman  v.  Cowles,  41  Ala.  103;  91  Am.  Dec. 
508;  Davis  v.  Lee,  20  La.  An.  248;  Trumble  v.  Nicholson,  27  111.  189. 

''■  Patten  v.  FuUerton,  27  Me.  58;  Baldwin  v.  Merrill,  8  Humph.  132. 

=  Cox  V.  Company,  63  N.  Y.  414,  reversing  S.  C.  4  Hun.  176;  6  Thomp.  & 
C.  405.  See  also  Gaillard  v.  Smart,  6  Cowen,  385;  Gorhani  v.  Gale,  7  Cow- 
en,  739;  17  Am.  Dec.  549;  Corning  v.  Southland,  3  Hill,  552;  Gainsford  v. 
Grammar,  2  Camp.  9.  An  attorney  may  bind  his  client  by  an  agreement 
with  opposing  counsel  for  the  continuance  of  a  cause  from  term  to  term, 
hut  no  evidence  of  such  an  agreement  is  competent  as  against  a  party 
denying  the  same,  except  the  statement  of  his  attorney,  or  the  attorney's 
written  agreement  duly  signed  and  filed  with  the  clerk  of  the  court,  or 
an  entry  thereof  upon  the  records  of  the  court.  (Council  Bluffs  Loan  <fe 
Trust  Co.  V.  Jennings,  81  Iowa,  470.) 
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ant's  counsel  to  stipulate,  as  a  condition  of  granting  the 
application,  that  the  action  should  not  abate  if  the  defend- 
ant should  die  before  the  next  term,  it  appearing  that  he 
was  then  afflicted  with  a  mortal  malady.  The  stipulation 
was  held  binding.' 

If  an  attorney  is  employed  in  anticipation  of  a  suit  to  be 
brought,  when  thus  employed  his  client  is  bound  by  his 
stipulations  in  relation  to  it,  to  the  same  extent  as  if  he  stip- 
ulated after  suit  instituted.  Especially  after  he  has  appeared, 
and  the  court,  by  rendering  judgment,  has  recognized  his 
right  to  appear,  and  the  defendant,  by  paying  a  portion  of 
the  judgment,  has  recognized  the  same  right.'^ 

§  236.  Authority  to  agree  to  continuance. — An  attorney 
has  exclusive  control  of  the  conduct  and  management  of  a 
suit,  and  neither  the  party,  nor  his  agent  or  attorney  in 
fact,  has  authority  to  sign  a  stipulation  for  a  continuance. 
But  the  attorney  must  be  an  attorney  of  the  court;  and  the 
mere  fact  that  the  name  is  printed  on  the  complaint  as  "  of 
counsel"  will  not  affect  the  matter,  the  printed  names  not 
being  signatures;  and  when  an  attorney  appears  only  as 
counsel  in  a  case,  he  is  not  thereby  authorized  to  sign  a 
stipulation,  as  for  a  continuance,  even  if  he  be  an  attorney 
of  the  court.  The  conduct  of  a  suit,  except  in  a  matter 
arising  in  the  argument  or  hearing  before  the  court,  is 
exclusively  under  the  control  of  the  attorney  of  record. 
When  a  party  does  not  choose  to  manage  his  cause  person- 
ally, he  can  only  do  so  by  an  attorney  of  the  court.  He 
cannot  appoint  an  agent  not  an  attorney  of  the  court,  and 
authorize  such  agent  to  represent  him  in  the  suit.  But 
wlien  a  party  makes  his  choice,  and  selects  an  attorney  of 
the  court  to  conduct  and  manage  his  cause,  the  attorney 
stands  in  his  place.  Until  such  attorney  is  changed  or  dis- 
charged, he  has  the  exclusive  control  of  the  conduct  and 

'  Aines  V.  Webbers,  10  Wend.  576;  Anderson  v.  Rome,  54  N.  Y.  739.  See 
also  Griffith  v.  Williams,  1  Cromp.  &  J.  47;  Palmer  v.  Cohen,  2  Barn.  & 
Adol.  966. 

''  Hefferman  v.  Burt,  7  Iowa,  320;  71  Am.  Dec.  445. 
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management  of  the  cause.  He  may  not  be  able  to  give  a 
release  and  discharge  in  the  cause  of  action,  but  he  has  ex- 
clusive control  of  the  remedy,  and  may  continue  or  discon- 
tinue it.  His  client  cannot  control  him  in  the  due  and 
orderly  conduct  of  the  suit,  and  cannot  appoint  or  authorize 
an  agent  to  do  it/ 

§  236a.    Authority  as  regards  stipulations,  generally.— 

Where  the  record  shows  that  an  attorney  appears  generally 
for  all  the  defendants,  his  stipulation  that  a  notice  of 
appeal  might  be  given  and  a  statement  of  facts  settled  at  an- 
other time  and  place  other  than  named  in  the  notice  there- 
for, binds  all  the  defendants,  though  the  record  also  shows 
that  some  of  them  were  represented  specially  by  other  at- 
torneys." A  stipulation  between  counsel  that  the  testimony 
as  taken  by  the  court  stenographer  shall  be  the  record  in 
the  case,  will  not  supply  the  place  of  a  bill  of  exceptions 
duly  authenticated  and  certified.'  So,  an  agreement  be- 
tween counsel  made  before  the  beginning  of  a  term  of  court, 
to  the  effect  that  the  cause  should  stand  continued,  cannot 
be  given  the  direct  effect  of  depriving  the  defendant  of  his 
right  to  remove  a  cause  to  the  Federal  Court.*  Where  an 
attorney,  acting  under  special  instructions  of  his  client,  en- 
ters into  a  written  stipulation  settling  the  action  and  mat- 
ters in  controversy,  in  accord  with  such  instructions,  tlie 
party  is  bound  thereby,  though  such  stipulation  may  con- 
tain terms  which  the  attorney,  but  for  such  special  instruc- 
tions, had  no  right  under  his  general  authority  to  make.' 
The  California  Code  of  Civil  Procedure,  sec.  283,  has  de- 
fined the  precise  limit  of  the  authority  of  an  attorney  to 
bind  his  client  by  his  agreement,  and  has  declared  the  fil- 
ing of  the  agreement  with  the  clerk,  or  its  entry  on  the 
minutes  of  the  court,  indispensable  to  its  validity.     And 

'  Nightingale  v.  Company,  2  Sawy.  338;  Gtaillard  v.  Smart,  6  Cowen,  383; 
Kellogg  V.  Gilbert,  10  .Johns.  220;  6  Am.  Dec.  335;  Anon.  1  Wend.  108. 
"^  Haas  V.  Gaddis,  1  Wash.  89. 
'  McKeuzie  v.  Ballard,  14  Colo.  426. 
■'  South.  Pae.  Railroad  Co.  v.  Harrison,  73  Tex.  103. 
5  Albee  v.  Hayden,  25  Minn.  267. 
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the  attorney  cannot,  by  a  verbal  stipulation,  made  during 
the  progress  of  a  trial,  and  not  entered  on  the  minutes, 
bind  his  client  to  waive  his  rights  under  an  issue  made  in 
the  pleadings.^  And  so  in  Indiana.^  Generally,  a  stipula- 
tion by  an  attorney  that  the  action  shall  abide  the  event 
of  another  action  pending,  binds  his  adult  clients.  But  to 
bind  an  infant  party,  such  stipulation  must  be  approved 
and  ratified  by  the  court  upon  a  skewing  that  it  is  for  the 
interest,  or,  at  least,  not  prejudicial  to  the  interest,  of  the 
infant.  It  must  appear  that  the  matters  in  controversy  in 
the  two  actions,  so  far  as  they  affected  the  infant,  are  pre- 
cisely the  same,  and  that  he  is  represented  in  the  two  ac- 
tions by  the  same  guardian  ad  litem? 

§  237.  Notice  to  attorney — Notice  to  client. — Notice 
to  the  attorney,  whether  actual  or  implied,  is  considered 
notice  to  the  client,  and  the  latter  is  bound.*    But  to  charge 

1  Merritt  v.  V^^iloox,  52  Cal.  2-38. 

^  Goben  v.  Groldsberry,  72  Ind.  44. 

•■'  Eidam  v.  Finnegan,  Sup.  Ct.  Minn.  N.  Y.  Law  Jour.  Feb'y  13,  1892. 

■*  Pepper  v.  George,  51  Ala.  190;  Worsley  ■«.  Scarborough,  .S  Atk.  392; 
Warrick  v.  W^arrlck,  Ibid.  294;  Le  Neve  v.  Le  Neve,  Ibid.  650;  Lowther 
V.  Carlton,  2  Ibid.  242;  Lucas  v.  Bank,  2  Stewt.  321;  Terrall  v.  Bank,  12 
Ala.  502;  Wharton  on  Agency,  sec.  584;  Bierce  v.  Rod  Bluff  Hotel  Co.,  31 
Cal.  160;  Allen  v.  -McCalla,  25  Iowa,  464;  96  Am.  Dec.  56;  Williams  v.  Tat- 
nell,  29  111.  553;  Haven  v.  Snow,  14  Pick.  28;  Singleton  v.  Kent,  8  Ala.  691; 
Blake  ii.  Clary,  83  Me.  164;  Shoemaker  v.  Smith,  Iowa,  45  N.  W.  Rep.  744; 
Sartwell  v.  North,  144  Mass.  188.  But  to  be  operative  as  notice  to  the  cli- 
ent, it  must  be  shown  to  have  been  given  after  the  relation  of  attorney 
and  client  was  formed,  and  it  is  not  enough  that  the  notice  is  first,  and 
the  retainer  afterward.  (McCormick  v.  Joseph,  83  Ala.  401.)  Nor  is  the 
client  bound,  if  the  notice  is  received  by  his  general  attorney  in  a  trans- 
action over  which  such  attorney  has  no  control,  and  which  at  the  time  of 
the  notice  is  not  in  litigation.  Thus,  notice  to  the  general  attorney  of  a 
railroad  company  relative  to  matters  connected  with  its  land  department, 
prior  to  any  suit  brought  against  the  company,  is  not  notice  either  to  the 
land  department  or  to  the  company,  unless  the  general  attorney  has  been 
given  special  charge  of  the  subject-matter  of  the  notice.  {Atchison,  etc. 
R.  R.  Co.  V.  Benton,  42  Kan.  698.)  A  party  who  employs  an  attorney  for 
the  special  purpose  of  examining  an  abstract  and  passing  upon  the  record 
title  to  real  property,  is  not  chargeable  with  notice  to  the  attorney,  ac- 
quired in  another  transaction,  of  the  pendency  of  a  suit,  which  may  affect 
the  title  to  such  property.  (Trenton  v.  Potheu,  46  Minn.  298.  See,  as  to 
when  notice  to  a  firm  of  attorneys  is  not  notice  to  a.  single  member 
of  the  firm,  St.  Louis,  etc.  R.  R.  Co.  v.  Bennett,  35  Kan.  395.)    A  bill  of 
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lAie  principal  with  ipiplied  notice  of  facts,  because  they  were 
known  to  his  attorney,  the  attorney's  knowledge  must  be 
acquired  during  the  existence  of  his  agency.  But  notice 
to  an  agent  or  counsel  employed  by  another  person,  in  an- 
other business,  at  another  time,  will  not  be  constructive 
notice  to  his  principal  or  client  employing  him  afterward/ 
Nor  is  the  client  bound  if  the  notice  is  received  in  any  in- 
dependent prior  transaction.^ 

Notices  should  be  served  on  the  attorney,  and  not  on  the 
client,  who  is  not  supposed  to  know  their  effect.'  A  notice 
does  not  bind  if  the  attorney  tells  the  opposite  party  that 
he  will  not  communicate  it  to  his  client.*  The  mere  em- 
ployment of  a  solicitor  to  do  a  ministerial  act  does  not  bind 
the  client  by  notice  to  the  solicitor  outside  of  such  act.^ 
Offers  made  by  the  plaintiff's  attorney  in  the  hearing  of  a 
third  person,  to  do  an  act  relative  to  the  defendant,  whicli 
lay  in  the  scope  of  his  authority,  are  not  admissible  evi- 
dence to  affect  the  plaintiff  with  such  offer,  but  the  rule  is 
otherwise  if  the  offer  is  made  to  the  defendant."  A  con- 
structive notice  to  an  attorney  is  sometimes  equally  binding 
on  the  client  as  actual  notice.  Au  attorney  in  one  case  was 
agent  for  the  grantor  and  grantee  of  an  annuity,  and  sub- 
sequently for  the  purchaser  in  selling  the  estate  on  which 
the  annuity  was  charged.  An  actual  notice  to  him  of  the 
incumbrance  was  held  a  constructive  notice  to  the  intended 
purchasers.  Their  being  infants  was  held  not  to  affect  the 
question.' 

The  attorney  of  a  judgment-creditor,  while  his  authority 
to  enforce  the  judgment  continues,  is  the  proper  person  on 

sale  made  to  secure  a  claim  and  delivered  to  the  attorneys  authorized  to 
obtain  such  security  is  a  delivery  to  the  owner  of  the  claim.  (Brewster 
V.  Reel,  74  Iowa,  504.    See  Campbell  v.  Benjamin,  69  111.  244.) 

'  Ibid. 

^  Hood  V.  Fahuestock,  8  Watts,  489;  34  Am.  Dec.  489;  Spaight  v.  Cowne, 
1  Hem.  &  M.  359. 

'  Warden  v.  Eden,  2  Johns.  Cas.  121. 

*  Sharpe  v.  Foy,  17  Week.  R.  65. 

5  Wyllie  V.  Pollen,  32  L.  J.  Ch.  782. 

'  Wilson  V.  Turner,  I  Taunt.  398.  See  Truelove  v.  Burton,  9  Moore,  64; 
Ashbourne  v.  Price,  1  Dowl.  &  R.  N.  P.  C.  48. 

'  Toulmin  v.  Steere,  3  Mer.  228. 
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whom  to  serve  notice  of  any  proceeding  in  the  same  action 
to  avoid  the  judgment.' 

§  238.  Effect  of  judgment  on  authority. — It  is  said 
tliat  the  ordinary  powers  and  authority  of  an  attorney 
cease  on  the  termination  of  the  cause.  After  final  judg- 
ment, his  authority  is  limited  to  the  receiving  of  satisfac- 
tion. For  that  purpose  he  may  sue  out  execution.^  It  is 
said  he  has  no  implied  authority  to  bind  his  client  by  an 
agreement  made  after  judgment,  to  postpone  execution.' 
He  may,  however,  direct  and  manage  the  execution,  and  if 
goods  have  been  seized  on  the  execution,  he  may  order  the 
sheriff  to  withdraw  from  possession.*  But  if  the  defendant 
has  been  arrested  on  execution  the  attorney  has  no  implied 
authority  to  discharge  him  from  custody,  unless  the  money 
has  been  paid  for  which  the  execution  issued.'  The  reason, 
may  be,  that  if  the  discharge  was  binding  upon  the  cred- 
itor, he  would  lose  his  recourse  against  the  person  of  the 
debtor;    but  if  the  client  continues  the  authority  of  the 

'  Sheldon  v.  Kisedorpb,  23  Minn.  518. 

Notice  to  solicitor,  notice  to  client,  as  applied  to  transactions. — A  solicitor 
induced  a  client  to  advance  money  for  A  on  a  mortgage  of  land,  and  soon 
afterward  induced  a  second  client  to  advance  money  on  mortgage  of  the 
same  lands,  without  informing  him  of  the  existence  of  the  first  mort- 
gage. The  solicitor  afterward  left  the  country.  The  second  mortgagee 
registered  his  mortgage  first;  but  he  was  held  to  have  notice  through  the 
solicitor — notice  of  the  first  mortgage — and  could  not  by  the  prior  regis- 
tration obtain  priority.  (RoUand  v.  Hart,  6  Law  R.  Ch.  678;  Boursot  v. 
Savage,  2  Law  R.  Eq.  134.  See  Kennedy  v.  Green,  3  Myl.  &  K.  699;  Agra 
Banli,  Limited,  v.  Barry,  7  Law  R.  Eng.  &  I.  Ap.  Cas.  135.) 

It  has  been  often  decided  that  notice  to  a  solicitor  of  a  transaction,  and 
about  a  matter  as  to  which  it  is  part  of  his  duty  to  inform  himself,  is 
actual  notice  to  the  client.  Manlsind  would  not  be  safe  if  it  were  held 
that,  under  such  circumstances,  a  man  has  not  notice  of  that  of  which 
his  agent  has  actual  notice.  The  purchaser  of  an  estate  has,  in  ordinary 
cases,  no  personal  knowledge  of  the  title,  but  employs  a  solicitor,  and 
can  never  be  allowed  to  say  that  he  knew  nothing  of  some  prior  incum- 
brance, because  he  was  not  told  of  it  by  the  solicitor.  Any  kind  of 
actual  notice  is  better  than  a  registration. 

^  Macbeath  v.  Ellis,  4  Bing.  578;  Langdon  v.  Potter,  13  Mass.  319. 

'  Lovegrove  v.  White,  Law  Rep.  6  C.  P.  440. 

■•  Levi  V.  Abbott,  4  Ex.  588. 

^  Savory  v.  Chapman,  11  Ad,  &  E.  829:  Connop  v.  Challis,  2  Ex.  484; 
Lewis  V.  Gamage,  1  Pick.  347. 


^    239  AUTHORITY   AND    FOWEES.  491 

attorney  after  judgment,  he  gives  him  the  usual  powers.^ 
The  English  Court  of  Exchequer  has  fully  admitted  the 
general  proposition  that  the  force  of  an  attorney's  retainer 
is  at  an  end,  and  his  power  to  bind  his  client  ceases,  when 
judgment  is  recovered ;  and  the  court  said  :  "  We  are  bound 
by  authority  to  admit  it  as  a  technical  rule,  but  we  are 
equally  bound  not  to  extend  that  rule  one  hair's  breadth, 
since  its  effect  on  transactions  in  the  relation  of  attorney 
and  client  is  directly  opposed  to  the  common  action  and 
understanding  of  mankind  in  such  matters.  To  whom 
does  it  ever  occur,  except  to  a  technical  lawyer,  that  unless 
something  further  is  done  to  re-establish  the  attorney's 
authoritj',  it  ceases  at  judgment,  and  that  without  new 
instructions  the  steps  necessary  to  obtain  the  fruits  of 
litigation  cannot  be  taken  ?  It  would  be  very  mischievous 
to  hold,  in  any  case  where  evidence  existed  of  the  relation 
of  attorney  and  client  having  been  continued  or  recreated, 
that  the  attorney  had  not  authority  to  act  according  to  the 
exigency  of  the  case."  The  authority  may  be  continued  by 
any  acts  showing  the  client's  intention  that  his  attorney  shall 
continue  to  act  in  that  relation.^ 

§  239.     Control  over  the  judgment  and  execution. — An 

attorney,  by  virtue  of  his  general  employment,  has  no' 
authority  to  discharge  a  judgment,  unless  on  full  payment 
of  the  amount; '  nor  to  assign  the  judgment  or  execution  ;  * 
nor  to  consent  to  vacate  a  judgment  which  is  pending  and 
secured  on  appeal.^  His  power,  however,  extends  to  open- 
ing a  default  which  he  has  taken,  and  vacating  the  judg- 
ment, it  is  held,  even  though  his  client  has  instructed  him 


'  Butler  V.  Knight,  2  Law  R.  Ex.  109. 

2  Butler  V.  Knight,  2  Law  R.  Ex.  109. 

'  Beers  v.  Hendrickaon,  45  N.  Y.  665;  VV^ilson  v.  W^adleigh,  36  Me.  496; 
.Tewett  V.  Wadleigh,  32  Me.  110;  Bank  v.  Govan,  18  Miss.  35:  48  Am.  Deo. 
734.  And  if  he  does  so,  without  his  client's  knowledge  or  consent,  the 
lien  of  the  judgment  is  not  discharged.  (Kirk's  Appeal,  87  Pa.  St.  243;  30 
Am.  Rep.  357,  and  see  note  358.) 

*  Bank  v.  Govan,  18  Miss.  35;  48  Am.  Dec.  734. 

5  Quinn  v.  Lloyd,  36  How.  378;  5  Abb.  N.  S.  281. 
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to  the  contrary.'  Some  cases  hold  that  the  attorney  of  a 
judgment-creditor  has  implied  authority  to  direct  the 
sheriff  as  to  the  time  and  manner  of  enforcing  the  execu- 
tion ;  ^  to  discharge  a  defendant  from  arrest  on  a  ca.  sa. 
issued  by  him  ;^  to  stay  execution  upon  a  judgment;^  or  to 
take  out  execution  on  a  judgment  recovered  by  him  for  his 
client,  and  to  procure  a  satisfaction  thereof  by  a  levy  on 
lands,  or  otherwise,  and  to  receive  the  money  due  on  the 
execution.^ 

It  is  said  that  the  common-law  doctrine  is  that  the 
authority  of  an  attorney  ceases  upon  the  rendition  of  the 
final  judgment,  except  that  for  a  year  and  a  day  he  may 
enforce  it.^  He  cannot  release  damages,'  nor  prosecute  a 
scire  facias  without  a  new  warrant,*  nor  discharge  a  defend- 
ant from  execution  without  actual  satisfaction.  After  the 
rendition  of  a  final  judgment,  it  is  held  in  Kentucky,  that 
the  original  attorneys  by  whom  the  suit  was  prosecuted  and 
defended  have  no  authority  resulting  from  their  original 
employment,  to  consent  to  set  it  aside.'  An  attorney  is  not 
authorized  by  his  retainer  to  satisfy  a  judgment  without 
payment,  and  if  he  does  so  the  court  will  set  such  satisfac- 

'  Read  v.  French,  28  N.  Y.  285,  Anon.  1  Wend.  108;  Gaillard  v.  Smart,  6 
Cow.  383. 

^  Willard  v.  Goodrich,  31  Vt.  597;  Gorham  v.  Gale,  7  Cow.  739;  17  Am. 
Dec.  549;  Brwin  v.  Blake,  8  Peters,  18;  Lynch  v.  Commonwealth,  16  Serg. 
&  n.  368;  16  Am.  Dec.  582. 

3  Hopkins  V.  V^^illard,  14  Vt.  474;  Scott  v.  Seiler,  5  Watts,  235.  But  not 
without  satisfaction.  (KeUogg  v.  Gilbert,  10  Johns.  220;  6  Am.  Dec.  335; 
Simonton  v.  Barrell,  21  Wend.  362.) 

*  Silvis  V.  Ely,  3  Watts  &  S.  420. 

'  Union  Bank  v.  Geary,  5  Peters,  98;  Erwin  v.  Blake,  8  Peters,  18.  An 
attorney  employed  to  defend  a  suit,  has  no  authority  because  of  sucli 
employment  to  receive  from  the  sheritf  the  proceeds  of  the  defendant's 
property  sold  under  judgment  in  that  suit.  (Germaine  v.  Mallerich,  31 
La.  An.  371.) 

'  Holbert  v.  Montgomery's  Admrs.  5  Dana,  14;  Jackson  ex  dem.  McCrea 
V.  Bartlett,  8  Johns.  361;  Kellogg  v.  Gilbert,  10  Ibid.  220;  6  Am.  Dec.  335; 
Crary  u.  Turner,  6  Ibid.  53;  Richardsop  v.  Talbot,  2  Bibb,  282. 

'  1  Salk.  89. 

"  Gonnigal  v.  Smith,  6  Johns.  108;  Cro.  Eliz.  177;  Atwood  o.  Burr,  Ld. 
Raym.  1252. 

"  Holbert  v.  Montgomery's  Admrs.  5  Dana,  11;  Herron  v.  Farrow's 
Heirs,  7  B.  Mon.  126;  45  Am.  Dec.  60. 
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tion  aside;  and  although  an  attornej^  should  hold  the  judg- 
ment, by  assignment  as  security  for  debts  due  from  his  client, 
his  satisfaction  without  payment  is  good  only  for  the  amount 
of  his  interest.^ 

An  attorney  cannot,  by  virtue  of  his  general  retainer, 
satisfy  a  judgment  without  payment  of  the  full  amount  in 
money.  If  he  takes  anything  else,  or  a  less  amount  than 
the  entire  sum,  the  plaintiff  is  not  bound.^  The  burden  of 
proof  is  upon  an  attorney  to  show  that  he  was  authorized 
to  receive  anything  but  money.  No  such  authority  is  pre- 
sumed.' 

Where  a  debt  is  fully  secured  by  levy  upon  property  of 
tlie  defendant  sufficient  to  satisfy  the  judgment,  the  attor- 
ney is  not  permitted,  without  special  authority,  to  discharge 
the  lien  of  the  judgment  and  execution,  without  receiving 
payment  of  the  debt  in  full.  And  if  the  client  repudiates 
the  transaction  immediately,  and  gives  up  securities  taken 
by  the  attorney,  the  judgment  will  not  be  considered  as 
discharged  as  against  the  defendant,  who  knew  the  facts, 
and  had,  therefore,  legal  notice  that  the  attorney  exceeded 
tlie  authority  which  he  possessed  under  his  general  retainer. 
But  the  client  should  within  a  reasonable  time  signify  his 
dissent,  or  the  court  may  presume  that  the'attorney  had  a 
special  authority  to  so  act,  especially  if  the  client  receives 
the  benefit  of  the  security  taken  by  the  attorney  on  the 
compromise  or  settlement  the  latter  makes.'' 

Under  the  ordinary  employment  to  collect  a  claim  by 
suit,  an  attorney  cannot  release  or  postpone  the  lien  on 

'  Beers  v.  Hendrickson,  43  N.  Y.  665;  Lewis  v.  Woodruff,  15  How.  Pr. 
539. 

*  Trumbull  v.  Nicholson,  27  111.  149;  McCarver  v.  Nealy,  1  Iowa,  360; 
Smock  V.  Dade,  5  Rand.  639;  16  Am.  Dec.  780;  Lewis  v.  Gamage,  1  Pick. 
347;  Vail  v.  Conant,  15  Vt.  314;  Jewett  v.  Wadleigh,  32  Mo.  110;  82  Am. 
Deo.  124;  Beers  v.  Hendrickson,  45  N.  Y.  665;  VV^ilkinson  v.  Holloway,  7 
Leigh,  277;  Garthwaite  v.  Wentz,  19  La.  An.  196;  Lewis  v.  W^oodruff,  15 
How.  Pr.  539;  Wakeman  v.  Jones,  1  Cart.  517;  Benedict  v.  Smith,  10  Paige, 
126;  Jackson  v.  Bartlett,  8  Johns.  361;  Chapman  v.  Cowles,  41  Ala.  103;  91 
Am.  Dec.  508;  Jones  v.  Ransom,  3  Ind.  327;  Abbie  v  Rood,  6  McLean,  107. 

"  Portis  V.  Ennis,  27  Tex.  574. 

■*  Benedict  v.  Smith,  10  Paige,  126;  Givens  v.  Briscoe,  3  J.  J.  Marsh.  532; 
Wicklitf  V.  Davis,  2  Ibid.  71;  Greenville  v.  Roberts,  7  La.  66. 
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lands  resulting  from  the  possession  of  the  claim  to  judg- 
ment, nor  can  an  honest  belief  that  the  release  or  postpone- 
ment will  be  for  the  client's  benefit  supply  the  want  of  au- 
thority to  make  such  arrangement.  The  authority  for  such 
action  must  be  express  or  implied  beyond  the  mere  retainer 
to  sue  and  collect  the  claim.'  An  attorney  has  no  right  to 
purchase  real  estate  under  his  client's  execution  for  such 
client,  unless  thereto  specially  authorized.''' 

The  attorney  of  an  execution-creditor  has  full  authority 
to  direct  an  officer  as  to  the  time  and  manner  of  enforcing 
the  execution,'  and  it  is  said  that  the  attorney's  authority 
does  not  cease  with  the  entry  of  judgment  in  so  far  as  he 
has  a  right  to  issue  an  execution,  although  he  has  no  right 
to  discharge  such  execution  without  receiving  satisfaction. 
Proceedings  in  the  execution  are  said  to  be  proceedings  in 
the  suit,  and  the  attorney  may  postpone  the  execution  on 
the  judgment  against  the  indorser  of  a  note,  and  issue  one 
on  the  judgment  against  the  maker,*  An  attorney  may 
take  out  execution  upon  a  judgment  recovered,  and  procure 
a  satisfaction  thereof  by  a  levy  on  lands  or  otherwise,  and  re- 
ceive the  money  due  on  the  execution,  and  thus  discharge 
the  execution,^  but  he  cannot  stay  an  execution  when  it 
would  have  the  effect  to  release  a  surety." 

Plaintiff's  attorney  has  power  under  his  original  retainer 
to  authorize  an  officer  holding  a  fi.Ja.  issued  by  him  to  de- 
part from  the  regular  and  ordinary  course  of  executing  if;' 

'  Wilson  V.  Jennings,  3  Ohio  St.  528. 

''  Washington  v.  Johnson,  7  Humph.  468;  46  Am.  Dec.  86. 

^  Jenney  v.  Delesdernier,  20  Me.  183;  Lynch  v.  Commonwealth,  16  Serg. 
<fe  R.  368;  16  Am.  Dec.  582;  Gorham  v.  Gale,  7  Cowen,  739;  17  Am.  Dec.  549; 
Nebb  V.  White,  18  Tex.  572;  Willard  v.  Goodrich,  31  Vt.  597;  Kimball  & 
Co.  V.  Geary,  15  Vt.  414. 

■■  Union  Bank  v.  Geary,  5  Peters,  98;  Read  v.  French,  28  N.  Y.  285; 
Silvis  V,  Ely,  3  Watts  <fe  S.  420.  An  attorney  employed  to  collect  a  claim 
has  authority  by  virtue  of  his  original  retainer,  after  he  obtains  judg- 
ment, to  institute  supplementary  proceedings  therein,  and  to  procure  the 
appointment  of  a  receiver,  these  being  proceedings  in  the  suit.  (Ward  v. 
Roy,69N.  T.  96.) 

^  Erwin  v.  Blake,  8  Peters,  18. 

'  Bank  v,  Govan,  18  Miss.  333;  Givens  v.  Briscoe,  3  J.  J.  Marsh,  532. 

'  Corning  v.  Southland,  3  Hill,  552. 
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and  he  has  control  over  the  execution  in  every  respect.  He 
may  withdraw  it  from  the  hands  of  the  sheriff,  or  suffer  it 
to  become  dormant,  or  authorize  the  officer  to  depart  from 
the  usual  course  of  his  duty.'  He  has  authority  to  direct 
br  consent  that  goods  levied  upon,  being  of  a  perishable  na- 
ture or  liable  to  be  pilfered,  be  sold  by  the  sheriff,  and  the 
proceeds  kept  for  distribution.'' 

In  a  case  where  the  attorney  of  the  plaintiffs  in  an  action 
on  a  promissory  note  agreed  with  the  defendant,  whose 
intestate  was  indorser  of  the  note,  that  if  she  would  confess 
judgment,  and  not  dispute  her  liability  upon  the  note,  he 
would  immediately  proceed  by  execution  to  make  the 
amount  from  the  drawer,  the  prin-cipal  debtor,  who  he 
assured  her  had  sufficient  property  to  satisfy  the  same;  it 
was  held  that  this  agreement  fell  within  the  scope  of  the 
general  authority  of  the  attorney,  and  was  binding  upon 
the  plaintiff.  Subsequently  it  was  ascertained  that  the 
defense  of  the  indorser  could  not  have  been  sustained,  but 
this  was  held  to  make  no  difference,  for  the  consideration 
of  the  promise  of  the  attorney  to  proceed  by  execution 
against  the  drawer  was  the  relinquishment  of  a  defense 
which  the  defendant  at  the  time  considered  legal  and 
valid.^ 

§  240.  Authority  to  satisfy  judgment. — An  attorney  is 
not  authorized  by  his  general  retainer  to  satisf}^  a  judgment 
without  payment,  and  if  he  does  so,  the  court  will  set  aside 
the  satisfaction;  and  although  an  attorney  should  hold  the 
judgment  by  assignment,  as  security  for  debts  due  from  his 
client,  his  satisfaction  without  payment  is  good  only  for  the 

'  Corning  v.  Southland,  3  Hill,  552;  Read  v.  French,  28  N.Y.  293;  Waters 
V.  Sykes,  22  Wend.  564.  An  attorney  who  represents  the  mortgagees  at  a 
sheriif 's  sale  has  no  implied  power  to  authorize  the  sheriff  to  accept 
credit  bids.    (Maddox  v.  Ruder,  9  Montana,  127.) 

^  Nelson  v.  Cook,  19  111.  440.  But  an  attorney,  by  virtue  of  his  employ- 
ment as  such,  has  no  authority  to  instruct  a  sheriff  to  conduct  a  business, 
such  as  a  restaurant,  upon  which  an  attachment  has  been  levied,  and 
thereby  bind  his  client  for  the  expenses  incurred.  (Alexander  v.  Dena- 
veaux,  53  Cal.  663;  59  Cal.  476.) 

'  Union  Bank  v.  Geary,  5  Peters,  98. 
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amount  of  his  interest.'  So  he  may  not  receive  less  than 
the  face  of  the  judgment  in  full  satisfaction,  without  express 
authority  so  to  do,  unless  in  cases  wher&  the  judgment- 
creditor  has  known  of  his  action  and  not  repudiated  it  for  a 
long  period  of  time.  Thus,  an  attorney  agreed  to  receive  a 
sum  of  money  and  certain  collaterals  less  than  the  face  of  a 
judgment  in  its  satisfaction.  After  a  lapse  of  ten  years,  and 
without  any  demand  being  made  by  the  judgment-plaintiff, 
or  any  steps  taken  to  collect  the  judgment,  it  was  presumed 
that  the  attorney  had  authority  to  so  act,  or  that  plaintifif 
had  ratified  his  attorney's  course.^ 

§  241.  Vacating  judgment. — After  judgment  is  entered, 
an  attorney  may  bind  his  client  by  consenting  to  open  the 
judgment;  though,  if  he  does  so  without  consulting  his  cli- 
ent, he  may  be  liable  for  any  loss  which  his  negligence  in 
this  respect  may  have  caused.^ 

§  242.  Authority  after  judgment. — When  the  attorney 
undertakes  acts  out  of  the  usual  range  of  his  duties,  the 
presumption  of  authority,  based  upon  his  general  employ- 
ment, no  longer  applies.  Parties  dealing  with  him  in  such 
cases  are  put  upon  their  inquiry  as  to  his  authority.  If 
they  do  not  inquire,  their  loss  is  imputable  to  their  own 
negligence.^     So  far  as  concerns  the  judgment-debtor,  such 

'  Beers  v.  Hendi'ickson,  45  N.  Y.  665;  Lewis  v.  Woodruflf,  15  HoWi  Pr. 
539;  Carter  v.  Talcott,  10  Vt.  471;  Peiiiiiinan  v.  Patchin,  5  Vt.  346. 

'  Reid  V.  Dickinson,  37  Iowa,  56. 

'  Wharton  on  Agency,  sec.  587;  Clussman  v.  Merkel,  3  Bosw.  402;  Read 
V.  French,  28  N.  Y.  285;  Quinn  v.  Lloyd,  5  Abb.  Pr.  N.  S.  281;  36  How.  Pr. 
378. 

■•  Harrow  v.  Farrow,  7  B.  Mon.  126;  45  Am.  Dec  60;  Jewett  t;.  Wadleigh,  32 
Me.  110;  Banks  u.  Evans,  18  Miss.  10  Smedes  &  M.  35;  Union  Bankw.  Go- 
van,  18  Miss.  10  Smedes  &  M.  333;  48  Am.  Dec.  734;  Averill  v.  Williams,  4 
Deuio,  295;  47  Am.  Dec.  252;  Webb  v.  White,  18  Tex.  572;  Lovegrove  v. 
AVhite,  Law.  R.  6  Com.  P.  253.  An  attorney  employed  to  collect  a  debt, 
on  which  he  causes  suit  to  be  brought,  resulting  in  a  sale  of  land  upon 
execution,  can  do  no  act  after  the  time  for  redemption  has  expired,  with- 
out new  authority,  and  if  he  then  receives  and  pays  redemption  money 
to  the  plaintiff  in  execution,  who  has  previously  transferred  the  certifi- 
cate, he  will  be  liable  to  the  defendant  therefor.  (McLain  v.  Watkins,  43 
111.  24.) 
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acts  as  releases  without  payment  are  void,  if  unauthor- 
ized.' 

But  an  attorne}'  may  do  an  act  which  would  be  collusive 
and  void  as  to  the  opposing  party,  yet  good  as  to  innocent 
strangers.  The  attorney  may  enter  satisfaction  on  his 
client's  judgment,  and  if  he  does  so  corruptly  or  negli- 
gently, and  without  consultation,  this  will  not  release  the 
judgment-debtor.  But  if  bona  fide  purchasers  from  the 
judgment-debtor  buy  his  real  estate  when  the  judgment  on 
it  is  certified  to  be  satisfied,  the  rule  is  otherwise.  Such 
purchasers  are  entitled  to  regard  the  entry  as  releasing  the 
judgment-creditor's  lien,  wherever  the  practice  is  to  enter 
snch  satisfaction  bj'^  attorney.^  But  if  the  attorney  is  em- 
ployed to  try  a  litigated  issue,  his  general  authority  may  be 
regarded  as  terminated  with  the  trial  of  the  case.  If  he  is 
employed  to  collect  a  debt,  this  implies  as  great  a  discre- 
tion vested  in  him  after  judgment  as  before.^ 

The  continued  employment  of  the  attorney  after  judg- 
ment may  be  regarded  as  vesting  in  him  authority  to  collect 
the  judgment  by  the  usual  modes,  and  to  use  the  usual 
expedients  for  that  purpose.'' 

§  243.     Authority  over  auxiliary  proceedings. — An 

attorney  is  only  authorized  to  appear  and  act  for  his  client 
in  the  proceedings  which  constitute  a  part  of  the  action. 
He  has  no  authority  to  appear  for  the  party  in  other  pro- 
ceedings   not   forming   essentially   a   part   of   the  action ; 

'  Kellogg  V.  Gilbert,  10  Johns.  220;  6  Am.  Dec.  335;  Simonton  v.  Barrel!, 
21  Wend.  362;  Givens  v.  Briscoe,  3  J.  J.  Marsh.  532;  Wharton  on  Agency, 
sec.  588. 

^  Wharton  on  Agency,  sec.  588;  Wycoff  v.  Bergen,  1  Coxe,  214. 

»  Ibid.;  McDonald  v.  Todd,  1  Grant,  17;  Butler  v.  Knight,  Law  R.  2  Ex. 
109. 

<  Jenney  v.  Delesdernier,  20  Me.  183;  Read  v.  French,  28  N.  Y.  285;  Erwin 
V.  Blake,  8  Peters,  18;  Scott  v.  Seller,  5  Watts,  235;  Lynch  v.  Com.  16  Serg. 
&  R.  388;  Nelson  v.  Cook,  19  111.  440;  Corning  v.  Sutherland,  3  Hill,  552; 
Hyams  v.  Michel,  3  Rich.  303;  Hopkins  v.  Willard,  14  Vt.  474;  Gorham 
V.  Gale,  7  Cowen,  739;  17  Am.  Deo.  549;  Willard  v.  Goodrich,  31  Vt.  597; 
Day  V.  Wells,  31  Conn.  344;  Steward  v.  Biddleoura,  2  N.  Y.  103.  See  Silvis 
V.  Ely,  3  Watts  &  S.  420;  Hollington,  Ex  parte,  43  Law  J.  Ch.  99;  Jewett  v. 
Wadleigh,  32  Me.  110. 

A.   &   C— 32. 
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particularly  when  they  partake  of  a  criminal  nature  and 
involve  his  liberty.  A  proceeding  relative  to  a  contempt 
is  a  new  proceeding,  requiring  new  authority  to  the  attor- 
ney. He  has  no  general  authority  to  accept  service  of  an 
order  to  show  cause  in  proceedings  against  the  party  for 
contempt.  Personal  service  is  necessary.^  The  attorney  has 
no  authority  to  assign  a  judgment,  unless  special  authority 
be  given.  Still,  if  it  is  assigned  by  the  attorney  to  defend- 
ant for  full  amount,  no  execution  can  issue  on  the  same, 
and  the  remedy  of  the  client  is  said  to  be  against  the  attor- 
ney.' 

Under  a  general  retainer,  an  attorney  of  record  is  author- 
ized to  prosecute  the  suit  to  judgment,  and  may  also  issue 
execution  and  receive  the  money  for  which  judgment  is 
recovered,  and  upon  receipt  of  the  money  may  discharge  the 
party,  and  acknowledge  satisfaction  of  the  judgment;  but 
still  it  seems  not  to  be  the  duty  of  the  attorney  under  such 
a  retainer  to  do  more  than  perfect  the  judgment,  which  is  a 
termination  of  the  suit.^ 

§  244.  Powers  of  law  partners. — It  appears  that  a  law 
partnership  does  not  confer  on  any  of  the  partners  the  exten- 

,sive  powers  of  mercantile  associations.  The  partners  have 
not  in  the  ordinary  course  of  business  an  implied  power  to 
bind  each  other  by  bills  of  exchange  signed  with  the  name 

-of  the  firm  in  the  mode  prevailing  among  merchants,  nor 


'  Pitt  V.  Davison,  37  Barb.  97;  Headley  v.  Good,  24  Tex.  232;  Walradt  v. 
Maynard,  3  Barb.  584. 

^  Maxwell  v.  Owen,  7  Cold.  630.  An  attorney  who  receives  a  note  from 
bis  client  to  poUect,  is  warranted  by  his  general  retainer  to  bring  a  sec- 
ond suit  on  the  note,  after  being  nonsuited  in  the  first  for  want  of  sufiS- 
cient  proof  of  the  execution  of  the  note.  (Jackson  i;.  Wilson,  12  Johns. 
.317.) 

3  Adams  v.  Port  Plain  Bank,  23  How.  Pr.  58;  Steward  v.  Biddlecum,  2 
iComst.  106;  Harris  v.  Osborne,  2  Cromp.  M.  <fe  R.  629;  Bothers  v.  Man- 
ning, 1  Barn.  <fc  Adol.  15:  Berthold  v.  Fox,  21  Minn.  51.  An  attorney  has 
authority  to  receive  money  paid  to  the  clerk  of  the  court  upon  a  judgment 
rendered  in  favor  of  his  client,  and  the  acceptance  of  the  money  awarded 
by  the  judgment  precludes  the  prosecution  of  an  appeal.  (Sterne  v.  Vert, 
111  Ind.  408;  State  v.  Kamp,  111  Ind.  56;  McCracken  v.  Cabel,  120  Ind.  266; 
Newman  v.  Kiser,  128  Ind.  258.) 


§    244  AUTHORITY    AND    POWERS.  499 

has  one  of  the  firm  a  power  to  bind  another  by  an  under- 
taking given  in  the  name  of  the  firm  in  a  professional 
capacity  on  behalf  of  a  client,  it  not  being  an  ordinary 
transaction/ 

When  a  client  retains  a  firm,  he  is  presumed  to  be  enti- 
tled to  the  united  exertions  of  all  the  partners.  The  firm 
may  give  notice  to  the  client  that  they  will  no  longer  be 
concerned  for  him,  and  then  be  entitled  to  their  fees;  but  by 
the  voluntary  retirement  of  the  firm,  the  joint  retainer  given 
in  any  one  case  is  discharged,  and  if  the  client  substitute  a 
new  attorney,  he  is  entitled  to  have  the  papers  delivered 
over  to  such  new  solicitor  for  the  purpose  of  the  cause,  with- 
out previous  payment  of  the  costs,  saving  to  the  former  so- 
licitors, or  any  of  them,  their  lien  on  the  papers  for  their 
costs  incurred;^  and  it  would  seem  that  on  grounds  of 
breach  of  confidence  either  of  the  firm  formerly  employed 
by  the  client  might  be  restrained  from  acting  against  him.' 

'  Hadley  v.  Bainbridge,  3  Q.  B.  316;  2  Gale  &  D.  483;  11  Law  J.  N.  S.  483; 
Hazleliam  v.  Young,  5  Q.  B.  833;  1  Dav.  &  M.  700;  8  Jur.  338;  13  Law  J.  Q,. 
B.  205.  See  Livingston  v.  Cox,  6  Barr.  3(50.  An  attorney  cannot  bind  his 
partner  by  a  promise  to  indemnify  an  officer  for  committing  a  person  to 
jail,  but  it  may  sometimes  be  inferred  that  he  acted  for  bcth,  and  a  sub- 
sequent ratification  by  the  other  partner  will  bind  him.  (Marsh  v.  Gold, 
2  Pick.  285.)  But  an  attorney  who  has  received  notes  for  collection  is  in- 
dividually responsible  for  care  and  diligence  in  the  collection,  although 
he  gives  his  client  notice  that  he  has  associated  with  him  a  partner  who 
attends  to  the  collecting;  unless  the  client  has  recognized  the  partnership 
In  the  transaction  of  his  business.  (Mardis  v.  Shackleford,  4  Ala.  493.)  A 
claim  was  placed  in  the  hands  of  two, attorneys,  who  were  partners  in  the 
practice  of  law,  for  collection.  Judgment  was  obtained,  land  of  the 
debtor  was  sold  under  execution,  and  redemption  from  the  sale  was 
made  by  paying  the  money  to  the  sherifif,  who  paid  it  over  to  one  of  the 
attorneys.  .Prior  to  the  redemption,  the  law  copartnership  between  the 
attorneys  was  dissolved.  Held,  that  both  the  partners  were  liable  to  the 
client  for  the  money  thus  received  by  one  of  them  after  the  dissolution. 
(Smyth  V.  Harvie,  31  III.  62;  83  Am.  Dec.  202.)  One  member  of  a  law  firm 
has  no  implied  authority  to  give  a  firm  note;  but  if  he  does  so,  and  him- 
self receives  the  money  for  which  the  note  was  given,  he  is  estopped  to 
deny  its  validity.    (Rogers  v.  Priest,  74  Wis.  538.) 

^  Cook  V.  Rhodes,  19  Ves.  273;  3  Ves.  &  B.  177;  Griffiths  u.  Griffiths,  12 
Law  J.  N.  S.  397;  2  Hare,  587.  The  retainer  of  one  member  of  a  firm  is  a 
retainer  of  all,  and,  unless  otherwise  stipulated,  the  cause  may  be  ar- 
gued and  conducted  by  any  one  of  them.  (Eggleston  v.  Boardman,  37 
Mich.  14;  and  see  Phillips  v.  Edsall,  127  111.  535.) 

=  Cholmondeley  v.  Clinton,  19  Ves.  261. 
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Changes  in  a  firm  of  attorneys,  moreover,  sometimes  affect 
tlie  lien  of  the  partners  for  costs.  As  where  a  firm  of  two 
transacted  business  for  a  client  till  a  certain  date,  after 
which  time  the  firm  joined  with  them  another  partner  and 
continued  to  act  for  the  client,  obtaining  possession  of  fresh 
papers  of  the  firm,  it  was  held  that  no  lien  attached  on 
these  papers  for  costs  due  to  the  former  firm.'  A  member 
of  a  law  firm,  where  the  business  is  conducted  in  his  name 
solely,  ma)"-  sue  in  his  own  name  for  a  demand  due  the 
firm.^  But  the  party  sued  may  set  off  a  demand  against 
the  firm.' 

If  attorneys  who  are  copartners  accept  a  retainer,  the 
contract  is  joint,  continuing  to  the  termination  of  the  suit. 
Neither  can  be  released  from  the  obligations  they  have  as- 
sumed, so  far  as  their  clients  are  concerned,  by  a  dissolu- 
tion of  the  firm,  or  any  other  act  or  agreement  between 
themselves.*  They  are  equally  responsible  for  moneys  col- 
lected and  not  paid  over,  though  one  of  them  had  no  par- 
ticipation in  the  particular  transaction.^  Demand  on  one 
is  also  constructively  a  demand  on  both,  and  renders  both 
liable ;  and  so  if  one  does  the  business  of  the  client  unskill- 
fully,  both  are  liable  to  him  in  damages,  if  the  facts  are 
such  as  to  constitute  any  liability  at  all."  But  the  contract 
is  determined  by  the  death  of  one  of  the  partners.' 

g  245.  Powers  of  law  clerks. — Attorneys  do  not  appear 
at  liberty  to  entirely  delegate  to  clerks  the  duties  intrusted 
to  them  by  clients,  even  though  the  clerks  be  what  are 

'  In  re  Forshain,  17  Law  J.  Ch.  61. 

^  Piatt  V.  Hulen,  23  Wend.  456. 

^  Lansing  v.  McKillus,  7  Cowen,  416. 

■•  VS^alker  v.  Goodrich,  16  111.  341;  Morgan  v.  Roberts,  38  111.  65. 

5  Dwight  V.  Simon,  4  La.  An.  490. 

«  McFarland  v.  Crary,  8  Cowen,  2S3;  Warner  v.  Griswold,  8  Wend.  665; 
McGill  V.  McGill,  2  Met.  (Ky.)  258;  Livingston  v.  Cox,  6  Pa.  St.  360. 

'  McGill  V.  McGill,  2  Met.  (Ky.)  258.  Upon  the  death  of  a  member  of  a 
law  firm  having  unfinished  business,  the  survivors  have  no  right  to  in- 
sist upon  continuing  their  services  in  the  case,  contrary  to  the  wishes  of 
the  client,  because  they  had  not  been  paid  for  previous  services,  nor  for 
any  other  reason.    (Wright  v.  McCampbell,  75  Tex.  644.) 
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called  managing  clerks.*  A  clerk  commencing  business  for 
himself  cannot  be  restrained  from  acting  as  solicitor  for 
parties  against  whom  his  master  was  employed,  upon  gen- 
eral allegations  of  his  having,  in  his  former  service,  ac- 
quired information  liable  to  be  prejudicial  to  the  clients  of 
his  master.'^  There  are,  however,  various  acts  which  the 
clerk  is  deemed  authorized  to  perform.  Thus,  the  clerk  is 
usually  considered  the  authorized  agent  of  his  master,  in 
actions  at  law,  to  accept  service  of  notices,  and  to  receive 
such  service;  and  what  is  said  by  him  in  the  office  in  the 
course  of  business,  as  to  acceptance  of  process,  may  be  taken 
to  be  said  by  him  as  agent,  and  the  principal  is  not  gener- 
ally at  liberty  to  repudiate  it.''  Where  a  clerk  is  intrusted 
with  the  management  of  a  trial,  any  arrangement  made  by 
him  at  the  time  of  trial  is  equally  binding  as  if  it  were 
made  by  the  attorney  himself.^  The  clerk,  like  any  other 
sub-agent,  is  only  liable  to  his  immediate  principal.  He  is 
not  accountable  to  the  client  for  money  received  by  him  on 
behalf  of  the  master  acting  professionally  for  the  client; 
but  he  is  so  far  regarded  as  the  confidential  agent  of  the 
client  that  he  cannot  disclose  privileged  and  confidential 
communications  made  to  him  by  the  client.^ 

An  attorney's  managing  clerk,  in  the  absence  of  the 
attorney,  represents  him  as  to  all  the  ordinary  business  of 
the  office;  and  the  acts  and  declarations  of  the  clerk,  in 
matters  within  the  scope  of  his  agency,  will  bind  the  prin- 
cipal. And  so  where,  during  the  principal's  absence,  he 
received  an  amended  replication,  and  agreed  to  waive  the 
formality  of  a  rule  for  such  amendment,  it  was  held  bind- 

'  But  sometimes,  in  the  absence  of  the  attorney,  the  clerk  is  supposed 
to  represent  him  as  to  all  ordinary  business  of  the  office.  Such,  at  least, 
seems  to  be  the  New  York  plan.  (Power  v.  Kent,  1  Cowen,  211.  See  Anon. 

1  Gaines,  73;  Rathbone  v.  Blackford,  1  Caines,343;  Cooper?;.  Carr,8  Johns. 
360;  Paddock  v.  Beebee,  Cole,  135;  2  Johns.  Cas.  117;  Tremper  v.  Wright, 

2  Caines,  102;  Jackson  v.  Yale,  1  Cowen,  215.) 

"  Briehen  v.  Thorp,  1  Jacob,  300;  Corning  v.  Cooper,  7  Paige,  587. 

'  Fowler  v.  Roe,  4  Dowl.  &  L.  639. 

■*  Baker  v.  Black,  8  L.  T.  Ex.  393. 

^  Mills  V.  Oddy,  6  Car.  &  P.  728;  Jackson  v.  French,  3  Wend.  339; 
Parker  v.  Carter,  4  Munf.  273;  6  Am.  Dec.  513;  Stephens  v.  Babcock.  3 
Barn.  &  Adol.  367. 
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ing  upon  the  attorney.'  But  however  extensive  the  general 
powers  of  a  clerk,  he  cannot  discontinue  an  action  without 
the  consent  of  the  principal,^  nor  bind  the  client  by  a  dis- 
charge without  satisfaction  of  a  debt  due  the  latter;' 
and,  indeed,  even  the  attorney's  authority  does  not  extend 
that  far. 

g  246.  Employment  of  substitutes. — It  is  within  the 
general  authority  of  an  attorney  to  employ  subordinates, 
but  not  substitutes.  The  only  exceptions  appear  to  be  in 
cases  of  actual  necessity,  or  where  the  interests  of  the  client 
are  clearly  promoted,  as  where  the  expenses  of  a  journey 
may  be  saved.*  The  foundation  of  this  rule  is,  that  the 
attorney's  employment  is  one  of  special  trust,  and  should 
not  be  delegated  without  the  client's  special  consent.^  An 
attorney,  by  virtue  of  his  ordinary  powers,  cannot  delegate 
his  authority  to  another  so  as  to  raise  a  privity  between  such 
third  person  and  his  principal,  or  to  confer  on  him,  as  to  his 
principal,  his  own  rights,  duties,  and  obligations." 

Although,  by  the  employment  of  an  attorney  at  law  to 
conduct  a  cause,  a  personal  trust  and  confidence  is  reposed 
wliich  cannot  ordinarily  be  delegated  to  another,  except  by 
the  consent  of  the  first  employer,  yet  a  delegation  made 
without  authoritj'  may  be  afterward  assented  to  by  the 
party  interested,  with  full  knowledge  of  the  facts,  and  if  it 
is,  it  is  as  binding  on  him  as  if  made  with  full  authority. 

'  Power  V.  Kent,  1  Cowen,  211;  Sibley  v.  Waffle,  16  N.  Y.  183;  Birkbeck 
V.  Stafford,  14  Abb.  Pr.  285. 

^  Irvine  v.  Spring,  7  Rob.  (N.  Y.)  293. 

'  Carter  v.  Talcott,  10  Vt.  471;  Peiiniman  v.  Patchin,  5  Vt.  346. 

■*  Power  V.  Kent,  1  Cowen,  211;  Birbeck  v.  Stafford,  14  Abb.  Practice  R. 
285;  23  How.  Pr.  236;  McEwen  v.  Mazyck,  3  Ricli.  210;  Cook  v.  Ritter,  4 
E.  D.  Smitli,  253. 

=  In  re  Bleakley,  5  Paige,  311;  Hitchcock  v.  McGhee,  7  Port.  556;  Joiin- 
son  V.  Cunningiiam,  1  Ala.  249;  Kellogg  v.  Norris,  10  Ark.  18;  Ratcliff  v. 
Baird,  14  Tex.  43;  Polland  v.  Rowland,  2  Blackf.  22.  An  attorney  em- 
ployed to  prosecute  a  suit  cannot,  in  the  absence  of  direction  from  his 
client,  delegate  his  authority  as  sucli  to  another  attorney.  (Crotty  v. 
Eagle,  (W.  Va.)  13  S.  E.  59;  Antrobus  v.  Sherman,  65  Iowa,  230;  54  Am. 
Rep.  7.) 

"  Johnson  v.  Cunningham,  1  Ala.  N.  S.  249. 
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Or  if  proper  information  be  soon  given  to  the  person  inter- 
ested of  such  unauthorized  delegation,  and  he  do  not  dissent 
from  it,  he  will  be,  held  to  have  acquiesced  in  it.  Silence  in 
such  case  amounts  to  a  ratification.  But  in  a  case  where 
no  information  of  the  delegation  was  given  until  nearly  three 
years  had  elapsed,  and  then  only  on  application  of  the  per- 
son interested,  although  no  dissent  was  expressed,  still  no 
ratification  was  presumed.^ 

An  attorney  may  substitute  another  in  his  place  and 
stead  if  the  client  knows  of  the  substitution,  and  either 
accepts  the  services  or  does  not  object,  and  he  is  bound  bj^ 
the  substitution  ;  and  in  an  action  by  an  attorney  on  a 
special  contract  for  professional  services,  under  the  general 
allegation  of  performance,  the  plaintiff  may  prove  per- 
formance by  substitution  with  the  defendant's  consent. 
Such  proof  entitles  the  plaintiff'  to  a  recovery  as  if  the  con- 
tract had  been  fully  performed  by  the  plaintiff  in  person.' 
Especially  in  the  absence  of  the  employer  the  attorney  may, 
if  necessary,  engage  assistant  counsel,  and  such  counsel 
may  charge  his  fees  to  the  attorney  or  the  client.  But  if  the 
party  be  present,  or  his  authorized  agent,  he  should  employ 
tlie  assistant  counsel,  and  without  his  consent  the  attorney 
managing  is  not  authorized  to  employ  the  assistant.  It  is  a 
question  of  fact  to  be  submitted  to  the  jury  whether  there 
was  any  such  employment,  and  if  services  were  rendered, 
whether  they  were  to  be  performed  gratuitously  or  to  be 
paid  for."  Yet  it  is  said  the  attorney  in  a  case  has  not 
power  as  such  to  employ  assistant  counsel  in  the  suit  at  the 
expense  of  his  client,  and  an  employment  by  him  will  not 
bind  his  client,  unless  it  can  be  fairly  inferred  from  the 
facts  of  the  case  that  such  authority  was  given  by  the 
client.    This  doctrine  is  distinguished  from  those  cases  where 

'  Hitchcock  V.  McGhee,  7  Port.  556;  King  v.  Pope,  28  Ala.  602;  Banlt 
V.  Corcoran,  2  Peters,  132;  Bell  v.  Cunningham,  3  Peters,  81;  Owings  v. 
*  Hall,  9  Peters,  629;  Amory  i).  Hamilton,  17  Mass.  109;  In  re  Bleakley,  5 
Paige,  311. 

^  Smith  V.  Lipscomb,  13  Tex.  537;  Butler  v.  Allcorn,  8  Tex.  56;  Johnson 
V.  Cunningham,  1  Ala.  249;  King  v.  Pope,  28  Ala.  601. 

'  Briggs  V.  Georgia,  10  Vt.  68. 
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an  attorney  combines  the  character  of  an  agent  generally 
and  of  an  attorney  to  attend  to  the  cause  in  court.^ 

An  attornej'^,  then,  has  no  implied  authority  to  retain 
associate  counsel,  and  charge  his  client  with  liability  for 
their  fees,  without  consulting  the  client,  if  the  client  be 
present,  or  where  he  can  be  easily  communicated  with  ;  nor 
has  he,  under  the  same  circumstances,  any  implied  author- 
ity to  employ  a  substitute  to  act  in  his  place.^  But  if  tlie 
employer  be  absent  and  inaccessible,  the  attorney  employed 
to  manage  a  suit  may  engage  assistant  counsel,  especially 
if  the  appointment  be  necessary  to  protect  the  client's  in- 
terests; and  such  counsel  may  charge  his  fees  to  the  attorney 
or  his  client.^  So  subsequent  acquiescence  will  be  treated 
as  ratification.^  So  while,  as  a  general  rule,  an  attorney 
has  not,  as  incidental  to  his  employment,  the  power  to 
pledge  the  credit  of  his  client  by  employing  counsel  or 
another  attorney  as  an  assistant,^  yet  where  the  facts  in  a 
particular  case  are  such  that  it  may  fairly  be  inferred  from 
them  that  such  an  authority  was  given,  the  general  rule 
should  yield.^  Where  an  attorney  employs  counsel,  it  is  a 
question  of  fact  whether  he  did  not  become  personally 
liable  for  his  fees,  although  for  the  benefit  of  his  clieni.' 
But  if  the  client  be  present  at  the  trial  he  is  liable  for 
services  of  counsel,  although  there  was  a  secret  agreemeut 
by  the  attorney  that  he  would  pay  them.*    An  attorney 

'  Paddock  v.  Colby,  18  Vt.  485;  distinguished  from  Briggs  u.  Georgia, 
supra. 

^  Paddoeli  v.  Colby,  18  Vt.  485;  Voorhies  v.  Harrison,  22  La.  An.  85; 
Cooli  V.  Ritter,  4  K.  D.  Smitli,  253;  Scott  v.  Hoxsie,  13  Vt.  50;  In  re 
Bleakley,  5  Paige,  311;  Hitchcock  v.  McGhee,  7  Port.  556;  Johnson  v. 
Cunningham,  1  Ala.  249;  Gillespie's  Case,  3  Yerg.  525;  King  o.  Pope,  28 
Ala.  601;  Smith  v.  Lipscombe,  13  Tex.  532;  Briggs  v.  Georgia,  10  Vt.  68; 
Fenno  v.  English,  22  Ark.  170;  Youug  v.  Crawford,  23  Mo.  App.  432; 
Sedgwick  v.  Bliss,  23  ?feb.  617. 

s  Briggs  V.  Georgia,  10  Vt.  68,  and  cases  cited  supra. 

*  Ibid. 

5  Willard  v.  Danville,  45  Vt.  93;  Mostyn  v.  Mostyn,  Law  Rep.  5  Ch.  Ap. 
457;  Cook  v.  Ritter,  4  E.  D.  Smith,  253;  Matter  of  Bleakley,  5  Paige,  311. 

°  W^iUard  v.  Danville,  supra;  Brigham  v.  Foster,  7  Allen,  419. 

'  Serace  v.  Whittington,  2  Barn.  &  C.  11. 
Brigham  v.  Foster,  7  Allen,  419. 
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who  becomes  disqualified  to  act  cannot  complete  the  per- 
formance of  his  subsisting  professional  engagements  by 
means  of  a  substitute,  though  his  clients  assent  to  the  sub- 
stitution; because,  what  a  person  cannot  in  law  do  by  him- 
self, he  cannot  do  by  another.^  Where  a  note  is  placed  in 
an  attorney's  hands  to  collect,  under  a  general  retainer,  he 
cannot  delegate  his  authority  to  a  third  person,  and  au- 
thorize him  to  collect  it ;  and  payment  by  the  maker  to 
such  third  person  will  not  discharge  him.^  Where  an 
attorney  employed  to  defend  a  suit  is,  after  some  progress, 
compelled  by  circumstances  to  retire  from  the  cause,  and  he 
engages  the  services  of  a  substitute,  who  performs  the  duty, 
an  action  is  maintainable  by  him  for  the  whole  services 
rendered.  If  the  client  is  dissatisfied  with  the  substitution, 
it  is  his  duty  to  tender  compensation  for  the  services 
already  rendered,  and  rescind  the  contract  of  employment.^ 
Where  one  attornej'  confided  a  note  to  another  for  collection, 
and  took  his  receipt,  but  without  giving  instructions  with 
respect  to  the  ownership,  and  after  the  money  was  collected 
it  was  remitted  to  the  payee  of  the  note,  whose  name,  how- 
ever, was  indorsed  on  the  note ;  this  remittance — the  payee 
not  being  the  owner — was  held  not  to  discharge  the  collect- 
ing attorney  from  liability  to  his  immediate  principal,  nor 
will  the  action  of  the  latter  for  the  money  be  defeated  by 
proof  that  he  was  himself  the  agent  for  the  indorsee,  unless 
that  person  has  asserted  his  right  to  the  money  as  against 
his  agent.^ 

By  the  death  of  an  attorney,  the  power  of  his  substitute 
necessarily  ceases.  If  an  attorney  has  power  to  compro- 
mise, his  duly  appointed  substitute  has  the  same  power.^ 
An  attorney  cannot  recover  of  his  client  fees  of  counsel  as- 

'  Ratclifif  V.  Baird,  14  Tex.  43. 

^  Kellogg  V.  Norrls,  10  Ark.  18.    'Where  an  attorney  receives  a  demand  ■ 
for  collection,  and  without  the  client's  knowledge  delivers  it  to  another 
attorney,  who  collects  and  fails  to  pay  it  over,  the  first  attorney  is  liable 
for  the  money.     (Pollard  v.  Rowland,  2  Blackf.  (Ind.)  22.    See  Commins 
V.  McLain,  2  Ark.  402;  Herron  v.  Bullitt,  3  Sneed,  (Tenn.)  497.) 

'  Penno  v.  English,  22  Ark.  170. 

■*  Lewis  V.  Peck,  10  Ala.  142. 

*  Peries  v.  Ayciuena,  3  Watts  &  S.  64. 
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sociated  with  liim,  without  proving  his  employment  of  such 
counsel  at  the  client's  request,  or  that  with  his  sanction  he, 
the  attorney,  has  paid  the  fees.'  When  a  party  engages  the 
services  of  particular  attorneys,  or  of  an  association  of  attor- 
neys, he  is  entitled  to  the  services  of  every  one  of  them ; 
and  if  one  abandons  the  cause  with  the  express  or  implied 
consent  of  the  others,  or  they  attempt  to  supply  his  place 
with  another  of  equal  or  superior  qualifications,  it  will  be 
no  performance  of  the  contract.  And  this,  on  the  ground 
that  it  is  a  personal  duty  and  trust  which  cannot  be  dele- 
gated.^ Where  an  attorney  employed  to  conduct  a  suit  em- 
ployed another  attorney  to  assist  him,  but  not  professing  to 
employ  him  in  behalf  of  his  client,  and  it  not  appearing 
that  he  had  authority  so  to  do,  and  that  he  was  the  only 
person  who  did  employ  him,  it  was  held  that  the  employer 
was  personally  responsible  without  proof  of  an  express 
promise.^ 

g  246a.  Employment  of  private  counsel  to  assist  pros- 
ecution.— In  the  courts  of  some  of  the  States,  counsel  em- 
ployed by  private  parties  have  been  permitted  to  appear 
and  assist  in  the  prosecution  of  criminals;*  while  the  courts 
of  other  States  have  held  that  this  ought  not  to  be  per- 
mitted." Counsel  who  represent  private  interests  cannot 
be  supposed  to  be  impartial,  and  such  counsel  cannot  be  re- 
tained to  assist  in  criminal  prosecutions  growing  out  of 
such  interests.'  The  rule  asserted  in  Wisconsin  is,  that  an 
attorney  employed  by  and  expecting  compensation  from 
private  persons  should  not  be  permitted,  even  at  the  request 
of  the  district  attorney,  to  appear  and  aid  in  the  prosecu- 
tion of  a  person  charged  with  a  crime  punishable  by  impris- 

'  Cook  V.  Kitter,  4  E.  D.  Smith,  253. 

"  Morgan  v.  Roberta,  38  lU.  65. 

"  Soott  V.  Hoxsie,  13  Vt.  50. 

■*  See  Burkhard  v.  State,  18  Tex.  App.  599;  State  v.  Wilson,  24  Kan.  189; 
36  Am.  Rep.  257;  State  v.  Bartlett,  55  Me.  200. 

'  People  V.  Hurst,  41  Mich.  328;    Comrnonw.  v.  Gibbs,  4  Gray,  U&, 
Coram.  V.  King,  8  Gray,  501. 

'  People  V.  HnrHt,  41  Mich.  328;  and  see  Melster  v.  People.  31  Mich. 
Sueed  v.  People,  38  Mich.  248. 
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onment  in  the  State  prison.*  It  is  lield  in  Ohio  that  the 
court  should  not  appoint  an  attorney  to  assist  the  prose- 
cuting attorney  in  the  trial  of  one  charged  with  crime,  unless, 
in  the  opinion  of  the  court,  the  public  interest  requires  it, 
but  where  such  appointment  has  been  made,  it  will  be  pre- 
sumed, in  the  absence  of  any  showing  to  the  contrary,  that 
it  was  properly  made.^  The  appointment,  as  prosecutor  in 
a  criminal  proceeding,  of  an  attorney  who  was  at  the  time 
acting  as  counsel  in  a  civil  suit  against  the  accused  to  re- 
cover damages  for  the  acts  upon  which  the  criminal  action 
was  based,  is  not  legal  error.  The  appointment  is  within 
the  discretion  of  the  trial  court,  and  its  exercise  will  not  be 
reviewed.'  In  Nebraska,  the  county  attorney  in  a  criminal 
prosecution  may  have  the  assistance  of  counsel  employed 
on  private  account.'  Under  the  provisions  of  the  Iowa 
Code  (sees.  1551,  3829,)  a  peace  officer  who  has  filed  an  in- 
formation for  a  violation  of  the  prohibitory  liquor  law  has 
the  right  to  select  an  attoriiey,  other  than  the  count}'-  attor- 
ney, to  appear  for  the  State  at  the  expense  of  the  county.* 
But  the  attorney  so  selected  is  entitled  to  only  five  dollars, 
no  matter  how  many  distinct  offenses,  stated  in  as  many 
counts,  are  charged  in  the  information  upon  which  the 
prosecution  is  based." 

§  247.  Ratification  by  client. — As  in  the  law  of  princi- 
pal and  agent,  ratification  by  the  client  of  the  acts  of  his 
attorney  must  be  after  full  knowledge  of  the  fact,  otherwise 
it  is  not  effective;  a  ratification  by  a  client  of  his  attorney's 
acts  outside  of  the  latter's  authority  is  invalid,  if  made  with- 
out knowledge  of  all  the  circumstances.'     But,  subject  to 

'  Riemel  v.  State,  71  Wis.  444.  Compare  Rounds  v.  State,  57  Wis.  45; 
Lawrence  )).  State,  50  Wis.  507;  Bird  v.  State,  77  Wis.  276. 

''  Price  V.  State,  35  Ohio  St.  601. 

'  State  o.  'VJfard,  (Vt.)  17  At.  Rep.  483. 

■•  Bradshaw  v.  State,  17  Neb.  151;  Gandy  v.  State,  27  Neb.  787. 

5  Work  V.  Wapello  County,  73  Iowa,  357. 

«  Soiiulte  I).  Keokuk  County,  74  Iowa,  292. 

'  Williams  v.  Reed,  3  Mass.  405;  Garvin  v.  Lowry,  13  Miss.  24.  See  Nar- 
ragiiagus  v.  Wentworth,  36  Me.  339;  Brooks  v.  Poirier,  10  La.  An.  512; 
Chautauqua  Co.  Bank  v.  Risley,  4  Denio,  480. 
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these  qualifications,  ratification,  and  even  silent  acquies- 
cence, will  have  the  usual  effect.'  But  silence  will  not  be 
construed  as  ratification  if  the  acts  are  promptly  repudi- 
ated.^ Where  it  is  held  that  an  attorney  has  no  power,  by 
virtue  of  his  general  retainer,  to  compromise  a  debt,  still  if 
the  client  accepts  the  fruit  of  the  compromise  with  full 
knowledge  of  it,  and  without  dissent,  this  may  amount  to  a 
ratification,  and  is  equivalent  to  a  previous  authority.^ 

g  248.  Duration  of  authority. — An  attorney  once  ap- 
pointed continues  in  that  character  until  judgment,  or  other 
termination  of  the  suit;*  or  until  his  death,  or  removal  by 
the  client;'  or  until  the  client's  own  death;"  for  the  courts 
do  not  usually  recognize  a  retainer  expiring  in  the  middle 
of  the  proceedings,'  the  attorney  of  record  being  the  proper 
person  to  receive  the  fruits  of  the  execution,  and  to  enter 

'  Maddux  v.  Bevan,  39  Md.  485;  Brown  v.  Piatt,  8  Bosw.  324;  Mason  v. 
Stewart,  B  La.  An.  736.  Where  an  attorney  appears  for  another  person 
without  authority,  and  during  the  pendency  of  the  action  thus  insti- 
tuted, the  principal  for  whom  the  appearance  was  made  appears  and  rati- 
fies, either  by  word  or  act,  the  conduct  of  the  person  claiming  to  repre- 
sent him,  then  the  whole  proceedings  will  be  so  far  legalized  as  to  make 
it  binding  both  upon  the  person  thus  represented,  and  upon  those  inter- 
ested upon  the  opposite  side.    (Little  v.  Giles,  27  Neb.  179,  citing  text.) 

'  Lewis  t).  W^oodruff,  15  How.  Pr.  539. 

'  Semple  v.  Atltinson,  64  Mo.  504;  Benedict  v.  Smith,  10  Paige,  126. 

■*  Lawrence  v.  Harrison,  Comb.  40;  Payne  v.  Chute,  1  Roll.  K.  366;  Style, 
426;  8  Johns.  361;  8  Peters,  113;  1  Greenl.  257. 

5  1  Chit.  R.  193. 

'  Co.  Litt.  526;  Palmer  v.  Reiflfenstein,  1  M.  &  G.  96;  2  Pa.  689;  3  Mont. 
566. 

'  2  Inst.  378;  Lee  v.  Ayrton,  Peake,  117;  Russell  v.  Palmer,  2  Wlls.  325; 
4  Burr.  2061;  Bevins  v.  Hulme,  15  Mees.  &  W.  88;  3  D.  <fe  L.  722;  15  Law  J. 
Ex.  225.  An  attorney  in  Pennsylvania  has  very  extensive  power  in  re- 
lation to  conducting  a  suit,  but  after  judgment  this  plenary  power  iu  a 
great  measure  ceases,  except  as  to  his  power  in  receiving  the  amount  of 
the  judgment,  and  giving  a  receipt  for  it.  (Stackhouse  v.  O'Hara's  Exec- 
utors, 14  Pa.  St.  88;  Babb  v.  Stromberg,  Ibid.  397;  Somers  v.  Balabrega,  1 
Dall.  164;  Reinhold  v.  Albert!,  1  Binn.  467;  2  Am.  Dec.  459.)  He  may 
discharge  a  defendant  from  arrest  on  ca.  sa.,  (Scott  v.  Seller,  5  Vt.  235)  or 
direct  the  sheriff  as  to  the  time  and  mode  of  sale  on  an  execution.  (Lynch 
V.  Commonwealth,  16  Serg.  &  B.  368;  16  Am.  Dec.  582.)  But  he  cannot 
take  land  for  the  debt  of  his  client.  (Huston  v.  Mitchell,  14  Serg.  &  B. 
307;  16  Am.  Dec.  506;  Stackhouse  v.  O'Hara's  Executors,  supra.  See  Willis 
V.  Willis'  Administrators,  12  Pa.  St.  159.) 
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satisfaction  after  payment/  and  the  attornej^  cannot  at  this 
more  than  at  any  other  stage  of  tiie  proceedings  abandon  his 
client  and  act  for  the  opposite  side.''  The  act,  however,  must 
be  one  connected  with  the  main  action ;  for  where  a  scire 
facias  is  necessary  to  revive  a  judgment,  a  fresh  authority 
is  necessary,  the  proceeding  being  in  the  nature  of  a  new 
action.'  New  authorization  is  also  requisite  to  justify  bring- 
ing a  writ  of  error.*  The  attorney  cannot  enter  satisfaction 
on  the  roll  without  payment,'  nor  release  damages,^  nor 
discharge  the  defendant  from  execution  without  payment.^ 
The  payment  must  be  in  money,  and  not  anything  in  lieu 
of  raonej'.* 

It  is  a  rule  sustained  by  numerous  authorities  that  the 
authority  of  the  attorney  ceases  with  the  termination  of  the 
suit  and  the  entry  of  judgment,'  and  it  is  equally  true  that 
in  the  absence  of  special  circumstances  the  authority  con- 
tinues by  virtue  of  the  original  retainer,  until  the  final 
termination  of  the  cause.  The  client  may  terminate  it 
before,  and  so  may  the  attorney  after  reasonable  notice; 
but  in  absence  of  proof  to  the  contrary,  the  presumption  is 
that  it  continues  until  the  litigation  is  ended.^"    It  follows 


'  Crozer  v.  Pilling,  4  Barn.  &  C.  34;  6  Dowl.  &  R.  26;  Gray  v.  Wass,  1 
tJreeiil.  257;  Anon.  12  Mod.  440. 

^  Lawrence  v.  Harrison,  Styles,  426. 

'  Hussey  v.  Welby,  Sayers,  218;  Cro.  Eliz.  177;  2  Ld.  Raym.  1048. 

^  Batchelor  v.  Ellis,  7  T.  R.  337;  Parsons  v.  Gill,  2  Ld.  Raym.  896.  That 
an  attorney's  authority  to  act  for  a  distant  client  continues  until  the  liti- 
gation is  ended,  see  Love  v.  Hall,  3  Yerg.  408;  as  to  appeals,  see  1  Pick. 
4B2;  1  Over.  343,  299;  5  Paige,  530;  5  Cowen,  35. 

»  Davis  V.  Jones,  5  Dowl.  503. 

« 1  Roll.  Abr.  291,  1,  10. 

'  Savory  v.  Chapman,  11  Ad.  <fc  B.  829;  3  Perry  &  D.  604;  8  Dowl.  656;  9 
Law  J.  Q.  B.  186. 

8 1  Desaus.  Eq.  469;  1  Hill,  184;  26  Am.  Dec.  166. 

"  Daingerfi eld's  Executors  v.  Thornton's  Heirs,  8  Martin  N.  S.  232; 
Berthold  ?;.  Fox,  21  Minn.  51;  Kronschoble  v.  Knoblauch,  21  Minn.  56; 
Egan  V.  Rooney,  38  How.  Pr.  121 ;  Jackson  v.  Bartlett,  8  Johns.  361. 
See  Kellogg  v.  Gilbert,  10  Johns.  220;  6  Am.  Dec.  335;  Gorham  v.  Gale,  7 
Cowen,  789. 

'»  Bathgate  v.  Haskius,  59  N.  Y.  533;  Lush  v.  Hastings,  1  Hill,  656;  My- 
gatt  V.  VPilcox,  45  N.  Y.  306;  6  Am.  Rep.  90;  Whitehead  v.  Lord,  11  Eng. 
L.  &  Eq.  588.  Attorney  cannot  terminate  the  relation  at  will  and  without 
notice.    (Gooch  v.  Peebles,  105  N.  C.  411.) 
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as  a  consequence  of  the  doctrine  that  the  attorney's  author- 
ity ceases  with  the  determination  of  the  cause,  that  a  party 
may  sue  out  a  writ  of  execution,  scire  facias  or  error,  by  a 
different  attorney,  without  giving  notice  of  the  change.^ 
But  while  the  cause  is  pending,  the  court,  for  the  protection 
of  the  attorney,  will  not  permit  a  party  to  change  his  attor- 
ney without  at  least  first  paying  the  charges,''  and  until 
notice  of  change  of  attorney  has  been  given  to  the  opposite 
party,  such  party  is  entitled  to  treat  the  former  attorney  as 
still  the  attorney  in  the  cause.'  After  judgment,  the  attor- 
ney employed  has  no  authority  to  revive  or  reverse  the 
judgment  without  another  warrant  of  attorney.^  The  plain- 
tiff 's  attorney,  from  his  general  character  as  attorney,  has 
no  authorit}'^  to  discharge  the  defendant  from  execution  on 
a  ca.  sa.  until  the  money  is  paid.  His  general  authority 
ceases  with  the  judgment,  or  at  least  with  the  issuing  of  an 
execution  within  the  year.^  After  final  judgment  the 
plaintiff  may  emploj'  a  different  attorney  to  commence 
garnishee  proceedings  to  collect  it,  without  a  formal  sub- 
stitution.^ 

The  authority  of  an  attornej'  is  terminated  by  the  death 
of  the  client;  and  the  subsequent  continuance  of  the  suit 
in  the  name  of  his  representatives  without  their  consent  is 

'  Tipping  V.  Johnson,  2  Bos.  &  P.  357;  Burr  v.  Atwood,  1  Salk.  89; 
Batohelor  v.  Ellis,  7  T.  R.  337;  Thorp  v.  Fowler,  5  Cowen,  446;  McLaren  o. 
Charrier,  5  Paige,  530;  State  v.  Gulick,  17  N.  J.  L.  435. 

^  Langley  v.  Stapleton,  Barnes,  40;  W^itt  v.  Ames,  11  Week.  R.  751;  8  L. 
T.  N.  S.  425. 

'  Powell  V.  Little,  1  W.  Black.  8;  Lewis  v.  Sumner,  13  Met.  269. 

■*  Richardson  v.  Talbot,  2  Bibb.  382. 

*  Jackson  v.  Bartlett,  8  Johns.  361.  See  Kellogg  v.  Gilbert,  10  Johns.  220; 
6  Am.  Dec.  335;  Gorham  v.  Gale,  7  Cowen,  789. 

'  Hinkley  v.  Company,  9  Minn,  55. 

An  attorney  employed  to  collect  a  debt,  prosecuted  suit  which  resulted 
in  a  sale  of  land  upon  execution.  After  the  time  for  redemption  had  ex- 
pired, he  received  and  paid  redemption  money  to  the  plaintifl'  in  execu- 
tion, who  before  that  time  had  transferred  the  certificate ;  it  was  held 
that  the  relation  of  attorney  and  client  ended  after  the  time  for  redemp- 
tion expired,  and  that  the  attorney  could  do  no  act  in  the  matter  without 
new  authority,  and  that  the  attorney  was  liable  to  the  defendant  in  exe- 
cution for  the  money  so  received.  (McLain  v.  Walkins,  43  111.  24.  See 
Smyth  V.  Harvie,  31  111.  62;  83  Am.  Dec.  202. 
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unwarranted.'  The  authority  may  also  be  terminated  by 
the  death  of  the  attorney,  or  his  removal  or  suspension 
from  office,  or  his  ceasing  to  act  as  attorney,  or  his  removal 
from  the  State,'''  or  after  rendition  of  judgment  in  the  cause.'' 
But  it  continues  until  final  judgment  is  actually  perfected, 
and  prior  to  this  service  of  papers  on  him,  though  after  the 
entry  of  a  rule  vacating  the  judgment,  is  regular,  such  a 
rule  not  being  a  final  judgment,  and  its  effect  being  to 
leave  the  action  still  pending,  until  judgment  shall  be 
finally  entered  of  record.^  After -the  docketing  of  the  judg- 
ment, his  general  authority  ceases,  to  the  extent  at  least 
that  an  execution  may  be  issued  b}'  a  new  attorney  without 
substitution.  But  unless  his  authority  is  expressly  revoked, 
it  continues  incidentally  for  the  purpose  of  enforcing  the 
judgment,  if  any.* 

§  249.  Termination  of  the  relation  of  attorney  and 
client,  and  consequent  termination  of  authority. — The  re- 
lation of  attorney  and  client  is  usually  terminated  by  the 
termination  of  the  particular  proceeding  or  business  for 
which  he  was  employed.'  If  the  attorney,  however,  is  ap- 
pointed to  try  a  particular  case,  he  is  not  entitled  to  with- 
draw when  the  trial  is  finished,  if  it  be  proper  or  prudent 
to  take  an  appeal  or  move  for  a  new  trial,  and  his  client  be 
at  such  a  distance  or  in  such  a  condition  that  he  cannot  be 
consulted.     The  attorney  should  take  measures  to  have  the 


'  Wood  V.  Hopkins,  2  Pa.  689;  Campbell  v.  Kincaid,  3  Moore,  68.  See 
an  exception  to  this  rule,  but  under  very  peculiar  circumstances,  in 
Booth  V.  Steer,  7  Jur.  678;  1  Dowl.  &  L.  374;  Poole  v.  Steed,  11  Mees.  &  W^. 
759.  After  the  client's  death,  the  attorney's  acknowledgment  of  service 
of  a  notice  of  appeal  cannot  bind  the  representatives  of  the  deceased,  sub- 
sequently appointed.    (Moyle  v.  Landers,  78  Cal.  99.) 

'^  Chautauqua  County  Bank  «^Risley,  6  Hill,  375. 

=  2  Inst.  378;  Macbeath  v.  Ellis,^4  Bing.  578;  1  Moore  &  P.  513. 

*  Lusk  V.  Hastings,  1  Hill,  656. 

5  Lusk  V.  Hastings,  1  Hill,  656;  Nichols  v.  Dennis,  R.  M.  Charlt.  188; 
Gray  v.  Wass,  1  Me.  257;  Flanders  v.  Sherman,  18  Wis.  575. 

'  Adams  v.  Bank,  23  How.  Pr.  45;  Bathgate  v.  Haskin,  59  N.  Y.  533; 
Love  V.  Hall,  3  Yerg.  408;  Langdon  v.  Castleton,  30  Vt.  285;  Jackson  v. 
Bartlett,  8  Johns.  361;  Richardson  v.  Talbot,  2  Bibb.  382;  Gray  v.  Wass,  1 
Greenl.  257;  Hinkley  v.  Falls,  9  Minn.  65. 
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judgment  reviewed.'  The  relation  is  also  terminated  by 
the  attorney's  death,  and  the  opposite  party,  before  taking 
any  new  proceedings,  should  give  to  the  party  left  unrepre- 
sented notice  to  appoint  a  new  attorney." 

The  authority  of  an  attorney  usually  continues  until  the 
end  of  the  litigation,  unless  he  is  for  some  good  reason  dis- 
missed by  his  client.^  His  authority  to  act  cannot  be  ended 
by  his  own  voluntary  act  to  his  client's  detriment.*  After 
the  death  of  the  client,  which  terminates  the  attorney's 
authority,  he  cannot  give  or  receive  notice  of  motions  in 
the  cause  before  the  successor,  made  a  party  in  due  form, 
lias  authorized  him  to  act.^  In  some  of  the  United  States, 
it  is  held  that  an  attorney's  authority  terminates  with  the 
entry  of  judgment  for  his  client ;  *  but  in  other  States,  it  is 
said  that  his  authority  continues  until  judgment  is  satis- 
fied, unless  it  be  previously  revoked  by  the  client.'  In 
England,  also,  the  authority  has  been  said  to  cease  at  the 
entry  of  the  judgment,  and  that  the  attorney  has  no  im- 
plied authority  to  make  a  binding  agreement  to  stay  exe- 
cution, nor  effect  a  valid  compromise  of  the  judgment.* 

§  249a.  Termination  of  attorney's  authority — (Con- 
tiimed). — At  common  law,  the  attorney's  power  was  supposed 
to  continue  a  sufficient  length  of  time  after  entry  of  judg- 
ment to  permit  him,  when  successful,  to  issue  execution, 

'  Bathgate  v.  Haskin,  59  N.  Y.  533;  Bach  v.  Ballard,  13  La.  An.  487. 

''  Kyland  v.  Noakes,  1  Taunt.  342;  ^shley  v.  Brown,  1  Lown.  M.  &  P. 
4.=)1;  15  Jur.  399;  Lord  v.  VS^ardle,  3  Com.  B.  295;  Given  v.  Drjggs,  3  Caines, 
151);  Hildreth  v.  Harvey,  3  Johns.  Cas.  300. 

=  Langdon  v.  Castleton,  30  Vt.  285. 

*  Love  V.  Hall,  3  Yerg.  408. 

»  Putnam  v.  Van  Buren,  7  How.  31;  Austin  v.  Monroe,  4  Lans.  67;  Balbi 
V.  Uuvet,  3  Eden,  418;  Judson  v.  Love,  35  Cal.  163;  Gleason  v.  Dodd,  4  Met. 
333;  Risleyu.  Fellows,  10  111.  531;  Campbell  v.  Kincaid,  3  Mon.  566;  Suc- 
cession of  Liles,  24  La.  An.  490. 

'  Hincley  v.  St.  Anthony  Palls,  etc.,  9  Minn.  55;  Jackson  v.  Bartlett,  8 
Johns.  361;  Adams  v.  Bank,  23  How.  45;  Egan  v.  Rooney,  .38  How.  121; 
Richardson  v.  Talbot,  2  Bibb,  382. 

'  Gray  v.  Wass,  1  Me.  257;  Nichols  v.  Dennis,  R.  M.  Charlt.  188;  Flanders 
V.  Sherman,  18  Wis.  575. 

"  Ijovegood  V.  White,  Law  R.  6  C.  P.  440;  Butler  v.  Knight,  Law  R.  2 
Ex.  109. 
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and  until  such  action  as  might  be  necessary  for  the  collec- 
tion and  satisfaction  of  the  judgment.' 

But  it  is  held  that  the  general  power  of  an  attorney  for 
a  defendant  ceases  upon  the  entry  of  a  judgment,  and  does 
not  extend  to  the  payment  of  the  judgment,  although  he 
be  furnished  with  money  for  that  purpose.''  So,  the  em- 
ployment of  an  attorney  to  defend  an  action  pending  in  a 
trial  court  does  not,  under  ordinary  circumstances,  author- 
ize him  to  take  an  appeal  to  a  higher  court  from  the  judg- 
ment rendered  against  his  client.'  And  no  attorney  of 
record,  months  after  the  rendition  of  a  final  decree,  can  be 
held  to  possess  the  authority  to  waive  the  substantial  right 
of  the  judgment  debtor  to  have  his  lands  sold  in  a  certain 
manner.^  So,  an  assignment  of  a  judgment  for  the  plain- 
tiff determines  the  authority  of  his  attorney  of  record,  and 
all  the  attorney's  subsequent  acts  and  proceedings  as  such 
attorney,  if  without  the  consent  or  knowledge  of  the  as- 
signee, are  null  and  void.^ 

§  250.  Revocation  of  authority,  and  change  and  sub- 
stitution of  attorney — General  rules. — The  authority  of  an 
attorney,  like  that  of  any  other  agent,  is  revocable ;  and 
the  courts  or  a  judge  will,  on  due  proof  of  the  client's  au- 
thority, make  an  order  to  change  the  attorney  at  any  stage 
of  the  proceeding.' 

It  is  held  that  the  order  to  change  is  usually  only  neces- 
sary in  proceedings  strictly  within  the  province  of  the  at- 
torney before  employed.  It  appears  not  to  be  necessary  in 
any  procedings  faken  after  judgment,  such  as  issuing  an  ex- 
ecution, or  a  scire  facias,  entering  satisfaction,  bringing  a 
writ  of  error,  or  moving  to  set  aside  a  judgment.^     In  case 

I  Beach  v.  Beach,  6  Dak.  Tr.  371,  375;  White  v.  Johnson,  67  Me.  201. 

''  HiliegHss  V.  Bender,  78  Ind.  225;  Test  v.  Larsh,  98  Ind.  301. 

^  Hooker  v.  Village  of  Brandon,  75  Wis.  8. 

*  Person  v.  Leathers,  67  Miss.  548. 

°  Mordecai  v.  County  of  Charleston,  8  S.  C.  100. 

'  Ulanville,  lib.  11,  chap.  3;  Walcott  ».  Vouchee,  3  Bing.  423;  Davies  v. 
Lowndes,  3  Com.  B.  808;  Wells  v.  Hatch,  43  N.  H.  246;  Hazlett  v.  Gill,  5 
Kubt.  611;  Wolf?;.  Trocbelman,  lb.  611;  Faust  v.  Repoor,  15  How.  Pr.  570. 

'  Rex  V.  London,  2  Barn.  &  Adol.  604;  Tipping  v.  Johnson,  2  Bos.  &  P. 

A.  &  C— 33. 
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of  a  firm  of  attorneys,  one  of  whose  names  appears  on  the 
record,  an  order  to  change  the  attornej'S  is  not  necessary  on 
a  subsequent  dissolution  of  the  partnership.^  After  the 
death  of  the  attorney  of  record,  although  no  formal  order  or 
rule  is  necessary,  notice  to  the  opposite  party  of  the  ap- 
pointment of  a  new  attorney  should  be  given,  or  the  party 
may  be  treated  as  suing  or  defending  in  person  ;^  but  the 
proceedings  taken  by  a  new  attorney,  after  the  death  of  the 
attorney  originally  employed,  without  any  formal  notice  of 
his  appointment  being  served,  will  not  be  set  aside  for  irreg- 
ularity.^ 

When  an  attorney  is  changed,  or  one  substituted  for  an- 
other, by  leave  of  the  court,  if  the  court  consent,  the  con- 
,  sent  should  be  filed,  or  an  order  entered  substituting  the 
new  attorney,  and  notice  of  the  order  should  be  served  upon 
the  opposite  party.*  The  object  of  the  practice  is,  that  there 
may  be,,some  person  to  whom  the  adverse  party  may  look. 
But  when  a  party  appears  in  court  by  a  new  attorney,  to 
.show  cause  against  a  rule  served  on  him,  it  has  been  held 
that  the  omission  to  serve  the  order  to  change  the  attorney 
•  cannot  be  objected  to.^  The  former  attorney's  lien  appears 
to  continue  notwithstanding  the  change,  so  that  he  has  a 

.357;  Doe  v.  Bransom,  6  Dowl.  490;  Marr  v.  Smith,  4  B.  &  A.  466;  Batch- 
.tlor  V.  Ellis,  7  Term  Rep.  337. 

'  Parley  v.  Hebbs,  8  Dowl.  538. 

^  Bradley  t).  Breach,  2  Keb.  275;  Jenk.  179;  Style,  13;  Collins  v.  Arnold, 
1  B.  C.  R.  217;  Ryland  v.  Noakes,  1  Taunt.  342. 

3  Lord  V.  Wardle,  5  Com.  B.  295. 

■*  This  doctrine  obtained  in  England  at  an  early  period.  (Ray.  69;  Com. 
Dig.  Att'y  B.  9;  Gates  •«.  Woodward,  1  Salk.  87,  pi.  6;  Reg.  Gen.  H.  16 
Vict.  R.  4;  Mich.  1654,  R.  10  K.  B.  C.  P.  R.  13;  1  El.  &  B.  App.  xxvi;  May 
■V.  Pike,  4  Mees.  <fe  W.  197;  6  Dowl.  667;  Ginders  v.  Moore,  1  Barn.  &  0. 
654;  8  Hen.  VI,  8;  24  Edw.  Ill,  fol.  37.  See  Bloomer  v.  Bransom,  6  Dowl.  P. 
C.  490;  Gilmour  v.  Brindley,  7  Dowl.  &  R.  259;  Langley  v.  Staple,  Barnes, 
40;  Krekeler  v.  Thaule,  47  How.  Pr.  138;  73  N.Y.  608;  Ryland  v.  Noakes,  1 
Taunt.  342;  Robinson  v.  McClellan,  1  How.  Pr.  70;  Dalon  v.  Lewis,  7 
How.  Pr.  132;  Macpherson  v.  Robinson,  1  Doug.  217;  Davies  v.  Lowndes, 
3  Com.  B.  808;  Wynne  v.  Wynne,  2  Scott  N.  R.  615;  9  D.  P.  C.  396;  Farley 
V.  Hebbs,  3  D.  P.  C.  538;  Rex  v.  Middlesex,  2  D.  P.  C.  147;  Darnell  v.  Har- 
rison, 1  Har.  &  J.  139.) 

'  Lovegrove  v.  Dymond,  4  Taunt.  809. 
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right  to  insist  on  the  costs  being  taxed  in  order  to  secure 
the  fruits  to  himself.' 

A  party  has  no  right  arbitrarily  to  change  his  attorney 
without  paying  the  costs  earned ;  and  the  original  attorney 
is  not  bound  to  consent  to  a  substitution,  or  deliver  papers 
upon  which  he  has  a  lien,  until  the  amount  of  his  just  de- 
mands is  ascertained  by  a  court  or  referee  and  paid."  But 
when  a  solicitor  has  abandoned  a  cause,  or  when  not  faith- 
ful to  it,  or  when  he  acts  in  a  manner  that  is  inconsistent 
with  the  trust  that  is  reposed  in  him,  the  court  will  give  its 
consent  that  the  solicitor  be  changed,  and  order  that  he 
deliver  up  the  papers  without  payment  of  fees.^  A  party 
has  a  general  right  to  change  his  attorney,  and  a  rule 
for  that  purpose  will  usually  be  granted,  leaving  to  the 
attorney  the  advantage  of  any  lien  he  may  have  on  papers 
or  money  in  his  hands,  as  security  for  his  fees  and  dis- 
bursements.* 

The  usual  mode  of  changing  an  attorney  is  by  a  rule, 
calling  on  the  former  attorney  to  show  cause  why  another 
should  not  be  appointed  in  his  stead.  Notice  of  the  order 
changing  the  attorney  must  be  given  to  the  adverse  part}', 
which  is  usually  done  by  service  of  the  order.*     The  order 

'■  Newton  v.  Harland,  4  Scott,  N.  S.  769.  See  Merriweather  v.  Mellish, 
13  Ves.  161;  Twort  v.  Dayrell,  Ibid.  295. 

^  Board  v.  Broadhead,  44  How.  Pr.  411,  426;  Bolton  v.  Tate,  1  Swanst.  84; 
Mumford  v.  Murray,  1  Hopkins,  369;  Hoffman  v.  Van  Nostrand,  14  Abb. 
331;  Parker  J).  Williamsburg,  13  How.  250.  Aa  to  what  protection  will  be 
accorded  the  original  attorney,  see  Stevenson  v.  Stevenson,  3  Edw.  340; 
Cregler  v.  Cheesborough,  25  How.  Pr.  200;  Gardner  v.  Taylor,  6  Abb.  Pr. 
N.  S.  33;  S.  C.  36  How.  Pr.  63. 

'  Sloo  V.  Law,  4  Blatchf.  C.  C.  268. 

"*  In  re  Paschal,  10  Wall.  483.  It  is  held  that  a  client  may  discharge  his 
attorney,  arbitrarily,  without  any  cause,  at  any  time,  and  be  liable  to  pay 
him  only  for  the  services  which  he  has  rendered  up  to  the  time  of  his 
discharge.  (Gustine  v.  Stoddard,  23  Hun,  99.)  This  being  so,  it  is  thought 
that  the  rule  binding  the  attorney  to  an  entire  contract  should  not  be 
rigidly  enforced.    (Tenney  v.  Berger,  93  N.  Y.  524;  45  Am.  Rep.  263.) 

^  Com.  Dig.  Att'y  B.  9.  The  California  Code  of  Civil  Procedure,  sees. 
284,  et  seq.,  makes  provision  for  the  substitution  of  one  attorney  for 
another,  after  written  notice  to  the  adverse  party,  but  does  not  authorize 
an  order  of  court  associating  a  new  attorney  with  other  attorneys  already 
in  a  case.  (Prescott  v.  Salthouse,  53  Cal.  221.  See,  as  to  waiver  of  objec- 
tion that  notice  of  substitution  had  not  been  served,  Withers  v.  Little, 
66  Cal.  370.) 
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may  be  drawn  upon  payment  of  the  attorney's  bill  of  costs 
to  be  taxed.  In  case  of  nonpayment,  the  attorney,  it  is 
said,  may  apply  to  rescind  the  order,'  and  proceed  in  the 
action,  if  his  costs  are  not  paid  within  a  reasonable  time. 
When  an  attorney  is  discharged  by  his  client,  but  not  on 
the  ground  of  misconduct,  the  court  will  not  restrain  him 
from  acting  for  the  opposite  party,  unless  it  clearly  and  dis- 
tinctly appear  that  he  has  obtained  information  in  tiie 
former  character  which  it  would  be  prejudicial  to  the  cause 
of  his  former  client  to  communicate.^ 

The  client,  it  has  been  held,  must,  on  obtaining  the  order 
to  change  his  solicitor,  undertake  to  pay  the  amount  of  his 
bill  of  costs.'  The  new  solicitor  may,  however,  proceed 
before  the  former  solicitor's  claim  for  costs  is  actually  satis- 
fied, or  even  taxed;  but  the  lien  exists,  though  the  cause 
cannot  be  stopped.*  The  attorney  may  be  required  to  ex- 
hibit papers,  when  necessary,  for  the  purpose  of  the  cause, 
or  for  the  inspection  of  the  client."  If  one  attorney  appears 
and  pleads,  another  cannot  make  any  application  to  the 
court  without  an  order  of  substitution,  and  unless  the  sub- 

'  See  Langley  v.  Stapleton,  Barnes,  40;  Merriweather  v.  Mellish,  13 
Tea.  101;  Twort  v.  Dayrell,  Ibid.  295;  1  J.  C.  K.  22;  2  Paige,  276;  4  Paige, 
SOI. 

•'  Johnson  v.  Marriott,  2  Cronip.  &  M.  183;  2  Dowl.  P.  C.  343;  4  Tyr.  78; 
Grissell  v.  Peto,  2  M.  &  S.  5H8;  9  Bing.  1;  Bricheno  v.  Tliorp,  1  Jacob,  31)0. 
See  Davis  ■«.  Clengle,  8Sini.2B2.  But  wlierean  aitorney  abandons  t>is  client 
of  his  own  accord,  the  courts  may  interfere  and  prevent  his  acting  for 
tlie  opposite  side.  (Cholmondeley  v.  Clinton,  19  Ves.  261.)  Attorneys  are 
not  bound  to  serve  those  who  will  not  pay  them,  and  they  may  withdraw 
from  the  service  of  such.  But  no  attorney  is  at  liberty  to  desert  the  cause 
of  his  client,  and  accept  employment  on  the  other  side,  simply  because 
his  fees  are  not  paid.    (State  v.  Halstead,  73  Iowa,  381;   In  re  Cowdery,  09 

Cal.  32;   58  Am.  Rep.  544;    In  re  Whittemore,  69  (.'al.  67;   In  re  O ,  73 

Wis.  602,  620;  Weidekind  v.  Tuolumne  Water  Co.  74  Cal.  386;  5  Am.  St. 
Kep.  445.) 

^  Moire  v.  Mundie,  1  Stu.  312. 

^  Merriweather  v.  Mellish,  13  Ves.  161;  Twort  v.  Dayrell,  13  Ves.  195; 
O'Dea  j;.  O'Dea,  1  Schoales  &  L.  315;  Creswell  v.  Byron,  14  Ves.  272.  A 
solicitor  cannot  require  payment  in  advance  of  the  substitution  of  an- 
other, as  a  condition  precedent,  when  by  agreementhe  is  to  receive  noth- 
ing unless  the  suit  results  favorably,  and  before  there  has  been  any  re- 
covery, and  when  he  is  to  have  no  special  lien  by  reason  of  the  particular 
agreement.    (Wilkinson  v.  Tilden,  21  Blatchf.  192;  14  Fed.  Rep.  778.) 

*  Mayue  v.  Watts,  3  Swanst.  93;  Moire  v.  Mundie,  supra. 
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stitution  be  properly  made,  the  acts  of  the  substituted  attor- 
ney may  be  invalid;'  not,  however,  where  the  effect  would 
be  to  oppress  a  party  acting  meritoriously.'' 

Notice  of  the  substitution  must  be  given  to  the  opposite 
party,  and  must  be  served  personally  on  such  party  or  his 
counsel.'  In  interlocutory  proceedings,  the  objection  that 
an  attorney  is  not  of  record  must  be,  when  purely  technical, 
fully  sustained  in  fact.*  Numerous  authorities  hold  that  a 
substitution  will  not  be  permitted  unless  the  costs  of  the  first 
attornej'^  have  been  paid.* 

Although  a  party  in  an  action  may  have  no  right  to 
change  his  attorney  without  leave  of  the  court,"  yet  the 
court  will  usually  grant  leave  on  the  request  of  the  party, 
but  not  without  consulting  the  rights  of  the  attorney,  and 
will  not  allow  the  change  until  the  just  claims  of  the  latter 


'  Ginders  v.  Moore,  1  Barn.  &  C.  654;  Jerome  v.  Bowman,  1  Wend.  393; 
King  V.  Archer,  2  B.  C.  R.  192;  5  Dowl.  &  L.  412. 

^  Gerry  v.  Fisher,  6  East,  549;  Margerem  v.  Mackelwaine,  2  N.  R.  509; 
Bloomer  v.  Bransom,  6  D.  P.  C.  490;  Fuller  v.  Brown,  10  La.  An.  350; 
Thorp  V.  Fowler,  5  Gowen,  440;  State  v.  Gulick,  17  N.  J.  L.  435. 

'  Given  v.  Driggs,  3  Calnes,  300;  Hildreth  v.  Harvey,  3  Johns.  Cas.  300; 
Dorlon  v.  Lewis,  7  How.  Pr.  132;  Bogardus  v.  Richtmeyer,  3  Abb.  Pr.  179; 
Grant  v.  White,  6  Cal.  55;  Roussin  v.  Stewart,  33  Gal.  208.  The  opposite 
party,  and  all  others  interested,  have  a  right  to  presume  that  the  attor- 
ney's authority  continues,  until  notified  to  tlie  contrary.  (White  v.  John- 
son, 67  Me.  287.)  And  no  attorney  has  a  right  to  interfere  in  the  conduct 
or  management  of  the  cause,  upon  a  claim  of  substitution,  until  notice 
has  been  served  upon  the  attorney  of  record  for  the  opposite  party  in  u, 
proper  manner.  (Comfort  v.  Stockbridge,  38  Mich.  342;  Kelley  v.  Circuit 
Judge,  79  Mich.  392.) 

'  Lord  V.  Wardle,  3  C.  B.  295. 

*  Witt  V.  Ames,  11  Week.  R.  751;  8  L.  T.  N.  S.  425;  Sloo  v.  Law,  4 
Blatohf.  268;  Mumford  «.  Murray,  Hopk.  Ch.  369:  Hoffman  u.  Van  Nos- 
trand,  14  Abb.  Practice  R.  336;  Stevenson  v.  Stevenson,  3  Edw.  Ch.  340; 
Gardner  v.  Taylor,  5  Abb.  Pr.  N.  S.  83;  S.  C.  36  How.  Pr.  63;  Supervisors 
V.  Broadhead,  44  How.  Pr.  411;  Carver  v.  V.  S.  7  Ct.  of  01.  499;  Pleasants 
V.  Kortrecht,  5  Heisk.  694;  Walton  v.  Sugg,  PhiU.  (N.  C.)  98.  See  In  re 
Paschal,  10  Wall.  483.  When  the  lawyer  resists  the  application  of  the 
client  for  a  substitution,  the  court  is  to  determine  the  validity  of  the 
cause  for  substitution.  (Sloo  v.  Law,  4  Blatchf.  268;  Arrington  v.  Sneed, . 
18  Tex.  135.)  Negligence  is  sutHeient  cause  for  sustaining  the  applica- 
tion.   (Walsh  V.  Sliumway,  65  111.  472.) 

*  Hoffman  v.  Van  Nostrand,  14  Abb.  Pr.  338;  Macpherson  v.  Robinson, 
1  Doug.  217;  Twortu.  Dayrell,  13  Ves.  Jr.  196;  Mumford  v.  Murray,  Hopk. 
Ch.  369.    See  Faust  v.  Repoor,  15  How.  Pr.  570. 
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are  discharged  or  secured.  In  case  of  substitution  of  attor- 
ney, it  is  held  in  New  York  sufficient  to  serve  the  notice  of 
substitution  without  serving  the  order.^  Where,  at  differ- 
ent stages  of  the  case,  different  attorneys  had  acted  for  one 
of  the  parties,  without  notice  of  substitution,  the  service  of 
notice  upon  the  last  acting  attorney,  he  being  of  record  and 
recognized  by  the  court,  was  considered  sufficient.^ 

Where  a  party  changes  his  attorney  in  an  action,  and 
there  is  no  regular  substitution  of  attorneys  as  pointed  out 
by  the  statute,  notices  may  be  served  on  the  attorney  of 
record.''  A  new  attorney  may  issue  execution  in  his  own 
name  without  any  formal  substitution.*  When  the  attor- 
ney has  died,  or  the  notice  has  been  given  to  the  party  to 
appoint  a  new  attorney  and  he  neglects  to  do  so,  notice  of 
any  proceeding  in  the  cause  may  be  given  to  the  party  per- 
sonally.* 

§  251.  In  England. — No  attorney  can  be  changed  with- 
out the  order  of  a  judge  or  of  a  court.  The  order  must  be 
served  on  the  opposite  party .°  It  is  the  invariable  practice 
not  to  allow  the  attorney  of  record  to  be  changed  unless  the 
costs  of  the  first  attorney  have  been  paid,  and  the  fact  that 
such  attorney  has  other  sufficient  security  for  his  costs  is 
no  reason  for  departing  from  the  rule.'  After  proper  notice, 

'  Bogardua  v.  Richtmeyer,  3  Abb.  Pr.  179. 

^  Roussin  V.  Stewart,  33  Cal.  208. 

Where  the  court  granted  a  motion  for  substitution  of  attorneys  on  the 
application  of  a  client,  upon  condition  that  the  client  pay  the  sum  found 
by  the  reference  to  be  due  to  the  attorney,  and  the  attorney,  upon  the 
sum  being  thus  ascertained,  tendered  a  substitution  with  the  papers  in 
the  action,  demanding  payment  of  sucli  sum,  and  the  client  then  changed 
his  mind  and  concluded  to  make  no  change,  the  court  considered  that  it 
had  no  power,  by  summary  proceedings,  to  compel  the  party  to  accept 
the  substitution  and  pay  the  money.  (Gardner  v.  Tyler,  5  Abb.  Pi'.  N.  S. 
33;  S.  C.  36  How.  Pr.  63.) 

"  Grant  v.  White,  6  Cal.  55;  Rough  v.  Port,  3  Mont.  175,  citing  text. 

■■  Thorp  V.  Fowler,  5  Cowen,  446.  But  an  appeal  from  a  judgment  can- 
not be  taken  by  a  new  attorney,  until  he  has  been  properly  substituted 
in  the  place  of  the  former  attorney.    (Shuler  v.  Maxwell,  38  Hun.  240.) 

*  Hoflman  v.  Riley,  13  Abb.  Pr.  399. 

«  Rex  V.  Middlesex,  2  D.  P.  C.  147;  Reg.  Gen.  Q.  B.  C.  P.  and  Ex.  H.  T. 
16  Viet.  r.  34;  1  El.  <fc  B.  App.  Ill;  Macphersou  v.  Robinson,  1  Doug.  217. 

'  Witt  V.  Ames,  11  Week.  R.  751;  8  L.  T.  N.  S.  425;  Reg.  Gen.  supra. 
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all  pleadings,  notices,  writs,  orders,  rules,  and  other  proceed- 
ings, are  to  be  delivered  to  or  served  upon  such  substituted 
attorney.^  Objections  that  interlocutor}'  proceedings  are 
not  taken  by  attorneys  of  record,  or  properly  substituted 
attorneys,  are  of  a  strict  nature,  and  it  is  incumbent  on  the 
party  making  them  to  establish  them  distinctly.  It  is  an 
irregularity  for  a  defendant  to  take  a  declaration  out  of  the 
ofiice  by  one  attorney  and  plead  by  another,  without  an  or- 
der for  changing  the  attorney.  If  no  such  order  has  been 
obtained  and  served,  the  court  will  set  aside  the  plea.^  But 
if  tlie  opposite  party  treat  the  new  attorney  as  the  attorney 
in  the  cause,  he  cannot  afterward  object  that  no  order  was 
made.' 

A  party  called  on  to  show  cause  may  oppose  the  rule  in 
person  or  by  a  new  attorney,  without  notice  to  the  other 
party  of  the  order  to  change  his  attorney.*  A  plaintiff 
may  sue  out  execution  by  a  different  attorney,  without  an 
order  to  change,"  and  a  defendant  may  bring  error  without 
such  an  order.^  When  an  order  for  changing  an  attornej' 
on  payment  of  costs  has  been  made,  and  the  attorney  gives 
up  the  client's  papers  without  the  costs  being  paid,  the 
court  will  not  grant  an  attachment  for  their  non-payment.^ 
If  there  is  an  order  for  changing  upon  payment  of  the  first 
attorney's  bill  upon  taxation  and  delivery  up  of  papers,  the 
first  attorney  is  entitled  to  the  possession  of  it  to  enable 
him  to  enforce  payment  of  his  bill.* 

'  Lord  V.  Warclle,  3  Coin.  B.  295;  15  Law  J.  Com.  P.  259. 

^  King  V.  Archer,  1  B.  C.  R.  219;  Perry  v.  Fisher,  6  East,  549;  Ginders  v. 
Moore,  1  Barn.  &  C.  654;  Margerena  v.  Maclielwaine,  2  N.  R.  509. 

3  Farley  v.  Hebbs,  3  D.  P.  C.  538;  1  Har.  &  W.  203.  Upon  an  application 
to  change  the  attorney  when  the  client  is  unacqnainted  with  the  English 
language,  the  affidavits  must  clearly  show  that  the  purport  and  object  of 
the  motion  are  known  to  and  sanctioned  by  the  client.  (Davies  v. 
Lowndes,  3  Com.  B.  808.)  It  is  no  objection  to  such  an  application  that  it 
is  made  after  final  judgment. 

■*  Lovegrove  v.  Dymond,  4  Taunt.  669. 

*  Tipping  V.  Johnson,  2  Bos.  &  P.  357;  Perry  v.  Fisher,  6  East,  549. 

=  Batchelor  v.  Ellis,  7  T.  R.  387. 

'  Handy  v.  Collett,  7  D.  P.  C.  C.  599;  3  Jur.  870;  2  W.  W.  &  H.  63. 

'  Alger  V.  Hefford,  1  Tauut.  38.    See  Newton  v.  Harland,  4  Scott  N.  R. 
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In  the  English  courts  of  common  law,  a  client,  after  he 
has  retained  an  attorney,  and  such  attorney  has  acted  in  a 
cause,  cannot  change  him  without  leave  of  the  court.  If 
he  is  changed  without  an  order  of  court,  the  opposing 
party  may  still  consider  him  the  acting  attorney.^  Neither 
attorney  can  interfere  except  by  the  consent  of  the  first,  or 
in  the  event  of  his  death. ^  Nor  can  an  attorney  be  changed 
until  his  costs  are  paid.'  When  an  attorney  is  substituted, 
the  fact  should  appear  upon  the  records.*  For  the  purpose 
of  changing  an  attorney  a  summons  is  taken  out,  and  a 
judge's  order  obtained  thereon.  A  copy  of  the  order  is 
served  on  the  opposite  attorney.  No  new  warrant  of  attor- 
ney is  necessary.^  Upon  the  death  of  an  attorney  notice  is 
given  to  the  opposite  party  of  the  appointment  of  the  new 
attorney  before  he  can  proceed  in  the  cause.^  Notice  of 
justification  of  bail  by  a  new  attorney,  changed  without 
order  of  court,  is  not  allowable.'  The  Court  of  Exchequer 
appears  to  take  no  notice  of  the  immediate  attorney  in  a 
cause,  as  the  proceedings  are  carried  on  there  in  the  name 
of  the  clerk  in  court.' 

Where  a  writ  was  issued  in  the  name  of  two  attorneys,  a 
declaration  in  the  name  of  one  of  them  was  held  good, 
without  any  formal  substitution;  and  the  same  principle 
was  applied  where  two  attorneys  were  partners,  and  tlie 
partnership  was  afterward  dissolved,  and  the  other  partner 
took  proceedings,  which  were  recognized  by  the  adverse 
attorney.  The  court  refused  to  set  aside  the  proceedings 
for  want  of  an  order  to  change  the  attorney.'    The  substi- 


'  Anon.  7  Mod.  50;  Maopherson  v.  Robinson,  1  Doug.  217;  Powell  v.  Lit- 
tle, 1  W.  Black.  8. 
^  Anon.  2  Rol.  456. 
^  Langley  v.  Stapleton,  Barnes,  40. 
'  Anon.  12  Mod.  440;  Sayers,  218. 

*  Wood  V.  Plant.  1  Taunt.  44. 

'  Ryland  v.  Noakes,  1  T^unt.  342. 

'  Hill  V.  Roe,  2  Marsh.  257;  6  Taunt.  532.    But  see  Plomer  v.  Houghton, 
2  Barn.  &  Aid.  604. 

*  Hopkins  v.  Peacock,  5  Price,  558. 

9  Armstrong  v.  King,  8  Dowl.  O.  S.  297;  Farley  v.  Hebbs,  3  Ibid.  538;  1 
Har.  &  W.  203. 
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tuted  attorney  must  take  notice,  at  bis  peril,  of  all  rules 
and  laws  to  which  the  former  attorney  would  have  been 
liable  had  he  not  been  changed.' 

As  to  the  acts  of  the  substituted  attorney,  in  case  the 
change  is  not  made  in  the  manner  pointed  out  by  statute  or 
otherwise,  and  proper  notice  given,  the  opposite  party  and 
his  attorney  are  justified,  under  such  circumstances,  in  con- 
sidering the  original  attorney  as  still  employed.  They  are 
not  obliged  to  take  notice  of  any  proceedings  by  the  substi- 
tute, unless  the  proceeding  is  sanctioned  in  some  way  by  the 
court.  So  payment  to  the  substitute  in  such  case  may  not 
be  good  payment  to  the  client,  and  notice  of  justification  of 
bail,  or  a  plea  put  in  by  an  attorney  irregularly  substituted, 
have  been  held  to  be  also  irregular.^  But  in  criminal  cases 
it  has  been  held  that  when  a  defendant  is  a  prisoner,  notice 
of  justification  of  bail  may  be  given  by  a  new  attorney, 
without  an  order  for  changing  the  former  attorney.'  'J'he 
opposite  party  may  waive  any  irregularity,  as  by  accepting 
a  notice  or  pleading,  and  retaining  it,  or  in  any  way  treat- 
ing the  substitute  as  the  attorney  in  the  eause.^  Generally, 
however,  if  a  notice  of  motion  to  the  court  for  any  purpose 
be  given  by  a  new  attorney,  without  a  due  substitution  and 
notice  thereof,  the  motion  will  be  denied,  with  costs.^ 

In  the  English  chancery  it  appears  a  client  may  change 
his  solicitor  without  a  previous  order  of  court,  and  though 
the  solicitor  may  retain  the  papers  in  his  possession  as  a 
lien  for  his  costs,  yet  he  cannot  stop  the  progress  of  the 

'  Maepherson  v.  Robinson,  1  Doug.  217;  Anon.  7  Mod.  50;  Kaye  v.  De 
Mattos,  2  W.  Black.  1323;  Powell  v.  Little,  1  Ibid.  8;  Ginders  v.  Moore,  1 
Barn.  &  C.  654. 

^  Ginders  v.  Moore,  1  Barn.  &.  C.  654,  and  Hill  v.  Roe,  6  Taunt.  532;  2 
Marsh.  257;  Haggott  v.  Argent,  7  Taunt.  47;  2  Marsh.  365;  Buckler  v.  Raw- 
lins, 3  Bos.  &  P.  Ill;  Perry  v.  Fisher,  6  East,  549;  Lovegrove  v.  Dymond, 
4  Taunt.  669. 

'  Keys  V.  Tavernier,  1  Chit.  291.  See  also  Haggott  v.  Argent,  supra;  Rex 
V.  Sheriffs,  2  Barn.  &  Aid.  604;  1  Chit.  329. 

*  Margerem  v.  Maokelwaine,  2  N.  R.  509;  Farley  v.  Hebbs,  3  Dowl.  O. 
S.  538. 

^  Jerome  v.  Boeram,  1  Wend.  293.  See  Doe  v.  Bransom,  6  Dowl.  0.  S. 
490;  Lovegrove  v.  Dymond,  4  Taunt.  669. 
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cause  until  he  is  paid.'  The  client  maj^  appoint  another 
solicitor  or  sworn  clerk,  and  the  former  one  must  produce 
the  papers  for  the  purposes  of  the  suit.^  The  client  has  the 
right  of  inspection  of  those  papers  at  reasonable  times, 
while  they  are  in  the  possession  of  his  first  solicitor,^  Asa 
solicitor  is  not  allowed  to  assign  the  business  of  his  client 
to  others,  an  attempt  to  do  so  dissolves  the  relation  of  solic- 
itor and  client,  and  a  communication  to  that  effect  from  the 
solicitor  to  the  client  is  sufficient  evidence  of  the  fact  to 
effect  such  dissolution.  In  such  a  case  the  papers  were  or- 
dered to  be  delivered  to  the  client's  new  solicitor,  upon  his 
signing  a  receipt  for  them,  and  agreeing  to  hold  them  sub- 
ject to  the  lien  of  the  former  solicitor.^  This  prohibition 
against  assignments  extends  also  to  dissolving  partners,  one 
of  whom  cannot,  without  the  client's  consent,  turn  the  busi- 
ness over  to  the  other.  They  may  give  notice  that  they  will 
not  longer  act  for  him,  and  have  their  fees  settled  to  that 
time.*  An  attorney  jointly  employed  by  a  party  has  been 
restrained  by  injunction  from  becoming  the  attorney  of  the 
opposite  party.' 

§  252.     Change  of  attorney  in  the  United  States. — The 

authority  of  an  attorney  under  the  general  retainer  does 
not  expire  until  judgment  has  been  perfected,  and  some- 
times not  then.  It  is  a  consequence  of  this  that  the  au- 
thority cannot  be  taken  away  by  a  change  of  attorney,  after 
he  has  once  appeared,  unless  a  notice  is  given  to  that  effect. 
This  is  usually  done  by  a  written  consent,  obtained  from 
the  former  attorney,  that  another,  who  is  named  in  tlie 
•writing,  be  substituted  in  his  stead,  upon  filing  which,  and 
giving  notice  of  it,  or  serving  a  copy  of  it,  or  both,  the 
change  is  effected.     Should  this  consent  be  not  attainable, 


'  Twort  V.  DayreU,  Ves.  195;  Creswell  v.  Byron,  14  Ves.  272;   1  Sehoales 
&  L.  315.    See  Waltnsley  v.  Booth,  3  Atk.  27. 
'  Mayne  v.  W^atts,  3  Swanst.  93. 
'  Moire  v.  Mundie,  1  Stu.  282. 
••  Coleerrave  v.  Manley,  1  Turn.  &  R.  401. 
5  Cook  V.  Rhodes,  19  Ves.  273;  3  Ves.  &  B.  177. 
«  Cholmondeley  v.  Clinton,  19  Ves.  261. 
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the  change  must  be  made  by  a  judge's  order,  calling  upon 
the  attorney  (as  in  the  English  practice)  to  show  cause  why 
the  other  should  not  be  appointed  for  the  party  instead  of 
the  original  attorney.  This  order,  it  appears,  in  England 
need  not  be  served  upon  the  opposite  party,  but  upon  the 
attorney  sought  to  be  removed,  and  it  seems  there  to  be  a 
matter  of  course  to  make  it  absolute  upon  payment  of  costs.^ 
In  New  York,  it  has  been  said  in  chancery^  that  "the  right 
of  a  party  to  change  his  solicitor  at  pleasure  is  never  dis- 
allowed, unless  it  appears  that  the  change  would  deprive 
the  solicitor  previously  appointed  of  his  rights,  or  would  in 
some  manner  undulj'  embarrass  the  course  of  justice  in  the 
cause.  Upon  these  general  reasons  it  is  an  established 
practice  that  a  party  who  desires  to  change  his  solicitor 
must  obtain  an  order  of  the  court  for  that  purpose,  and  the 
appointment  of  a  new  solicitor,  to  take  the  place  of  one  who 
is  acting  legitimately,  is  not  effectual  until  tiie  substitution 
is  allowed  by  the  court.  When  a  solicitor  is  appointed  to 
take  the  place  of  one  who  is  discharged  by  his  client,  the 
practice  of  the  court  (of  chancery)  has  uniformly  been  to 
obtain  an  order  allowing  the  substitution."  When  a  rule 
for  the  change  of  an  attorney  is  necessary,  as  it  is  designed 
not  only  for  the  benefit  of  the  attorney,  but  for  the  sake  of 
the  opposite  party  also,  it  cannot  be  dispensed  with  by  any 
arrangement  between  the  client  and  his  attorney.  If  he 
has  acted  at  all  as  the  attorney  in  the  case,  though  the  pro- 
ceedings have  not  gone  far  enough  for  his  name  to  appear 
on  the  record,  as  where  he  has  merely  received  the  sum- 
mons and  taken  out  an  order  for  time,  or  to  set  aside  pro- 
ceedings as  irregular,  there  must  be  a  rule.' 

'  Wood  V.  Plant,  1  Taunt.  44;  Langley  v.  Stapleton,  Barnes,  40;  Mac- 
pherson  v.  Robinson,  1  Doug.  217. 

'  Mumford  v.  Murray,  Hopk.  369. 

■■'  May  V.  Pike,  5  Dowl.  O.  S.  667;  4  Mees.  &  W.  197;  2  London  Jurist, 
.597:  Stewart  v.  Common  Pleas,  10  W^end.  597.  See  Wilkinson  v.  Tilden, 
21  Blatchf.  192;  14  Fed.  Rep.  778.  It  is  within  the  discretion  of  the  court 
to  determine  upon  what  terms  the  substitution  shall  be  made,  and, 
among  others,  whether  the  judgment  or  order,  when  obtained,  shall  be 
chargeable  with  the  fees  of  the  original  attorney.  (Matter  of  an  Attor- 
ney, 93  N.  y.  381.) 
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The  attorney  may  be  changed  upon  his  own  consent,  but 
the  consent  must  be  filed  or  an  order  entered,  substituting 
in  his  place  the  new  attorney,  and  notice  of  the  order  must 
be  served  upon  the  opposite  attorney.'  If  an  attorney  is 
not  properly  substituted,  his  acts  are  to  be  disregarded,  and 
the  opposite  party  is  bound  to  consider  the  former  attorney 
as  still  employed.^ 

§  253.  Change  of  attorney  after  judgment. — In  conse- 
quence of  the  general  rule,  (subject,  however,  to  qualifica- 
tions) that  the  attorney's  authority  under  his  general 
retainer  terminates  with  theentryofjudgment,any  proceed- 
ing subsequent  to  the  judgment,  either  to  enforce,  discharge 
or  vacate  it,  may  be  taken  by  another  attorney  without  any 
regular  substitution.     A  new  attorney  may,  therefore,  with- 

'  Krekeler  v.  Thaule,  49  How.  Pr.  138;  73  N. Y.  608;  Anon.  7  Mad.  50;  Ry- 
]and  V.  Noakes,  Taunt.  342;  Robertson  v.  McClellan,  1  How.  90;  Dalon  v. 
Lewis,  7  How.  132.  A  client  is  always  entitled  to  be  heard  as  to  his  rep- 
resentation before  tlie  court,  and  a  change  made  ex  parte  by  one  or  all  of 
the  counsel,  without  the  client's  concurrence,  is  a  nullity.  (Hackley  v. 
Muskegon  Ciicuit  Judge,  58  Mich.  454.) 

^  Krekeler  v.  Thaule,  49  How.  Pr.  138;  73  N.Y.  608;  Jerome  v.  Boeram,  1 
Wend.  393;  19  Am.  Dec.  515.  Where  solicitors  had  incurred  costs  for  a  client, 
and  before  any  sum  had  been  paid  to  them  on  account  of  such  costs,  another 
firm  of  solicitors  ente'red  a  second  appearance  for  the  same  client,  on  an 
application  made  on  behalf  of  the  first  firm,  the  court  made  an  order  set- 
ting aside  the  second  appearance  until  the  costs  were  paid,  and  con- 
demned the  defendant  in  the  costs  of  the  motion.  (The  Oneiza,  4  L.  R. 
Ad.  &  E.  36.) 

In  the  United  States,  the  manner  of  change  and  substitution  is  fre- 
quently regulated  by  statute.  Thus,  in  California  the  attorney  in  an 
action  or  special  proceeding  may  be  changed  at  any  time  before  the  judg- 
ment or  final  determination,  as  follows :  Upon  his  own  consent,  filed 
with  the  clerk,  or  entered  upon  the  minutes;  upon  the  order  of  the  court 
or  judge  thereof;  upon  the  application  of  the  client,  after  notice  to  the 
attorney. 

When  an  attorney  is  changed,  written  notice  of  the  change  and  of  the 
substitution  of  a  new  attorney,  or  of  the  appearance  of  the  party  in  per- 
son, must  be  given  the  adverse  party  ;  until  then  he  must  recognize  the 
former  attorney. 

When  an  attorney  dies,  or  is  removed  or  suspended,  or  ceases  to  act  as 
such,  a  party  to  an  action  for  whom  he  was  acting  as  attorney  must,  be- 
fore any  further  proceedings  are  had  against  him,  be  required  by  the 
adverse  party,  by  written  notice,  to  appoint  another  attorney  or  to  appear 
in  person.  (Code  Civil  Procedure  C'al.  sees.  284-286.  See  N.  Y.  C.  C.  P. 
BBOS.  517-519;  16  Cal.  436;  33  Cal.  208;  6  Cal.  55.) 
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out  anj'  order  to  change,  sue  out  execution,'  enter  satisfac- 
tion on  the  roll,^  or  bring  an  appeal.'  Where  a  writ  of  error 
was  brought  by  the  opposite  party,  it  was  lield  that  as  the 
authority  of  the  attorney  for  tlie  successful  party  in  the  court 
below  ceases  with  the  judgment,  the  rule  to  join  in  error 
ought  to  have  been  personally  served  on  the  defendant, 
either  by  delivering  it  to  him,  or  bj'  leaving  it  at  his  dwell- 
ing-house, or  by  some  other  mode  of  service  which  the  court 
might  specially  direct  under  the  circumstances.^  But  un- 
der most  modern  statutes  and  codes  of  civil  procedure  a  no- 
tice of  appeal  or  notice  of  motion  for  a  new  trial  may  usu- 
ally be  served  upon  the  old  attorney,  if  no  other  has  been 
substituted,  and  it  will  be  sufficient  without  service  on  the 
party. 

§  254.  Effect  of  the  substitution  upon  the  attorney 
changed. — After  an  attorney  has  been  changed,  there  are 
English  cases  which  hold  that  the  court  will  not  restrain 
him  from  acting  for  the  opposite  party,  unless  the  change 
has  been  procured  by  his  own  act,  and  some  confidential 
communication  made  to  him  bj'  the  first  party  who  em- 
ployed him,  the  disclosure  of  which  might  be  prejudicial  to 
that  party .^  But  in  these  cases  the  attorney  did  not  with- 
draw from  the  particular  suit  and  accept  a  retainer  from 
the  other  side;  but  where,  in  the  course  of  other  business 
or  in  other  suits,  he  had  obtained  a  knowledge  of  matters 
connected  with  the  suit  in  question.  These  cases  do  not 
apply  to  the  particular, suit,  and  as  to  it,  the  rule  also  has 


'  Tipping  V.  Johnson,  2  Bos.  &  P.  -357;  Thorp  v.  Fowler,  5  Cowan,  446. 
See  4  Lon.  Jur.  805. 

^  Marr  v.  Smith,  4  Barn.  &  Aid.  466. 

'  Batohelor  v.  Ellis,  7  T.  R.  337;  Husse'y  v.  Welby,  Sayre,  218;  Beuder- 
nagle  v.  Cocks,  19  Wend.  151;  Gonnigal  v.  Smith,  6  Johns.  106;  Cocks  v. 
Brewer,  11  Mees.  &  W.  51;  2  Dowl.  N.  S.  759;  7  Jur.  218;  Burgess  v.  Ab- 
bott, 6  Hill,  135:  Dearborn  v.  Dearborn,  15  Mass.  316. 

^  Clement  v.  Crossman,  8  Johns.  287;  Hardenbergh  v.  Thompson,  1 
Johns.  61. 

'  Johnson  v.  Marriott,  2  Cromp.  &  M.  183;  2  Dowl.  O.  S.  343;  Grissell  v. 
Peto,  9  Bing.  1;  Cholmondeley  v.  Clinton,  19  Ves.  261;  Coop.  Ca.  80;  Bri- 
cheno  v.  Thorp,  Jac.  300;  Beer  v.  Ward,  Jac.  77. 
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been  laid  down  that,  lest  any  temptation  should  exist 
to  violate  professional  confidence,  or  to  make  any  improper 
use  of  the  information  which  an  attorney  has  acquired  con- 
fidentially, as  well  as  upon  principles  of  public  policy,  he 
will  not  be  permitted  to  be  concerned  on  one  side  of  pro- 
ceedings in  which  he  was  originally  in  a  different  interest, 
even  though  his  former  client  makes  no  objection,  and 
though  long  discharged,  and  feeling  that  he  has  forgotten 
the  nature  and  purport  of  the  communications  he  had  re- 
ceived from  the  former  client/ 

§  255.  Withdrawal  of  attorney, — Another  mode  of  ter- 
minating the  relation  is  by  the  withdrawal  of  the  attorney; 
but  when  he  is  of  record  he  can  only  withdraw  from  a  case 
by  leave  of  the  court,  and  in  any  event  he  must  on  with- 
drawal notify  the  opposing  counsel.  If  he  does  not,  service 
on  him  is  good,  and  he  is  responsible  to  his  client  if  he  pays 
no  attention  to  it.^ 

An  attorney  who  undertakes  the  conduct  of  an  action  im- 
pliedly stipulates  to  carry  it  to  its  termination,"  and  is  not 
at  liberty  to  abandon  it  without  reasonable  cause  and  rea- 
sonable notice.''  If  he  abandons  it  without,  he  may  be  liable 
for  the  consequences,  even  th.ough  proper  funds  were  not 
provided  -for  the  conduct  of  the  suit ;  ^  but  the  attorney  may 
give  such  notice  on  any  reasonable  cause,  as  the  want  of 
funds,  a  dissolution  of  partnership,  or  his  retirement  from 
business,  or  the  insolvency  of  his  client,  and  may  then  re- 

'  Lessee  of  Plynn  v.  Marshall,  1  Irish  Law  R.  O.  S.  59;  Hutchlns  v. 
Hutehins,  I  Hogan,  315;  ICeon  v.  Nesbit,  1  Sausse  &  S.  365)  Waller  v.  Fow- 
ler, Ibid.  369. 

'•'  U.  S.  0.  Curry,  6  How.  100.  See  Martinics  v.  Johnson,  21  N.  J.  L.;  1 
Zab.  239;  47  Am.  Dec.  156;  Boyd-i).  Stone,  5  Wis.  240;  Bach  v.  Ballard,  19 
La.  An.  487. 

'  Harris  v.  Osbourne,  2  Car.  <fc  M.  629;  Rothery  v.  Munnings,  1  Barn.  & 
Adol.  17;  Whitehead  v.  Lord,  7  Ex.  691;  21  Law  J.  Ex.  239. 

■"  NichoUs  V.  Wilson,  11  Mees.  &  W.  106;  12  L.  T.  N.  S.  266;  Tenney  v. 
Berger,  93  N.  Y.  524;  45  Am.  Rep.  763,  citing  text. 

*  Mordecai  v.  Solomon,  Sayres,  173;  Menzies  v.  Rodrignes,  1  Price,  92; 
In  re  Paithl'ull,  Law  R.  6  Eq.  325;  Robins  v.  Goldingham,  Law  R.  13  Eq. 
440. 
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tire  and  recover  his  costs  for  what  he  has  done.'  Any  con- 
duct on  the  part  of  the  client,  during  the  progress  of  the 
litigation  which  would  tend  to  degrade  or  humiliate  the 
attorney,  such  as  attempting  to  sustain  his  case  by  the  sub- 
ornation of  witnesses,  or  by  any  other  unjustifiable  means, 
would  furnish  sufficient  cause  to  justify  the  attorney  in 
abandoning  the  case.^  So,  if  the  client  employs  counsel 
with  whom  his  attorney  cannot  cordially  co-operate,  the 
latter  may  withdraw  from  the  suit,  and  recover  for  his  ser- 
vices already  rendered.^  If  an  attorney  removes  from  his 
place  of  residence  when  emploj'-ed,  giving  the  management 
of  a  case  to  another  attorney  without  the  knowledge  of  his 
client,  he  is  to  be  regarded  as  having  voluntarily  with- 
drawn from  the  case,  and  the  party  may  have  an  attorney 
of  his  own  selection  substituted.* 

§  256.  Death  of  attorney  or  client. — The  relation  is 
also  totally  dissolved  by  the  death  of  the  client,^  and  by 
the  death  or  absolute  and  permanent  incapacity  of  the 
attorney,  as  in  the  case  of  insanity  and  disbarring.^  Upon 
the  death  of  the  attorney  in  a  cause,  notice  must  be  given 
to  the  opposite  party  of  the  appointment  of  a  new  attorney 
before  the  latter  can  proceed.'' 

'  Rowson  V.  Erie,  1  Moody  dfc  M.  ."iSS;  Vansandan  v.  Brown,  9  Bing.  402: 
2  Moore  &  S.  543;  Wadsworth  v.  Marshall,  2  Cromp.  &  J.  685;  Hoby  v. 
Built,  3  Barn.  &  Add.  350;  2  Johns.  296. 

^  Tenney  v.  Berger,  93  N.  Y.  524;  45  Am.  Rep.  263. 

'  Tenney  v.  Berger,  93  N.  Y.  524;  45  Am.  Kep.  263. 

■■  Jones  V.  United  States,  15  Ct.  of  CI.  204. 

*  Gleason  v.  Dodd,  4  Met.  Mass.  333;  Putnam  v.  Van  Buren,  7  How.  Pr. 
31;  Beach  v.  Gregory,  2  Abb.  Pr.  206;  Balbi  v.  Duret,  3  Edw.  418;  Risley 
V.  Fellows,  10  111.  531;  Judson  v.  Love,  35  Cal.  463;  Whitehead  v.  Lord,  7 
Ex.  691. 

'  Wharton  on  Agency,  sees.  108,  634;  Lovegood  v.  Dymond,  1  Taunt. 
669;  Clholmondeley  v.  Clinton,  19  Ves.  272;  Johnson  v.  Marriott,  2  Cromp. 
&  M.  183;  Carver  v.  United  States,  7  Ct.  of  CI.  499;  In  re  Paschal,  10  Wall. 
483;  Wells  v.  Hatch,  43  N.  H.  246;  Hazlett  v.  Gill,  5  Robt.  611;  Wolf  v. 
Trochelman,  5  Ibid.  611;  Faust  v.  Repoor,  15  How.  570;  Hunt's  Est.  1 
Tuck.  55;  Gibbons  v.  Gibbons,  4  Har.  (Del.)  105;  Glanville,  lib.  XI,  613; 
Walcott  V.  Vouchee,  3  Bing.  423;  Davies  v.  Lowndes,  3  Com.  B.  808. 

'  Ryland  v.  Noakes,  1  Taunt.  342.  See  Ashley  v.  Brown,  1  Lown.  M.  & 
P.  451;  15  Jur.  399;  19  Law  J.  Q.  B.  477;  Lord  v.  Wardle,  3  Com.  B.  295;  15 
Law  J.  C.  P.  259. 
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In  ordinnry  cases,  an  attorney  has  a  right  to  consider  his 
employment  as  continuing  to  the  end  of  the  litigation,  un- 
less dismissed  by  his  client.'  Where  a  party  litigant  dies 
after  verdict,  the  authority  of  his  attorney  to  act  for  him  is 
thereby  determined,  and  he  can  neither  give  nor  receive 
notices.'^  The  personal  representatives  must  be  brought  in 
and  the  authority  renewed,  and  due  notice  thereof  given. 
So  the  authority  of  an  attorney  to  receive  from  the  sheriff 
money  collected  on  an  execution  in  favor  of  his  client,  is 
revoked  by  the  death  of  his  client.  The  sheriff  may  retain 
such  money  till  demanded  by  the  personal  representa- 
tives of  the  deceased,  and  an  order  of  the  court  that 
the  sheriff  pay  over  the  money  to  the  deceased  party  or 
his  attorney  should  be  enjoined  on  the  application  of  the 
sheriff.^ 

The  death  of  the  party  revokes  the  appointment  of  the 
attorney.  The  attorney  of  the  ancestor  does  not  become 
the  attorney  of  the  heirs  without  a  new  appointment,^  and 
service,  where  the  attorney  of  record  is  dead,  is  not  sufficient 
when  made  on  the  personal  representative,  nor  on  another 
member  of  the  bar  who  had  been  a  partner  of  the  de- 
ceased counsel.  The  courts  cannot  notice  law  partner- 
sliij)s,  or  other  private  arrangements,  and  counsel  can 
no;  be  known  as  such  unless  by  their  appearance  upon  the 
record.^ 


'  Tiangdon  v.  Castledore,  30  Vt.  286. 

•^  .ludson  V.  Love,  3S  Cal.  463;  Warren  v.  Eddy,  13  Abb.  Pr.  30;  Sanchez 
V.  Roach,  5  Cal.  248. 

^  Kisley  v.  Fellows,  10  111.  531.  A  solicitor  for  a  client  who  had  been 
residing  abroad  filed  a  bill,  but  he  client  was  then  dead  :  as  soon  as  the 
solicitor  was  advised  of  the  fact,  he  notified  the  defendant's  solicitor,  but 
the  latter  continued  proceedings  on  his  part.  But  the^court  stayed  them 
on  motion,  and  gave  him  costs  only  to  the  day  he  had  notice  of  the  death. 
(Balbi  V.  Duret,  3  Edw.  Ch.  418.) 

■*  Putnam  v.  Van  15uren,  7  How.  Pr.  31;  Gleason  v.  Dade,  4  Met.  333; 
Jndson  v.  Eove,  35  Cal.  463;  Risley  v.  Fellows,  10  111.  531;  Campbell  v. 
Kiniaid,  3  T.  B.  Monroe,  566;  Beach  v.  Gregory,  2  Abb.  Pr.  206. 

°  Bacon  «.  Hart,  1  Black,  38. 

Statutory  provisions.~ln  many  of  the  States  of  the  American  Union, 
the  tatute  undertakes  to  provide  what  acts  the  attorney  has  authority  to 
perform,  how  he  may  bind  his  client,  and  how  far  his  authority  extends. 
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It  is  not  apprehended  that  the  enumeration  of  these  powers  is  an  exclu- 
sion of  otlier  general  powers  not  provided  for  by  the  statute,  but  which 
he  would  have  in  the  absence  of  legislative  regulation,  and  perhaps  in 
most  cases  the  same  powers  would  exist  were  the  statute  entirely  silent. 
In  some  States,  however,  it  Is  provided  that  he  shall  have  the  enumerated 
powers  and  none  others.  Very  few  of  these  statutes  are  either  complete 
or  satisfactory,  and  probably  neither  the  attorney  nor  the  client  would  be 
injured,  were  they  totally  repealed. 

A.  &  C— 34. 
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CHAPTER  XI. 


DUTIES    OP    ATTORNEYS    TOWARDS    CLIENTS DEALINGS    WITH 

THEM. 


I.  DUTIES  TOWARDS  CLIENT. 

?  257.  How  the  attorney  is  to  fulfill  his  trust. 

J  258.  Degree  of  fairness  and  good  faith  required. 

§  259.  Legal  duties  towards  client. 

?  260.  Duty  of  disclosing  adverse  retainer. 

i  261.  Duties  in  preparing  for  trial. 

i  262.  Duty  as  to  notifying  client  as  to  rendering  accounts. 

§  263.  Duties  in  collecting  money. 

§  264.  Payment  of  money. 

^  265.  Duties  as  to  sales  of  real  property  —  employment  by  both 

parties. 

§  266.  "What  the  attorney  undertakes  to  do  in  making  a  purchase. 

§  2S7.  Duties  as  to  investigating  titles. 

II.  DBAIilNaS  WITH  CLIENT. 

J  268.  Dealings  with  client. 

§  269.  Transactions  upheld. 

§  270.  Transactions  not  upheld. 

{  271.  Conflicting  interests. 

?  272.  Mixing  funds. 

i  273.  Purchase  of  client's  property. 

J  274.  Instances.     . 

J  275.  Exceptions  to  the  rule. 

J  276.  Extortionate  agreements. 

§  276a.  Purchases  from  client  sustained. 

§  277.  Purchase  of  subject-matter  of  controversy. 

^    §  278.  Purchase  of  claims. 

§  279.  Information  received  from  client. 

§  280.  Investment  of  moneys. 

j  281.  Gifts  from  client. 

§  282.  Rendering  accounts. 

§  282™.  Duty  of  prosecuting  attorney. 

P,  257.    How  the  attorney  is  to  fulfill  his  trust. — It  is 

proposed  to  consider  next  the  duties  of  tlie  attorney  towards 
his  client,  and  those  legal  rules  which  govern  the  attorney 
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in  his  dealings  with  his  client  and  in  and  about  his  client's 
business;  in  other  words,  how  he  shall  fulfill  the  trust  which 
is  confided  to  him  by  the  Act  of  Retainer,  and  how  exercise 
the  power  and  authority  with  which  he  is  clothed.  Obvi- 
ously, in  other  chapters,  and  under  other  heads,  this  matter 
has  necessarily  been  more  or  less  discussed;  but  in  this 
chapter  we  shall  confine  our  attention  after  a  statement  of 
general  rules  to  such  topics,  for  instance,  as  the  degree  of 
fairness  and  good  faith  required  from  the  attorney  in  his 
dealings  with  his  client;  the  rule  in  cases  of  conflicting  in- 
terests; the  effect  of  mixing  the  client's  funds  with  his  own ; 
the  suspicion  with  which  the  law  views  all  purchases  from 
the  client  by  the  attorney  and  all  gifts  from  the  one  to  the 
other,  as  well  as  all  agreements  in  the  slightest  degree  ex- 
tortionate; the  attorney's  duty  as  to  preparing  for  trial;  his 
duties  in  making  sales  of  real  property,  and  in  investigating 
titles,  etc. 

Having  ascertained  what  the  law  presumes  that  the  at- 
torney has  undertaken  to  do,  and  what  his  duties  are,  it  will 
be  easier  to  inquire  (as  will  be  done  in  the  succeeding  chap- 
ter) what  his  liabilities  are  for  a  non-performance  or  a  neg- 
ligent or  unskillful  performance  of  those  duties.' 

g  258.    Degree  of  fairness  and  good  faith  required. — 

The  highest  degree  of  fairness  and  of  good  faith  is  required 


'  Duties  of  attorneys — Statutory  regulations. — The  duties  of  attorneys  are 
occasionally  prescribed  by  statute.  Thus,  in  Alabama,  it  is  made  the 
duty  of  attorneys  to  support  the  constitution  and  laws  of  the  State  and 
the  United  States.  To  maintain  the  respect  due  to  courts  of  justice  and 
judicial  officers.  To  employ,  for  the  purpose  of  maintaining  the  claims 
confided  to  them,  such  means  only  as  are  consistent  with  truth;  and 
never  to  seek  to  mislead  the  judges  by  any  artifice  or  false  statement  of 
the  law.  To  maintain  Inviolate  the  confidence,  and,  at  every  peril  to 
themselves,  to  preserve  the  secrets  of  their  clients.  To  abstain  from  all 
offensive  personalities,  and  to  advance  no  fact  prejudicial  to  the  honor  or 
reputation  of  a  party  or  a  witness,  unless  required  by  the  justice  of  the 
cause  with  which  they  are  charged.  To  encourage  neither  the  com- 
mencement nor  continuance  of  an  action  or  proceeding  from  any  motive 
of  passion  or  interest.  Never  to  reject,  for  any  consideration  personal 
to  themselves,  the  cause  of  the  defenseless  or  oppressed.  (Code  of  Ala- 
bama (1886),  sec.  864.) 
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from  an  attorney,  and  the  courts  will  closely  and  jealously 
scrutinize  the  dealings  between  attorneys  and  their  clients, 
and  will  relieve  the  latter  from  any  undue  consequences  re- 
sulting from  them,  whenever  the  good  faith  of  the  contract 
does  not  clearly  appear.^ 

An  attorney,  therefore,  when  acting  for  his  client,  is 
bound  to  the  most  scrupulous  good  faith.  Thus,  where  the 
attorney  purchases  the  subject  of  a  suit,  the  client  may  set 
the  purchase  aside  at  will,  unless  the  attorney  show,  by 
clear  and  conclusive  proof,  that  no  advantage  was  taken, 
that  everything  was  explained  to  the  client,  and  that  the 
price  was  fair  and  reasonable.  Especially  where  an  attor- 
ney has  once  acted  as  such  in  the  prosecution  of  a  suit,  and 
had  opportunities  of  knowing  the  facts  of  his  client's  case,  is 
he  prohibited  from  going  over  and  rendering  assistance  to 
the  adverse  side,  and  then  enforcing  in  a  court  of  equity  a 
contract  based  on  such  assistance."'  An  attorne)'  employed 
or  consulted  as  such,  to  draw  a  deed  or  an  application  for 
an  original  title  to  land,  is  precluded  from  buying  in  for  his 
own  use  any  outstanding  title.  In  such  case,  the  relation 
is  confidential,  and  whether  he  acts  upon  information  de- 
rived from  the  client,  or  from  any  other  source,  he  is 
affected  with  a  trust.  The  rule  is  on  the  ground  of  public 
policy,  not  of  fraud,  and  prevails,  although  the  attorney 
be  innocent  of  any  intention  to  deceive,  and  acts  in 
good  faith.  When  the  attorney  buys  a  title,  outstanding 
or  adverse,  to  land  as  to  which  he  has  been  consulted  or 
employed,  he  buys  for  his  client,  if  the  client  so  elects.  The 
cestui  que  trust  must,  however,  if  he  asks  equity  to  assist 
him,  do  equity  by  reimbursing  the  outlay  and  costs  of  the 
trustee,  unless,  perhaps,  in  a  case  of  manifest  fraud  intended 
and  attempted  to  be  perpetrated.' 

'  Gray  v.  Emmons,  7  Mich.  533;  Jennings  v.  McConnell,  17  111.  148; 
Starr  v.  Vanderheyden,  9  Johns.  253;  6  Am.  Dec,  275;  Bibb  v.  Smith,  1 
Dana,  582;  Mills  v.  Mills,  26  Conn.  213:  Monro  v.  Bufflngton,  26  Miss.  184; 
Kioe  V.  Commonwealth,  18  B.  Mon.  47^;  Brown  v.  Brown,  4  Ind.  627;  58 
Am.  Dec.  641;  Zug  v.  Laughlin,  23  Ind.  170;  Juday  v.  Trustees,  Ibid.  272. 
Bougher?;.  Schohay,  Ibid.  583;  Kane  v.  Haywood,  66  N.  C.  1. 

^  Valentine  v.  Stewart,  15  Cal.  387. 

'  Smith  V.  Brotherline,  62  Pa.  461;   Galbraith  v.  Elder,  8  Watts,  94; 
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When  the  relation  of  attorney  and  client  continues,  the 
court  will  carefully  guard  the  client's  rights  against  every 
attempt  by  the  attorney  to  secure  any  advantage  to  himself 
at  the  expense  of  the  client.  Nor  is  it  necessary  in  such  a 
case  for  the  client  to  show  actual,  or,  as  it  is  sometimes 
called,  active,  fraud,  in  order  to  obtain  relief;  but  the  law 
will  presume  in  his  favor  so  soon  as  the  confidential  rela- 
tion is  known  to  have  existed  at  the  time  of  the  transaction 
complained  of.  An  attorney,  it  will  be  seen,  who  purchases 
the  subject-matter  of  the  litigation  from  his  client's  adver- 
sary in  the  suit,  will  be  deemed  to  have  purchased  in  trust 
for  his  client,  at  his  election.  And  the  disability  of 
an  attorney  to  purchase  a  demand  against  his  client,  as  to 
which  he  has  been  retained  and  consulted,  and  to  hold  it 
for  his  own  benefit,  will  continue  after  the  confidential  rela- 
tion has  ceased.  In  such  case  the  attorney  is  entitled  to 
hold  and  enforce  the  demand  only  for  the  sum  advanced 
en  its  purchase.  These  consequences  result  from  an  appli- 
cation of  principles  of  preventive  injury,  which  often  attach 
to  innocent  transactions  with  the  same  legal  effect  as  if  the 
transactions  were,  in  fact,  unjust  and  fraudulent.^ 

§  259.  The  legal  duties  of  attorneys  toward  their  cli- 
ents are  care,  skill,  diligence,  and  integrity.  If  the  attor- 
ney has  used  these,  he  is  not  responsible  for  errors  or  mis- 
takes incident  to  the  exercise  of  his  vocation.  He  must  use 
as  much  diligence  in  and  about  his  client's  business  as  a 
prudent  man  would  with  his  own.  He  must  not  be  guilty 
of  fraud  or  deception  to  the  injury  of  his  client,  nor  put  his 
client  to  unnecessary  expense;  he  must  expedite  suits  when 
to  the  client's  advantage  to  do  so,  and  prevent  unnecessary 
delay,  with  the  same  object  in  view.^ 

Cleavinger  v.  Reimar,  3  Watts  and  S.  486;  Henry  v.  Kaiman,  25  Pa.  St. 
354;  64  Am.  Dec.  703. 

'  Brotherson  v.  Consalus,  26  How.  Pr.  213. 

'  Pitt  V.  Yalden,  4  Burr.  2060. 

/Summary  jurisdiction. — To  compel  the  exercise  of  these  duties,  and  to 
punish  the  failure  to  perform  them,  we  have  already  seen  that  courts 
have  always  exercised  a  summary  jurisdiction  over  attorneys  as  officers 
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An  attorney  is  bound  to  avoid  gross  misconduct  and 
blunders,  and  also  to  conduct  himself  with  integrity  and 
professional  decorum.  He  is  justified  in  refusing  to  follow 
his  client's  instructions  to  do  what  is  merely  designed  for 
delay.  He  should  not  attempt  to  influence  the  opposite 
party  in  the  absence  of  his  own  professional  adviser.  This 
proposition  it  would  scarcely  be  necessary  to  state  if  cases 
had  not  occurred.  Admissions  obtained  in  this  way  will 
be  rejected  or  rendered  nugatory  by  the  court.  The  same 
rule  holds  good  as  to  any  of  the  opposite  witnesses,  and  to 
the  suppression  of  evidence  by  fraudulent  means.' 

§  260.  Duty  of  disclosing  adverse  retainer. — An  attor- 
ney should  disclose  to  his  client  every  adverse  retainer,  and 
even  every  prior  retainer,  which  may  affect  the  discretion 

of  the  court.  In  cases  of  gross  negligence,  ignorance,  or  misbehavior  in 
the  conduct  of  the  client's  cause,  resulting  in  the  client's  loss,  in  cases  of 
non-compliance  with  well-known  rules  and  the  practice  of  the  court, 
in  cases  where  unnecessary  expense  has  been  made  the  client  by  frivo- 
lous applications  not  for  the  benefit  of  the  client,  the  courts  have  ordered 
the  attorney  to  pay  the  costs  occasioned  by  the  misconduct.  These  or- 
ders will  be  enforced  by  attachment.  In  cases  of  malpractice,  the  pun- 
ishment may  be  fines  and  imprisonment,  or  the  name  of  the  offending 
attorney  may,  at  discretion,  be  strucli  from  the  rolls.    (See  ante.  Chapter 

IV.) 

'  Johnston  v.  Alston,  1  Gamp.  176;  Jones  v.  Earl  of  Bath,  4  Mod.  367; 
Vincent  v.  Groom,  1  Chit.  182;  In  re  Oliver,  4  Nev.  &  M.  471;  1  Har.  <fe  w! 
79;  Bishop  v.  Willis,  5  Beav.  S3;  Ottley  v.  Gilby,  8  Beav.  602;  Ezart  v.  Lis- 
ter, 5  Beav.  585;  12  Law  J.  Ch.  N.  S.  10. 

A  practice  in  vogue  in  some  localities,  but  it  is  to  be  hoped  by  no  means 
an  extended  one,  is  that  of  counsel  in  a  cause  discussing  privately,  with 
the  judge  who  has  tried  it  or  is  to  try  it,  the  questions  involved.  All  ar- 
gument in  a  case  should  be  in  court,  or  wherever  the  matter  ia  heard  ; 
and  ex  parte  argument  outside  is  as  unfair  to  the  opposite  party  as  it  is 
contemptible.  The  attorney  who  attempts  this  should  be  considered  as 
in  contempt,  and  the  judge  who  allows  it  is  a  promising  subject  for  a 
legislative  impeachment.  I  am  happy  in  this  view  to  be  fortified  by  the 
authority  of  Lord  Chancellor  Cottenham  of  England,  who  had  occasion 
to  comment  on  this  practice  as  follows :  "Every  private  communication 
to  a  judge  for  the  purpose  of  influencing  his  decision  upon  a  matter  pub- 
licly before  him,  always  is  and  and  always  ought  to  be  reprobated  ;  it  is 
a  course  calculated,  if  tolerated,  to  divert  the  course  of  justice,  and  is  con- 
sidered, and  ought  more  frequently  than  it  is  to  be  treated  as  what  it 
really  ia,  a  high  contempt  of  court.  It  is  too  often  excused  on  account  of 
the  station  in  life  of  the  parties,"  etc.  (In  re  Dyce  Sombre,  1  Macn.  <fe  G. 
122.    And  see  Ex  parte  Cole,  1  McCrary ,  405.) 
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of  the  latter.  No  man  can  be  supposed  to  be  indifferent  to 
the  knowledge  of  facts  which  work  directly  on  his  interests, 
or  bear  on  the  freedom  of  his  choice  of  counsel.  When  a 
client  employs  an  attorney,  he  has  a  right  to  presume,  if 
the  latter  be  silent  on  the  point,  that  he  has  no  engage- 
ments which  interfere,  in  any  degree,  with  his  exclusive 
devotion  to  the  cause  confided  to  him ;  that  he  has  no  in- 
terest which  may  betray  his  judgment  or  endanger  his 
fidelity.  If  a  prior  retainer  is  made  known  to  the  party, 
the  latter  may  not  entrust  the  attorney  with  his  business. 
Still,  such  concealment  may  not  be  in  itself,  and  unaccom- 
panied with  other  circumstances,  conclusive  evidence  of 
actual  fraud,  although  a  clear  misapprehension  of  profes- 
sional duty.^ 

§  261.  Duties  in  preparing  for  trial. — The  attorney 
should,  either  before  the  commencement  of  the  suit,  or  im- 
mediately afterwards,  obtain  all  practical  information  as  to 
the  law  and  evidence  of  the  case  by  a  careful  perusal  and 
examination  of  the  papers  and  documents  in  the  cause," 
and  by  personal  communication  with  the  client,"  and  ex- 
amination of  the  witnesses  and  proofs.^  He  should,  in  due 
time,  make  the  necessary  preparations  for  the  trial  or  hear- 
ing, by  procuring  the  production  of  the  requisite  docu- 
ments and  the  necessary  witnesses.^     So,  the  trial  of  a  case 

'  Williams  v.  Reed,  3  Mason,  404,  per  Story,  J.  The  contract  whicli  the 
law  implies  from  an  attorney's  employment  is,  that  he  shall  render  faith- 
ful and  honest  service  to  his  client  in  the  conduct  of  the  business  in 
which  he  is  employed;  that  he  shall  not  use  the  Icnowledge  gained 
therein,  or  the  position  which  he  occupies  by  virtue  of  his  relation,  to 
the  prejudice  of  his  client,  and  that  he  will  serve  his  client  in  good  faith 
and  to  the  best  of  his  knowledge  and  ability.  He  has  no  right  to  use  his 
position  as  an  attorney  to  bargain  for  a  personal  advantage  with  his  ad- 
versaries in  the  action,  or  to  do  any  act  which  would  tend  to  prejudice 
the  rights  of  his  clients  in  the  event  of  a  successful  termination  of  the 
action,  and  if  he  does  so,  it  is  a  violation  of  his  professional  duty  and 
the  obligations  which  he  owes  to  his  client.  (Ruger,  C.  J.,  in  Chatfleld 
V.  Simonson,  92  N.  Y.  209,  215.) 

■^  Thwaites  v.  Mackerson,  3  Car.  &  P.  341;  M.  &  M.  199. 

■■'  Hopkinson  v.  Smith,  7  Moore,  237;  1  Bing.  13. 

*  Harvey  v.  Mount,  8  Beav.  439. 

5  De  Roufigny  v.  Peale,  3  Taunt.  434;  Reece  v.  Rigby,  4  Barn.  &  Aid.  202. 
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is  not  concluded  until  a  verdict  has  been  rendered  or  the 
jury  discharged,  and  it  is  the  duty  of  counsel  to  remain  in 
or  be  represented  at  the  court  during  its  sessions  until  the 
trial  is  ended.'  The  practice  of  sending  for  parties  or 
counsel  who  have  absented  themselves  before  the  end  of 
the  trial  is  a  mere  master  of  courtesy,  and  not  of  right.^ 

g  262.  Duties  as  to  notifying  client  and  rendering 
accounts. — The  attorney  should  notify  the  client  of  any 
circumstances  requiring  action  on  his  part.  Whatever  is 
important  for  the  client  to  know,  it  is  the  duty  of  the  attor- 
ney to  communicate  if  he  can.  A  failure  to  do  so  reduces 
his  claim  to  compensation,  and  may  be  a  ground  for  an  ac- 
tion against  him  by  his  client.' 

The  liability  to  render  correct  accounts  is  one  generally 
arising  from  the  character  of  an  agent,  but  in  the  case  of 
attorneys  it  is  even  more  imperative.  This  liability  may  be 
at  any  time  enforced  against  an  attorney,  and  a  court  of 
equity  may  open  accounts,  though  many  years  have  elapsed, 
and  the  vouchers  have  been  given  up.* 

§  263.    Collecting  money — Statute  of  Limitations. — It 

is  the  duty  of  an  attorney  who  collects  money  to  immedi- 
ately give  his  client  notice  thereof,  and  await  instructions. 
Unless  such  circumstances  exist  as  amount  to  a  waiver  of 
demand,  no  action  will  lie  against  an  attorney  for  money 

'  Fludson  V.  Minneapolis,  etc.  R.  R.  Co.  44  Minn.  52. 

'■■  Cooper  V.  Morris,  48  N.  J.  L.  607;  Alexander  v.  Gardiner,  14  R.  1. 15; 
Cornish  i'.  Graflf,  36  Hun.  160;  Wiggins  v.  Downer,  67  How.  Pr.  65.  And 
see,  Graliani  v.  Smith,  90  Ga.  676;  Jones  v.  State,  80  Ga.  640, 

'  Hoopes  V.  Burnett,  26  Miss.  428;  Jett  v.  Heippstead,  25  Ark.  462;  Fox 
V.  Cooper,  2  Q.  B.  237. 

^  In  re  Lee,  Law  Rep.  4  Ch.  43;  Lewis  v.  Morgan,  3  Anstr.  769;  4  Dowl. 
2M;  5  Price,  42;  3  Younge  &  J.  230.  See  Brown  v.  Prlng,  1  Ves.  Sr.  407; 
Newman  v.  Payne,  2  Ves.  Jr.  199;  Rosse  v.  Sterling,  4  Dowl.  442;  Drapers 
Co.  V.  Davis,  2  Atk.  296;  Abbey  v.  Petch,  1  Younge  &  C.  Ch.  258. 

An  attorney  intrusted  with  the  collection  of  debts  and  receiving  notes 
on  third  persons  for  collection,  as  collateral  security  for  such  debts, 
thereby  becomes  a  trustee  for  both  debtor  and  creditor,  and  a  court  of 
e:iaity  may  compel  him  to  account.  (Scott's  Admrs.  v.  Wicklitfe,  1  B. 
Mou.  353.    And  see  Singer  v.  Steele,  24  111.  App.  58.) 
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collected  until  a  demand  is  made,  or  without  the  existence 
of  such  facts  as  amount  to  a  waiver  of  the  demand;'  but 
in  the  absence  of  proof  the  law  will  presume  notice  and 
demand  made  in  reasonable  time  after  the  money  is  col- 
lected, and  at  that  time  the  action  will  be  deemed  to  have 
accrued.  When  the  attorney  by  false  representations  con- 
ceals from  his  client  the  fact  that  he  has  collected  the  client's 
money,  the  cause  of  action  does  not  accrue  until  the  discov- 
ery of  the  fact.  When,  the  wrong  of  the  defendant  causes 
the  delay,  and  not  the  laches  of  the  plaintiff,  he  cannot  take 
advantage  of  his  own  wrong  and  plead  the  Statute  of  Limi- 
tations.'^ 

In  McDowell  v.  Potter,  (8  Barr.  189),  it  was  held  that  the 
Statute  of  Limitations  against  a  claim  on  an  attorney  for 
money  collected  began  to  run  from  the  time  the  client  had 
knowledge  or  the  means  of  knowledge  that  the  money  had 
been  collected,  and  that  the  burden  of  proving  such  knowl- 
edge was  on  the  attorney,  who  stands  in  a  fiduciary  char- 
acter, and  before  he  can  be  permitted  to  avail  himself  of 
this  defense  he  must  prove  that  he  has  performed  his  duty;, 
and  that  duty  is  to  give  his  client  notice  of  the  fact  that  he 
has  collected  the  money .^  The  attorney,  therefore,  cannot 
be  protected  by  the  statute  until  demand. 

But  in  another  case,*  a  suit  against  an  attorney  for  neglect 
of  duty,  six  months'  failure  to  commence  a  suit  against  a 
debtor  in  failing  circumstances  seems  to  have  been  held  an 
unreasonable  time;  and  where  the  duty  is  immediate,  as  in 
the  collection  of  money,  the  right  of  action  accrues,  and  the 
statute  begins  to  run  from  the  time  of  the  attorney's  receipt, 
of  the  money,  even  though  he  gives  no  notice  of  its  collec- 
tion, the  law  deeming  it  gross  negligence  on  the  part  of  a 
creditor  to  neglect  to  make  inquiry  for  six  years,  unless  the 
attorney  has  been  guilty  of  concealment  or  of  some  act  to 

'  Voss  V.  Bachop,  5  Kans.  67;  Taylor  v.  Bates,  5  Cowen,  376;  6  Cowen,  596; 
16  Am.  Dec.  443;  LUlie  v.  Hoyt,  5  Hill,  399;  40  Am.  Dec.  360;  4  Greenl.  532; 
2  Pike,  402;  4  Ala.  494;  3  Barb.  584. 

^  Voss  V.  Bachop,  supra;  Cutting  v.  Way,  20  N.  H.  120. 

"  Voss  V.  Bachop,  5  Kan.  67.    See  Stafford  v.  Richardson,  15  Wend.  305. 

*  Livingston  v.  Cox,  66  Pa.  360. 
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Tput  his  client  oflE  his  guard.  Such  is  the  modern  doctrine 
.qualifying  some  previous  cases.' 

There  is  no  difference  between  the  nature  and  extent  of 
liability  of  an  attorney  and  that  of  any  other  agent,  in  re- 
spect to  moneys  collected  by  him  for  his  principal  and 
claimed  by  a  third  person.  So,  where  an  attorney,  after 
notice  from  plaintiff  that  she  claimed  moneys  collected  by 
him  in  an  action,  paid  it  over  to  his  client,  it  was  held  that 
plaintiff  was  entitled  to  recover  of  the  attorney  the  amount 
so  paid  ovei;  The  attorney  might  protect  himself  by  de- 
manding security  of  the  claimant  or  client,  and  pay  to  either 
upon  receiving  indemnity.^ 

Where  an  attorney  procures  money  to  be  advanced  by  a 
third  person  in  the  prosecution  of  an  action,  without  at- 
tempting to  pledge  the  credit  of  his  client  therefor,  the  at- 
torney alone  is  responsible  to  the  third  party .^  In  a  suit 
against  an  attorney  for  funds  collected  on  a  note,  the  prop- 
-erty  of  an  estate  payable  to  the  administrator  or  bearer, 
the  attorney  cannot  plead  that  such  note  had  been  assigned 
to  him  by  the  administrator  in  payment  of  a  debt  owed  by 
the  administrat'er  to  the  attorney.* 

§  264.  Payment  of  money.— The  attorney  must  faith- 
fully pay  over  to  his  client  money  received  on  his  behalf. 
One  usual  mode  of  enforcing  this  duty  is  by  summary 
.  application  to  the  court.  He  may  also  be  proceeded  against 
,by  action  for  money  had  and  received;  but  according  to 
isome  cases  not  until  after  demand  or  direction  to  remit,^ 
■  even  although  he  may  have  declared  he  intended  to  retain 

'  Rhines  v.  Evans,  66  Pa.  195;  5  Am.  Rep.  364.  See  McDowell  v.  Potter, 
8  Barr.  189;  49  Am.  D'eo.  503;  Campbell's  Admr.  v.  Boggs,  12  Wright,  524; 
Downey  v.  Garard,  12  Harris,  52;  Douglas  v.  Corry,  46  Ohio  St.  349;  15 
Am.  St.  Rep.  604.    See  sec.  308,  post. 

^  Sims  V.  Brown,  6  Thomp.  &  C.  5;  Langley  v.  Warner,  1  Sand.  209;  In 
re  Bleakley,  5  Paige,  311;  Marvin  v.  Elwood,  H  Paige,  365. 

3  Bell  V.  Mason,  10  Vt.  509. 

*  Bledsoe  v.  White,  42  Tex.  130.  * 

5  Taylor  v.  Bates,  5  Cowen,  376;  Lillie  v.  Hoyt,  5  Hill,  395;  40  Am.  Dec. 
360. 
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the  money,  unless  such  declaration  be  made  to  the  agent  of 
the  plaintiff  or  come  to  his  knowledge/ 

§  265.  Sales  of  real  estate — Employment  by  both  par- 
ties.— It  occasionally  happens  that  an  attorney  who  has 
effected  an  arrangement  for  a  sale  of  property,  and  is  known 
to  both  parties,  becomes  employed  by  both  in  the  transac- 
tion; employed  by  both  and  with  the  knowledge  of  both, 
prima  facie,  no  great  degree  of  turpitude  attaches  to  his 
thus  acting.  But  the  practice  is  objectionable,  and  may 
lead  to  serious  complications  and  embarrassments.  Sugden, 
in  his  Vendors  and  Purchasers,  thus  criticises  such  action  :^ 
"  This  practice  has  been  discountenanced  by  the  courts,' 
and  is  often  productive  of  the  most  serious  consequences ; 
for  it  not  rarely  happens  that  there  are  incumbrances  on 
an  estate  which  can  be  sustained  in  equity  only,  and  which 
will  not  bind  a  purchaser  who  obtains  the  legal  estate, 
unless  he  had  notice  of  them  previously  to  completing  his 
purchase.  Now,  notice  to  an  agent,  although  one  con- 
cerned for  both  parties,  is  treated  in  equity  as  notice  to  the 
purchaser  himself,*  and  therefore,  if  the  attorney  know  of 
any  equitable  incumbrance,  the  purchaser  will  be  bound 
by  it,  although  he  himself  was  not  aware  of  its  existence. 
And  by  these  means  a  purchaser  may  even  deprive  himself 
of  the  benefit  to  be  derived  from  the  estate  lying  in  a  regis- 
ter county ;  the  register  may  be  searched  and  no  incum- 
brance appear ;  yet  if  the  attorney  have  notice  of  any 
unregistered  incumbrance,  equity  will  assist  the  incum- 
brancer in  establishing  his  demand  against  the  purchaser. 
Another  powerful  reason  why  a  purchaser  should  not 
employ  the  vendor's  attorney  is,  that  if  the  vendor  be 
guilty  of  a  fraud  in  the  sale  of  the  estate  to  which  the 
attorney  is  privy,  the  purchaser,  although  it  be  proved 
that  he  was  innocent,  will  be  responsible  for  the  misconduct 

1  Rathbuli  w.  Ingalls,  7  Wend.  320. 
"^  Vendor  and  Purchaser,  p.  7,  ed.  11. 
•s  6  Ves.  631w. 
■*  Franklin  v.  Cothouse,  3  Swanst.  301. 
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of  his  agent.'  In  one  case,'''  a  purchaser  lost  an  estate  for 
wliich  he  gave  nearly  £8,000,  merely  by  employii)g  the 
vendor's  attorney,  who  was  privy  to  a  fraudulent  disposi- 
tion of  the  purchase-money." 

So  the  attorney  may  be  liable  to  the  purchaser  for  negli- 
gence or  deceit,  if  the  purchase  is  completed ; '  and  in  the 
next  place,  he  maj'  be  liable  to  the  vendor  if  the  purchase 
fall  through  by  reason  of  his  disclosing  to  the  proposed 
vendee  defects  which  he  has  discovered  as  attorney  for  the 
vendor.*  In  a  case  where  a  solicitor  acted  for  both  parties 
in  the  matter  of  a  voluntary  settlement,  which  was  set  aside 
for  undue  iufluence,  in  a  suit  in  which  the  solicitor  was  made 
defendant,  the  court,  though  exonerating  him  from  culpa- 
bility in  the  matter,  made  hinl  bear  his  own  costs,  because 
he  had  not  acted  with  proper  prudence.^  There  is  the  fur- 
ther objection  arising  from  the  privilege  of  professional 
communications,  either  in  the  application  of  the  rule,  or 
where  they  are  not  privileged." 

§  266.  What  the  attorney  undertakes  in  making  pur- 
chases.— An  attorney  in  a  purchase  or  a  mortgage  transac- 
tion undertakes  to  investigate  only  the  legal  requisites  of  a 
title,  and  not  its  value.'  He  is  to  see  that  the  security  is 
sufficient  in  point  of  law.*  But  where  the  attorney  is 
employed  to  invest  the  money  and  find  the  proper  security 
in  point  of  value,  a  different  rule  prevails.'  Where  a  trans- 
action in  which  an  attorney  is  engaged  creates  a  case  of  com- 


'  Bowles  V.  Stewart,  1  Schoales  &  L.  227. 

^  Doe  V.  Martin,  4  T.  R.  39;  Hicks  v.  Morant,  3  Younge  &  J.  286;  2  Dow 
&  C.  414.    See  Taylor  v.  Blaeklow,  3  Sing.  N.  C.  235. 

=  1  Ves.  96;  6  Ibid.  193;  Burroughs  v.  Lock,  10  Ves.  470;  Bowles  v.  Stew- 
art, 1  Schoales  &  L.  227. 

*  Taylor  v.  Blaeklow,  3  Bing.  N.  C.  235. 

*  Harvey  v.  Mount,  8  Beav.  439. 

«  Perry  v.  Smith,  9  Mees.  &  W.  681;  Shore  v.  Bedford,  12  Law  J.  Com» 
P.  138. 
'  Green  v.  Dixon,  1  Jur.  137. 

'  Howell  V.  Young,  5  Barn.  &  C.  259;  Hayne  v.  Rhodes,  8  Q.  B.  342. 
»  Dartnell  v.  Howard,  4  Barn.  &  C.  345. 
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bined  agency  and  trust,  lie  may  be  liable  for  loss  like  an 
ordinary  trustee.' 

A  statute  providing  that  no  trust  shall  result  in  favor  of 
the  party  furnishing  the  consideration  for  a  purchase  in  the 
name  of  another,  does  not  apply  to  a  conveyance  obtained 
by  fraud.  And  so,  where  an  attorney  is  employed  to  pur- 
chase tax-titles  and  other  outstanding  claims  against  his 
client's  lands,  to  strengthen  the  title,  which  is  defective  of 
record,  the  client  furnishing  the  means,  and  such  purchases 
are  made  at  the  suggestion  of  the  attorney  in  his  own  name, 
a  conveyance  to  a  third  person,  by  the  attorney,  in  viola- 
tion of  the  professional  confidence  reposed  in  him,  will  not 
be  protected  by  such  a  statute.  A  consent  that  the  con- 
veyances should  be  taken  in  the  attorney's  name  having 
been  obtained  by  him,  by  means  of  the  confidence  reposed 
in  him  as  an  attorney,  for  the  fraudulent  purpose  of  appro- 
priation, is  void.^ 

§  267.    Duties  of  attorneys  in  investigating  titles. — 

The  first  duty  of  the  purchaser's  attorney  on  receiving  the 
abstract  of  title  is  to  read  carefully  through  it,  in  order  to 
see  whether,  on  the  face  of  it,  a  proper  title  appears  to  be 
disclosed,  and  if  the  abstract  is  properly  framed,  which  a 
competent  person  can  soon  ascertain.  It  is  then  his  duty 
to  carefully  examine  every  deed  or  instrument  constituting 

'  Craig  V.  Watson,  8  Beav.  427. 

It  is  the  duty  of  an  attorney  engaged  in  the  settlement  of  an  intricate 
transaction  which  his  client  is  called  on  to  release  or  confirm,  to  inform 
himself  of  the  history  of  the  transaction  and  the  nature  of  the  accounts. 
(De  Montmorency  v.  Devereux,  8  Clark  &  F.  228.) 

Where  an  attorney  of  an  injured  and  aged  trustee  advised  him  to  com- 
mit a  breach  of  trust  and  transfer  the  trust  fund  to  himself,  he  was  or- 
dered to  show  cause  why  he  should  not  be  stricken  off  the  rolls.  (Good- 
win V.  Gosnell,  2  Coll.  467.) 

It  seems  almost  unnecessary  to  suggest  that  the  attorney  for  either 
party  in  a  purchase  or  negotiation  should  cautiously  abstain  from  seek- 
ing to  influence  the  client  of  the  other  behind  his  counsel's  back.  As, 
however,  such  a  case  once  occurred,  it  may  be  proper  to  state  that  such 
a  course  will  possibly  lead  to  the  contract's  being  rescinded  by  the  court. 
(Bent  V,  Armistead,  2  Keen,  221.) 

'  Linsley  v.  Sinclair,  24  Mich.  380. 
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or  affecting  the  title.  The  abstract  should  be  compared 
with  the  original  deeds  if  accessible ;  and  the  purchaser's 
solicitor  should,  it  has  been  held  in  England,  search  for  any 
incumbrances  upon  the  property,  such  as  judgments,  etc., 
as  he  has  been  held  liable  to  his  client  for  any  omission  on 
this  point.'  And  it  has  been  held  that  if  the  purchase  falls 
through  for  defects  of  title,  his  client  will  be  entitled  to  re- 
cover from  the  vendor  the  costs  of  the  searches.^ 

§  268.  Dealings  between  attorney  and  client. — Deal- 
ings between  attorney  and  client  are  carefully  and  jealously 
regarded,  particularly  by  courts  of  equity,  to  protect  the 
client  even  from  his  own  acts,  if  done  under  the  influence 
or  supposed  ascendency  which  the  attorney  may  have  over 
him.''  A  court  has  refused  to  hear  it  argued  that  an  attor- 
ney could  take  a  mortgage  from  his  client  to  secure  costs 
to  be  incurred.^  Transactions  ordinarily  not  open  to  the 
slightest  objection  have  been  declared  invalid  as  against  a 
client.  Whatever  hardship  may  arise  in  particular  cases, 
the  law  to  prevent  public  mischief,  and  to  protect  the  cli- 
ent, declares  that  attorneys  shall  take  no  benefit  under 
such  circumstances.  Not  until  the  relation  has  completely 
ceased  is  the  influence  supposed  to  have  completely  ceased. 
Not  until  then  is  the  attorney  safe  in  dealings  outside  of  his 

'  See  Brooks  v.  Day,  2  Dick.  572;  Poreshall  v.  Coles,  Peake  Ad.  Cas.  286; 
Green  v.  Jackson,  Ibid.;  Hart  v.  Franie,  6  Clark  &  F.  209,  and  sec.  311, 
post. 

'^  Hodges  V.  Litchfield,  1  Bing.  N.  C.  499. 

'  Newman  v.  Payne,  2  Ves.  201;  1  Ball  &  B.  17;  Haverty  v.  Haverty,  35 
Kan.  488;  United  States  v.  Throckmorton,  98  U.  S.  61;  Taylor  v.  Barker, 
30  S.  C.  238.  The  burden  of  proof  is  upon  the  attorney  to  show  the  fairness 
of  the  transaction.  (Morrison  r.  Smith,  130  111.  304;  Thomas  v.  Turner  (Va.) 
12  S.  E.  Rep.  149;  87  Va.  1;  Dunn  v.  Dunn,  42  N.  J.  Eq.  431;  Cooper  tJ.  Lee, 
75  Tex.  114;  Bingham  v.  Salene,  15  Oreg.  208;  3  Am.  St.  Rep.  152;  Tancre 
V.  Reynolds,  35  Minn.  476;  Burnham  v.  Heselton,  82  Me.  495;  Place  v.  Pay- 
ward,  117  N.  Y.  487;  Hopkinson  v.  .Tones,  28  111.  App.  409>)  But  where  the 
previously  existing  relation  of  attorney  and  client  "has  come  to  an  end, 
so  that  the  parties  are  dealing  each  for  himself,  this  strict  rule  does  not 
apply,  and  to  avoid  the  contract,  if  otherwise  unobjectionable,  the  client 
nmst  show  that  it  was  procured  by  actual  fraud.  (Tancre  v.  Reynolds, 
35  Minn.  476.) 

■*  Jones  V.  Tripp,  1  Jacob,  322;  Pitcher  v.  Rigby,  9  Price,  83. 
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professional  duty.  Not  until  then  can  the  client  even  ex- 
hibit his  generosity  with  safety  to  his  counsel  ^  in  the  way 
of  gifts  or  extra  emoluments.  This  jealous  care  and  scru- 
tiny over  such  transactions  extends  to  all  gifts,  convey- 
ances, and  contracts  by  the  client,  and  all  securities  given 
by  him  pending  the  relation.^ 

When  the  relation  of  attorney  and  client  exists,  and  a 

'  Wells  V.  Middleton,  Cox,  112;  4  Brown  Pari.  C.  26,  245;  Wright  v. 
Proud,  13  Ves.  138;  Wood  v.  Downs,  18  Ves.  127;  Oldham  v.  Hand,  2  Ves. 
259;  Bellew  v.  Russell,  1  Ball  &  B.  104;  1  Madd.  314. 

^  Gray  v.  Emmons,  7  Mich.  533.  An  attorney  must  show  that  the  client 
acted  freely  and  understandingly.  If  it  be  claimed  that  an  instrument 
executed  by  the  client,  during  the  professional  relation,  was  intended  to 
provide  a  remuneration  for  past  services,  then  the  plaintiff  must  prove 
such  services,  that  there  existed  at  the  time  of  giving  it  at  least  a  moral 
obligation  to  pay,  that  the  instrument  was  fully  understood  by  tlie  per- 
son executing  it,  and  was  made  in  pursuance  of,  and  in  accordance  with, 
a  well-considered,  definite,  and  settled  purpose.  (Jennings  v.  MeCon- 
nell,  17  111.  148;  Brock  v.  Barnes,  40  Barb.  521;  Howell  v.  Ransom,  II 
Paige,  538.)  The  foundation  of  the  rule  is  the  influence  arising  from  the 
relation;  so  long,  therefore,  as  the  influence  exists,  the  rule,  of  course,  ap- 
plies. "  It  is  apparent  that  in  many  cases  the  influence  acquired  during 
the  existence  of  the  relation  may  extend  more  or  less  after  the  period  of 
its  termination.  The  authorities  show  that  when  this  is  the  case  the 
transaction  will  be  scrutinized  with  the  same  jealousy  as  if  the  relation 
had  continued.  In  the  language  of  Lord  Eldon,  in  Woods  v.  Downes,  13 
Ves.  119,  '  it  is  not  denied  in  any  case  that  if  the  relation  had  completely 
ceased— if  the  influence  can  be  supposed  also  rationally  to  cease — a  client 
may  be  generous  to  his  attorney  or  counsel  as  to  any  other  person,  but 
it  must  go  so  far.'  " 

So  where  a  conveyance  of  land  has  been  executed  from  the  client  to 
the  attorney  under  the  influence  of  confidential  relations,  even  after  the 
relation  of  attorney  and  client  had  ceased,  the  position  of  the  case  is  pre- 
cisely the  same  as  if  the  deed  had  been  given  before  the  litigation  was 
ended.  "  It  was  not  excused  as  a  gift,  but  as  a  compensation  for  profes- 
sional and  other  services  previously  rendered.  In  such  cases  the  courts 
will  not  set  aside  a  transaction  if  it  appears  clearly  to  have  been  in  all 
respects  just  and  fair,  or  if  the  action  of  the  client  seems  to  have  been 
entirely  voluntary,  i.  e.,  without  any  disturbing  influence  growing  out 
of  the  relation.  But  such  an  influence  is  uniformly  suspected.  It  is 
not  necessary  for  the  client  to  establish  it  by  proof  aliunde;  the  pre- 
sumption is  in  his  favor.  The  law  presumes  sUch  influence  from  the 
relation  between  the  parties.  This  presumption  would  no  doubt  be 
repelled  in  a  case  where  the  court  could  see  from  the  character  and  con- 
duct of  the  parties  that  there  was  no  reason  to  impute  to  the  attorney  any 
undue  ascendency  over  the  mind  of  his  client." 

A  deed  or  instrument  given  in  such  case  as  a  compensation  for  services 
rendered  will  be  allowed  to  stand  as  security  for  what  is  actually  due. 
(Mason  v.  Ring,  2  Abb.  P.  N.  S.  822.) 
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security  is  taken  by  the  former  from  his  client,  the  pre- 
sumption is  that  the  transaction  is  unfair,  and  the  onus  of 
proving  its  fairness  is  upon  the  solicitor.'  An  agreement 
made  by  a  client  with  his  attorney  after  the  latter  has  been 
employed  in  a  particular  business,  by  which  the  original 
contract  is  varied,  and  greater  compensation  is  secured  to 
the  counsel  than  may  have  been  agreed  upon  when  first 
retained,  is  invalid,  and  cannot  be  enforced.^  An  attorney 
in  all  transactions  with  his  client  is  regarded  as  acting  in  a 
fiduciary  capacity.^  Attorney  and  client  sustain  to  each 
other  the  severe  relation  of  trustee  and  cestui  que  trust,  and 
their  dealings  with  each  other  are  subject  to  the  same 
intendments  and  imputations  as  obtain  between  other  trus- 
tees and  their  beneficiaries.^ 

The  rule  applicable  to  transactions  between  an  attorney 
and  client,  such  as  contracts,  sales,  gifts,  etc.,  is,  that  the  at- 
torney who  bargains  in  a  matter  of  advantage  to  himself 
with  his  client  is  bound  to  show  that  the  transaction  is  fair 
and  equitable;  that  he  fully  and  faithfully  discharged  his 
duties  to  his  client,  without  misrepresentation  or  conceal- 
ment of  any  fact  material  to  the  client;  that  the  client  was 
fully  informed  of  his  rights  and  interests  in  the  subject- 
matter  of  the  transaction,  and  the  nature  and  effect  of  the 
contract,  sale,  or  gift,  and  was  so  placed  as  to  be  able  to  deal 
with  his  attorney  at  arm's  length.* 

'  Evans  v.  Etlii,  5  Denio,  640;  Newman  v.  Payne,  2  Ves.  199;  Walmesley 
V.  Booth,  3  Atk.  25;  Montesquieu  v.  Sandys,  18  Ves.  313;  Stockton  v.  Ford, 
11  How.  247;  Starr  v.  Vanderheyden,  9  Johns.  253;  6  Am.  Dec.  275; 
Howell  V.  Ransom,  11  Paige,  538;  D'Rose  v.  Pay,  4  Edw.  Ch.  40;  Lewis  v. 
J.  A..  Ibid.;  Berrien  v.  McLane,  1  Hoff.  Ch.  424;  Miles  v.  Irvin,  1  McC'ord 
Ch.  524;  16  Am.  Dec.  623;  Rose  v.  Mynell,  7  Yerg.  30;  Bibb  r.  Smith,  1 
Dana,  482;  Smith  v.  Thompson's  Heirs,  7  B.  Mon.  308;  Jennings  v.  Mc- 
Connell,  17  111.  148;  Mills  v.  Mills,  26  Conn.  213;  Kisling  v.  Shaw,  33  Cal. 
425;  91  Am.  Dec.  644;  Nesbitt  v.  Lookman,  34  N.  Y.  167. 

'  Lecatt  V.  Salle,  3  Port.  115;  29  Am.  Dec.  249. 

'  Heflfren  v.  Jayne,  39  Ind.  463;  13  Am.  Rep.  281;  McCormick  v.  Malin, 
5  Blackf.  509. 

■•  Yonge  V.  Hooper,  73  Ala.  119;  Thomas  v.  Turner,  (Va.)  12  S.  E.  Rep. 
149;  87  Va.  1. 

s  Kisling  V.  Shaw,  .S3  Cal.  425;  91  Am.  Dec  644;  1  Story  Eq.  Jnr.  see.  310; 
Gibson  V.  Jeyes,  6  Ves.  266;  Newman  v.  Payne,  2  Ves.  199;  Howell  v. 
Ransom,  11  Paige,  538;   Evans  v.  Ellis,  5  Denio,  640;   Ford  v.  Harrington, 
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§  269.  Transactions  upheld.— A  contract  entered  into 
between  a  client  and  an  attorney  in  which  the  attoniey  un- 
dertakes to  resist  a  motion  for  a  new  trial,  and  to  receive  for 
his  services  a  portion  of  the  land,  is  binding  on  the  client, 
if  no  concealment  or  improper  practices  were  to  be  used,  or 
were  in  fact  used  by  the  attorney,  in  performing  the  contract 
on  his  part;  and  a  court  of  equity  wiil  not  refuse  to  enforce 
specific  performance  of  such  a  contract  on  the  ground  of 
want  of  mutuality.' 

If  an  attorney  at  law  is  consulted  as  to  the  legal  effect  of 
a  power  of  attorney  given  to  the  one  who  seeks  his  advice, 
and  is  directed  as  a  conveyancer  to  prepare  a  deed  of  land 
to  be  executed  by  the  one  who  gave  the  power  to  the  attor- 
ney in  fact,  and  the  attorney  at  law  performs  the  duty  de- 
volving on  him  by  the  empluyment,  and  in  so  doing  derives 
no  information  from  his  employer  relative  to  the  land,  and 
the  parties  refuse  to  execute  the  deed,  these  facts  do  not 
make  the  lawyer  the  trustee  of  his  employer  if  he  afterward 
buys  the  land.^ 

Where  an  attorney  recovers  judgment  in  his  own  name 
on  a  note  or  claim  sent  to  him  for  collection,  and  the  amount 
of  which  is  made  out  of  property  of  the  defendant  and  paid 
over  to  the  client,  the  attorney,  upon  being  subsequently 
compelled  to  refund  the  money  so  paid  to  the  client  to  a 
part}  having  a  prior  lien  on,  or  right  to,,  the  property  sold 
to  satisfy  the  judgment,  may  recover  back  from  his  client 
the  money  so  collected  and  paid  on  the  judgment;  but  in 
such  a  case,  if  the  judgment  obtained  in  the  name  of  the 
attorney  has  been  satisfied  of  record,  the  attorney,  in  order 
to  recover,  must  make  the  client  whole  by  showing  that  the 

16  N.  Y.  288;  Whelan  v.  Whelan,  3  Cowen,  537;  Cuts  v.  Salmon,  12  Eng.  L. 
&  Eq.  316;  Greenfield  Estate,  14  Pa.  490;  Wright  v.  Proud,  13  Yes.  137; 
Hunter  v.  Atkins,  3  Mylne  &  K.  113.  The  facts  that  a  party  to  a  contract 
J8  an  attorney,  and  offers  to  and  does  draw  the  necessary  writings  with- 
out charge,  do  not  establish  the  relationship  of  attorney  and  client,  nor 
impose  upon  the  attorney  the  duties  and  obligations  of  that  relationship, 
or  raise  a  presumption  of  fraud  or  undue  influence  as  against  him.  (Stout 
V.  Smith,  98  N.  Y.  25;  50  Am.  Rep.  632.) 

'  Ballard  v.  Carr,  48  Cal.  74. 

^  Porter  v.  Peckham,  44  Cal.  204. 

A.  &  C— 35. 
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satisfaction  of  the  judgment  has  been  set  aside,  or  that 
there  is,  in  some  form,  recourse  against  the  original  defend- 
ant, within  the  power  and  control  of  the  client.' 

A  deed  by  a  client  to  his  attorney  for  the  consideration 
of  affection  and  friendship,  and  also  for  a  sum  of  money, 
though  not  one-third  the  value  of  the  land  conveyed,  will 
not  be  set  aside  on  the  ground  of  blind  confidence  on  one 
side,  and  undue  influence  on  the  other,  there  being  no  evi- 
dence of  imbecility  or  incapacity  in  the  grantor,  nor  of 
fraud  or  imposition  by  the  grantee.'' 

g  270.  Transactions  not  upheld. — An  attorney  who 
procured  a  judgment  for  his  client  which  he  knew  to  be  in- 
valid, and  afterward  suffered  and  assisted  him  to  purchase 
the  property  upon  execution  sale  under  such  void  judg- 
ment, is  estopped  from  afterward  acquiring  title  to  the  same 
property  from  the  judgment  debtor.^ 

A  conveyance  intended  by  both  parties  to  hinder  and 
delay  the_creditors  of  the  grantor  cannot,  even  as  against 
the  grantor,  be  sustained  in  favor  of  the  grantee  or  his  as- 
signee with  notice,  by  reason  of  the  fact  that  the  grantee 
was  the  attorney  and  counsel  of  the  grantor,  and  as  such 
advised  and  received  the  conveyance.     Attorney  and  client, 

'  Seevers  v.  Hamilton,  6  Iowa,  199. 

^  Wendell  o.  Van  Rensselaer,  1  Johns.  Ch.  344. 

3  Phillips  V.  Blair,  38  Iowa,  649.  But  see  Learned  v.  Haley,  34  Cal.  608; 
Ward  V.  Webster,  9  Daly,  182.  The  attorney  of  record  who  repnesents 
the  plaintiflf  in  bringing  suit  and  taking  judgment,  will  not  be  heard  to 
urge,  in  his  own  behalf,  the  invalidity  ot  the  judgment  for  want  of  pro- 
cess. And  when  execution  founded  upon  the  judgment  is  levied  upon 
land,  as  the  defendant's  property,  and  the  attorney  interposes  a  claim  in 
opposition  to  the  levy,  claiming  the  land  as  his  own  property,  he  cannot 
uphold  his  claiaa  or  defeat  the  levy  by  introducing  the  record  and  show- 
ing thereby  that  the  judgment  was  rendered  without  process  or  any  ex- 
press waiver  of  process.  He  is  estopped  in  such  case,  on  considerations 
of  public  policy,  from  meeting  his  lormer  client  with  such  an  objection. 
(Kennedy  v.  Redwine,  59  Ga.  327.)  Nor  will  an  attorney,  in  the  face  of 
his  own  judicial  admissions  in  a  suit  which  he  brought  for  his  client,  be 
permitted,  when  he  comes  to  sue  to  be  decreed  a  part  owner  of  the  judg- 
ment thus  obtained,  to  allege  that  his  former  client  had  no  interest  in  the 
suit  and  judgment,  and  therefore  had  no  interest  in  contesting  with  him 
in  regard  to  the  title  or  ownership  of  such  judgment.  (Laoey  v.  Waples, 
28  La.  An.  158.) 
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when  parties  to  such  a  transaction,  are  not  regarded  in  pari 
delicto;  but  the  client  will  be  relieved,  if  it  can  be  done 
without  injury  to  an  innocent  purchaser/  An  attorney 
having  taken  an  infant,  entitled  when  of  age  to  property, 
advanced  monej's  and  taken  acknowledgments  from  him 
that  they  were  for  necessaries,  and  within  a  month  after  his 
coming  of  age  obtained,  without  the  intervention  or  advice 
of  any  other  friend  on  the  infant's  part,  a  bill  in  blank,  at 
which  time  all  the  vouchers  were  given  up  or  destroyed, 
the  relation  was  put  upon  the  footing  of  guardian  and 
ward,  and  it  was  held  he  could  not  conclude  the  defendant 
by  such  an  acknowledgment.  So  a  purchase  of  a  bank- 
rupt's estate  by  the  solicitor  of  a  commission  was  set  aside, 
though  he  gave  the  full  value  for  it  at  a  public  auction ; 
Lord  Eldon  declaring  that  he  would  set  aside  all  purchases 
made  by  persons  having  a  confidential  character,  "  however 
honest  the  circumstances." 

An  attorney  advising  the  devise  of  property  to  himself  on 
the  pretense  that  he  would  only  make  use  of  it  for  another, 
but  intending,  nevertheless,  to  appropriate  it  for  his  own 
use,  is  guilty  of  a  gross  fraud  and  breach  of  confidence.^  A 
purchase  by  the  attorney  of  property  sold  under  a  judg- 
ment obtained  by  him  for  a  price  less  than  its  amount,  con- 
stitutes the  attorney  the  implied  trustee  of  his  client,  and 
the  vendee  of  the  attorney  may  also  be  fixed  with  the  im- 
plied trust.' 

Where  the  relation  of  client  and  attorney  exists,  and  the 
attorney,  at  the  instance  of  his  client,  purchases  a  note 
which  is  secured  by  mortgage  on  the  land  of  the  client  at  a 
considerable  discount,  the  latter  will  be  entitled  to  the  ben- 
efit of  the  purchase,  although  the  attorney  may  have  bought 
it  for  himself.^  An  attorney  will  not  be  relieved  from  the 
obligations  imposed  upon  him  by  reason  of  his  confidential 
relation  in  dealing  with  his  client,  in  reference  to  property 

'  Goodenough  v.  Spencer,  15  Abb.  Pr.  N.  S.  248. 

■■'  Hooker  v.  Axford,  33  Mich.  453. 

=  Barrett  v.  Bamber,  9  Phila.  202. 

*  McDowell  V.  Milroy;  69  111.  498.    See  McDonald  u.  Moore,  34  .Tex.  384. 
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involved  in  that  relation,  merely  from  the  fact  that  the  ne- 
gotiation between  them  is  carried  on  through  a  third  per- 
son, the  latter  being  interested  at  the  time  with  the  attorney 
in  the  transaction.' 

g  271.  Conflicting  interests. — "An  attorney  cannot  ac- 
cept interests  conflicting  with  those  of  his  client.  Any  devi- 
ation in  this  respect  may  expose  him,  not  only  to  an  action 
for  damages  on  the  part  of  his  client,  but  to  discipline  on 
the  part  of  the  court.^  An  attorney  cannot  act  in  a  suit  in 
which  he  is  employed  as  commissioner  to  take  testimony;' 
nor  as  solicitor  for  the  receiver  for  whose  appointment  he 
moves;*  nor  as  master  to  execute  a  decree;^  nor  as  admin- 
istrator of  an  estate  against  which  he  is  pressing  a  hostile 
claim.*  But  by  mutual  consent  an  attorney  may  act  as 
umpire  for  both  parties,  in  the  absence  of  fraud.'" 

As  a  rule,  an  attorney  cannot  represent  both  sides,  even 
though  the  proceedings  be  amicable;  nor  can  he,  after 
having  been  retained  by  one  side,  obtain,  under  such 
circumstances,  compensation  for  his  services  from  the 
other.*  Still,  sometimes  in  chancery  suits  the  same  solicitor 
may  be  concerned  for  several  parties,  some  of  whom  maj' 
be  plaintiffs  and  some  defendants.     But  a  solicitor  who  is 


'  Zeigler  v.  Hughes,  55  111.  288. 

^  Wharton  on  Agency,  sec.  593;  Com.  v.  Gibbs,  4  Gray,  146;  Price  v. 
Grand  Rapids  R.  R.  IS  Ind.  139;  Gaulden  v.  State,  11  Ga.  47;  Wilson  v. 
State,  16  Ind.  392;  Herrick  v.  Catley,  1  Daley,  512;  30  How.  Pr.  208;  Sher- 
wood V.  R.  R.  15  Barb.  650;  Howell  v.  Baker,  4  Johns.  Ch.  118;  McArthur 
V.  Pry,  10  Kan.  2:^1;  Johnson  v.  Marriott,  2  Cromp.  &  M.  183;  2  D.  P.  C. 
343;  Grissell  v.  Peto,  2  Moore  &  S.  2;  9  Bing.  1;  Masonic  Co.  v.  Nokes,  22 
L.  T.  N.  S.  503;  Mare  v.  Lewis,  4  I.  R.  Eq.  219. 

'  Taylor  v.  Bank,  14  Ala.  633. 

■*  Warren  v.  Sprague,  4  Edw.  N.  Y.  416. 

5  White  V.  Haffaker,  27  111.  349. 

«  Spinks  V.  Davis,  32  Miss.  152. 

'  Joslin  V.  Cowee,  56  N.  Y.  626.  An  attorney  who,  as  notary  public, 
administers  the  oath  in  support  of  a  claim  of  lien,  may  lawfully  appear 
as  attorney  in  proceedings  to  enforce  the  lien.  (Sullivan  v.  Hall,  86 
Mich.  7.) 

»  Herrick  v.  Cotley,  1  Daly,  512;  30  How.  Pr.  208;  Sherwood  v.  Saratoga 
R.  R.  Co.  15  Barb.  650;  Valentine  v.  Stewart,  15  Cal.  387.  See  ante,  sees. 
120,  120a. 
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concerned  for  two  parties  having  distinct  interests,  binds 
each  client  by  notices  which  he  receives  on  behalf  of  the 
other;  and  the  courts  will  often  deal  differently  in  such 
cases  than  they  would  under  ordinary  circumstances/ 

In  cases  of  loans,  grants  of  annuities,  family  settlements 
and  arrangements,  it  is  sometimes  the  interest  and  wish  of 
all  parties  that  one  solicitor  should  act.  But  when  anything 
remains  open  in  the  shape  of  negotiation,  it  is  more  pru- 
dent to  call  in  a  second  solicitor/  Communications  made 
to  the  solicitor  in  such  cases  are,  generally  speaking,  not 
privileged. ' 

When  an  attorney  has  been  employed  in  a  cause,  and  is 
afterward  discharged  by  his  client,  not  on  the  ground  of 
misconduct,  the  court  will  not  restrain  him  from  acting  for 
the  opposite  party,  unless  it  clearly  and  distinctly  appears 
that  he  has  obtained  information  in  his  former  character 
which  would  be  prejudicial  to  the  cause  of  his  former  client 
to  communicate.*  If  an  attorney  is  acting  for  his  client  on 
a  particular  occasion  he  may  throw  off  that  character,  and 
exercise  his  independent  rights.^ 

It  is  an  established  rule  that  the  attorney  shall  not  in 
any  way  whatever,  in  respect  of  any  professional  transac- 
tions between  him  and  his  client,  make  gain  or  profit  for 
himself  at  the  expense  of  his  client,  beyond  the  amount  of 
his  just  and  fair  professional  remuneration.  He  must  ac- 
count to  his  client  for  all  profits.^  If  the  attorney  for  a 
judgment-creditor  purchases  goods  sold  under  an  executioii 
issued  upon  the  judgment,  and  thereafter  sells  them  at  an 
advance,  his  client  may  claim  and  receive  the  profits  so  re- 
alized.^    So,  if  the  attorney  for  the  assignee  of  insolvent 

'  Partington  v.  Bailie,  5  Sim.  667. 

*  Adamson  v.  Evitt,  2  Russ.  &  M.  66;  Harvey  v.  Mount,  8  Beav.  439. 

"  Perry  v.  Smith,  9  Mees.  &  W.  681;  Shore  v.  Bedford,  12  Law  J.  Com. 
P.  138. 

*  Johnson  v.  Marriott,  2  Cromp.  &  M.  183;  2  D.  P.  C.  343;  4  Tyr.  78;  Gris- 
sell  V.  Peto,  2  Moore  &  S.  2;  9  Bing.  1. 

*  Austin  V.  Chambers,  6  Clark  &  F.  1. 

«  Tyrrell  v.  Bank  of  London,  10  H.  L.  Cas.  26;  8  Jur.  N.  S.  849;  31  L.  J. 
Ch.  369;  10  Week.  R.  359;  9  L.  T.  N.  S.  1. 
'  Matter  of  Friedman,  27  Hun,  301. 
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debtors'  borrows  trust  funds  from  the  assignee,  and  uses  the 
money  in  the  purchase  of  claims  against  the  debtors,  knd 
they  are  afterward  filed  against  the  estate  and  allowed  by 
the  assignee,  the  attorney  is  bound  to  account  to  the  estate 
for  any  profits  realized  by  him  in  the  transaction,  .although 
there  may  be  no  fraudulent  purpose.^  He  cannot,  as  a  rule, 
act  adversely  to  his  client's  interests;  nor  use  the  knowl- 
edge acquired  confidentially  in  trafiicking  with  his  client's 
interests.^ 

§  272.  Mixing  funds. — Attorneys  are  liable  for  any  loss 
a  client  may  sustain  by  their  client's  money  not  being  im- 
mediately handed  over  when  received.  The  failure  of  a 
bank  into  which  it  was  paid  in  the  attorney's  own  name 
makes  the  attorney  liable ;  for,  however  hard  this  maybe 
on  the  latter,  it  is  a  clear  rule  of  law  that  if  he  mix  up 
money  belonging  to  his  client  with  his  own,  he  thereby 
renders  himself  the  client's  debtor.^  Sums  negligently  paid 
out  may  be  recovered  back  from  the  attorney/ 

§  273.  Purchase  of  client's  property. — As  a  general 
rule,  the  attitude  of  the  attorney  toward  his  client  prevents 
the  former  from  purchasing  his  client's  property,  and,  at  all 
events,  without  the  most  ample  information  being  afforded 
to  the   client  to  place   him  on  his  guard.*     This  rule  is 

'  Manhattan  Cloak,  etc.  Co.  v.  Dodge,  120  Tnd.  1. 

^  Hatch  V.  Fogarty,  40  How.  Pr.  492;  S.  C.  10  Abb.  Pr.  N.  S.  147. 

"  Robinson  v.  Ward,  1  Ryan  &  M.  274.  See  Knight  v.  Lord  Plymouth, 
3  Atk.  480;  Rowth  v.  Stowell,  3  Ves.  656;  Adams  v.  Claxton,  6  Ves.  226. 
"Where  an  attorney  deposits  his  client's  money  in  a  solvent  bank,  in  his 
own  name  in  a  separate  account,  but  without  anything  to  indicate  its 
trust  character,  he  is  liable  for  any  loss  by  the  sul  sequent  insolvency  of 
the  bank,  notwithstanding  he  was  prevented  from  transmitting  the 
money  by  garnishee  process  against  him.  (Naltner  v.  Dolan,  108  Ind. 
500;  58  Am.  Bep.  61.) 

■'  Harris  v.  Rees,  16  Week.  R.  91. 

*  Howell  V.  Baker,  4  Johns.  Ch.  117;  Miles  v.  Ervin,  !  McCord  Ch.  524; 
16  Am.  Deo.  623;  Rose  v.  Mynatt,  7  Yerg.  30;  Leisenring  v.  Black,  5  Watts, 
303;  30  Am.  Dec.  322;  Berrien  v.  McLane,  1  Iloff.  Ch.  421;  Hawley  v.  Cra- 
mer, 4  Cowen,  717;  Carter  v.  Palmer,  8  CI.  &  F.'667.  An  attorney  is  not 
permitted  to  take  advantage  of  his  relations  with  his  client,  to  make  a 
contract  with  reference  to  property  in  litigation,  to  the  latter's  disadvan- 
tage.   (Yeamans  v.  Jones,  27  Kan.  195;  Taylor  v.  Barker,  30  S.  C.  239.) 
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founded  upon  the  inequality  which  is  supposed  to  exist  be- 
tween counsel  and  client,  the  habitual  exercise  of  power  on 
the  one  side,  and  submission  on  the  other,  so  that  even 
without  the  exercise  of  any  power  beyond  that  which  may 
be  inferred  from  the  nature  of  the  transaction  itself,  the 
courts  will  presume  and  impute  an  undue  influence.^  If 
the  party  will  insist  on  mixing  the  character  of  an  attorney 
with  that  of  vendor,  he  must,  if  the  propriety  of  the  con- 
tract comes  in  question,  show  that  he  had  given  the  client 
all  reasonable  advice  against  himself  that  he  would  have 
given  him  against  third  parties.''  In  all  such  transactions 
the  most  open  and  undisguised  conduct  on  the  part  of  the 
attorney  is  necessary,  or  they  may  be  set  aside  in  a  suit  in 
equity.^  The  transaction  is  viewed  with  suspicion,  and  the 
presumption  is  against  the  attorney,*  and  the  rule  is  appli- 
cable to  transactions  with  an  attorney's  managing  clerk." 
So  long  as  the  influence  exists  the  rule  applies,  though  the 
technical  relation  has  ceased." 

A  purchase  by  the  attorney  at  law  for  the  plaintiff  in  a 
judgment,  of  .property  sold  under  such  judgment  for  a  price 
less  than  its  amount,  constitutes  the  attorney  the  implied 
trustee  of  his  client.  Such  a  state  of  the  record  is  construct- 
ive notice  to  the  attorney's  vendee,  and  fixes  him  also  with 
the  implied  trust.^  As  a  general  rule,  an  attorney  who  has 
recovered  a  judgment  for  his  client  cannot,  without  the  con- 
sent of  his  client,  become  the  purchaser  of  lands  at  a  sale 

'  Car  borne  v.  Barshara,  2  Beav.  76. 

'  Montesquieu  v.  Sandys,  cited  in  3  Sugden's  Vendors,  238;  Edwards  v. 
My  rick,  12  Law  J.  Ch.  52;  2  Hare,  60. 

'  Abbey  v.  Petch,  11  Law  J.  N.  S.  Ch.  12-1;  1  Y.  &  Coll.  258;  Edwards  r. 
Myrick,  supra:  Wood  v.  Davis,  18  Ves.  120;  Newman  v.  Payne,  2  Ves.  Sr. 
199;  Lewis  v.  Hillinan,  3  House  of  Lords  Caa.  607;  Cutts  v.  Salmon,  21  L. 
J.  Ch.  750;  4  De  Gex  &  S.  123. 

*  Whitehead  v.  Kennedy,  7  Hun,  230;  •  De  Kose  v.  Fray,  3  Edw.  369; 
Sweeney  v.  King,  35  Bng.  L.  &  Eq.  100;  Evans  v.  Ellis,  5  Den.  640;  Mason 
V.  Ring,  3  Abb.  Ap.  Dec.  210;  Brock  v.  Barnes.  40  Barb.  521;  Fordii.  Har- 
rington, 16  N.  Y.  285;  Staley  v.  Dodge,  50  111.  43. 

»  Poillon  V.  Martin,  1  Sand.  Ch.  669. 

«  Mason  v.  Ring,  3  Abbt  N.  Y.  App.  210. 

'  Barrett  v.  Bamber,  9  Phila.  202.  In  re  The  Taylor  Orphan  Asylum,  36 
Wis.  5U.  See  Trotter  v.  Smith,  5J  lU.  240;  Alwood  v.  Mansfield,  59  111. 
496. 
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under  execution  issued  thereon,  and  if  he  does  so  purchase 
he  becomes  a  trustee  for  his  client.  The  trust  arises  by  op- 
eration of  law,  and  continues  until  barred  by  lapse  of  time, 
or  until  terminated  by  an  election  to  ratify  the  purchase.' 
So,  if  land  be  sold  under  a  decree  foreclosing  a,  vendor's 
lien,  and  the  plaintifiE's  attorney  becomes  the  purchaser  and 
takes  the  deed  to  himself,  he  holds  the  land  as  the  trustee 
of  his  client,  and  the  Statute  of  Limitations  will  not  run  in 
his  favor  until  there  is  a  disclaimer  of  the  trust.^ 

The  general  allegation  that  the  defendant  was  the  plain- 
tiff's counsel,  and  undertook  to  conduct  a  suit  for  foreclos- 
ure of  mortgaged  premises  to  a  decree  and  sale  thereof  for 
the  plaintiff's  benefit,  but  that  he  bouglit  it  in  his  own 
name,  sufficiently  alleges  a  trust  which  a  court  of  equity 
will  enforce  against  the  defendant,  by  requiring  him  to  con- 
vey the  legal  title  to  the  plaintiffs,  upon  being  reimbursed 
his  necessary  expenses  in  procuring  it,  and  on  such  otlier 
terms  as  the  justice  of  the  case  requires.'^ 

Sales  made  and  conveyances  made  in  pursuance  thereof, 
from  clients  to  the  attorneys,  will  be  annulled  unless  shown 
to  have  originated  in  uberrima  fide.*  So  where  a  convey- 
ance was  made  by  a  client  to  his  attorneys  in  part  consid- 
eration of  excessive  fees.  The  burden  of  proving  the  recti- 
tude of  the  transaction  is  upon  the  attorney,  and  upon  his 
failure  to  make  such  proof  equity  treats  it  as  a  case  of  con- 
structive fraud.^  Purchases  by  an  attorney  from  his  client 
pending  litigation  have  been  held  absolutely  void,"  and  to 

'  Pearce  v.  Gamble,  72  Ala.  341;  and  see  Larey  v.  Baker,  86  Ga.  4()8; 
Downard  v.  Hadley,  116  Ind.  131. 

2  Wren  v.  FoUowell,  52  Ark.  76. 

"  Case  V.  Carroll,  35  N.  Y.  385;  West  v.  Raymond,  21  Ind.  305;  Lashley 
V.  Cassell,  23  Ind.  600;  Eshleman  v.  Lewis,  49  Pa.  410;  Annan  v.  Stout,  42 
Pa.  114;  Adams  v.  Pox,  40  Barb.  442;  Leach  v.  Fowler,  22  Ark.  143;  Zeig- 
ler  V.  Hughes,  55  111.  288;  Warren  v.  Hawkins,  49  Mo."'137;  Wheeler  f. 
Williard,  44  Vt.  640;  Hamsher  v.  Kline,  57  Pa.  St.  397. 

'  Poison  V.  Young,  37  Iowa,  196;  Harper  v.  Perry.,  28  Iowa,  57;  McCor- 
mick  V.  Malone,  5  Blackf.  .509. 

*  Jennings  v.  MoConnell,  17  111.  148;  Dunn  v.  Record,  63  Me.  17;  Kis- 
ling  V.  Shaw,  33  Cal.  425;  91  Am.  Dec.  644;  Howell  v.  Ransom,  11  Paige, 
539. 

"  West  V.  Raymond,  21  Ind.  305.  See  Simpson  v.  Lamb,  40  Eng.  L.  & 
Eq.  59;  Harper  v.  Perry,  28  Iowa,  57. 
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sustain  any  such  transaction  the  most  scrupulous  good  faitli 
must  be  proved  to  have  been  exercised.^ 

It  is  not  necessary  to  prove  actual  fraud  on  the  part  of 
the  attorney.  The  latter  cannot  sustain  a  purchase  from 
his  client  without  showing  that  he  communicated  to  such 
client  everything  necessary  to  enable  him  to  form  a  correct 
judgment  as  to  the  real  value  of  the  subject  of  the  pur- 
chase, and  as  to  the  propriety  of  selling  for  the  price 
offered.  And  the  neglect  of  the  attorney  to  inform  him- 
self of  the  true  state  of  the  facts,  will  not  enable  him  to 
sustain  a  purchase  from  his  client  for  an  inadequate  con- 
sideration.^ But  fraud  will  not  be  imputed  in  the  purchase 
of  real  estate  by  an  attorne}^  at  a  sale  under  execution  in 
favor  of  his  client,  when  the  latter  has  announced  his  ina- 
bility to  pay  the  costs  and  taxes,  and  has  instructed  his  at- 
torney to  bid  it  off  in  his  own  name,  to  reimburse  himself 
for  advances.^ 

The  same  principle  which  prohibits  trustees  and  public 
officers  from  buying  property  of  which  they  have  the  man- 
agement, at  a  sale  thereof  made  and  controlled  by  them- 
selves, forbids  an  attorney  who  manages  a  suit,  and  has  a 
right  to  control  to  some  extent  the  sale  made  by  the  com- 
missioner, to  become  a  purchaser  at  such  sale.  Particularly 
ought  a  purchase  under  such  circumstances  to  be  regarded 
as  invalid,  when  it  results  in  a  sacrifice  of  the  property 
which  might  be  prejudicial  to  the  client  and  beneficial 
alone  to  the  attorney  who  purchases;  but  a  contract  which 
has  been  acted  upon  by  both  parties  will  not  be  disturbed 


'  Judah  V.  Trastee.9,  2.3  Ind.  272.  A  purchase  pendente  lite  by  an  attor- 
ney from  his  client,  of  the  subject  matter  of  litigation  in  which  the 
attorney  is  employed  and  acting,  will  not  be  upheld  in  equity,  even  upon 
a  showing  of  goo^  faith,  where  it  appears  that  the  attorney,  while  nego- 
tiating for  the  pili-chase  of  the  property,  was  at  the  same  time  advising 
the  client  as  to  the  probable  outcome  of  the  litigation  concerning  it. 
(Rogers  v.  Marshall,  3  iJcCrary,  76.)  And  where  an  attorney  purchases 
from  his  client  in  his  own  name,  but  in  secret  trust  for  third  pai-ties,  to 
whom  he  subsequently  conveys,  such  third  parties  stand  in  his  shoes, 
taking  the  chances  as  to  the  validity  of  the  purchase.    (Id.) 

■^  Howell  V.  Ransom,  11  Paige,  538. 
Paige  V.  Stubbs,  39  Iowa,  537. 
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after  a  long  lapse  of  time  ; '  and  a  deed  given  by  the  client 
as  security  for  compensation  may  be  allowed  to  stand  as 
security  for  what  is  already  done.^ 

The  general  principle  is  that  an  attorney,  upon  principles 
of  public  policy,  if  for  no  other  reason,  is  not  permitted  to 
purchase  the  subject-matter  of  the  litigation  he  is  managing 
for  his  client.  A  grant  of  land  bj'  a  client  to  his  attorney, 
pending  a  suit  for  the  recovery  of  it,  is  forbidden  at  com- 
mon law.'  In  equity  also  an  attorney,  pendente  lite,  or  whilst 
doing  business  for  his  client,  is  forbidden  to  prevail  upon 
him  to  give  security,  or  to  agree  to  an  exorbitant  reward. 
In  such  cases  a  court  of  equity  will  interfere;  for  no  attor- 
ney can  take  anything  for  his  own  benefit,  pending  the 
suit,  except  his  demand,  nor  until  the  relationship  and  in- 
fluence have  ceased.''  This  is  the  general  rule,  subject  to 
the  qualification  that  an  attorney  may  purchase  of  his  client 
if  he  can  show  conclusively  to  support  his  purchase  that 
he  paid  the  full  amount  he  could  have  obtained  from  any 
other  person;^  and  the  rule  and  qualification  is  substan- 
tiallj'  the  same  when  the  sale  is  by  an  attorney  to  his 
client.^  The  courts  have  sometimes  decreed  that  convey- 
ances to  an  attorney  should  stand  as  security  for  the  services 
already  performed,  or  for  money  due,  and  the  surplus  de- 
clared a  trust.' 


'  Smith  V.  Thompson's  Heirs,  7  B.  Mon.  310;  Leisenrlng  v.  Black,  5 
Watts,  303;  30  Am.  Deo.  322;  Foreman  v.  Hunt,  3  Dana,  614;  Howell's 
Heirs  v.  McCreery's  Heirs,  7  Dana,  388;  Busey  v.  Hardin,  2  B.  Mon.  407. 
See  Arden  v.  Patterson,  5  Johns.  Ch.  44;  Reigal  v.  Wood,  1  Ibid.  401.  A 
judgment  rendered  against  a  succession  during  the  course  of  its  settle- 
ment, although  considerable  time  has  elapsed  since  it  was  rendered,  and 
no  appeal  taken,  cannot  be  bought  by  the  attorney  of  the  administrator 
except  on  account  of  the  succession.  (Succession  of  Hoss,  42  La.  An. 
1022.) 

''  Mason  v.  Ring,  3  Abb.  N.  Y.  App.  210. 

5  Hall  V.  Hallett,  1  Cox,  134;  2  Inst.  20S. 

"  Westminster  I,  chap.  25;  Ibid.  II,  chap.  29;  28  Edw.  I,  chap.  11;  Saun- 
derson  v.  Glass,  2  Atk.  298;  Wood  v.  Downes,  18  Ves.  120;  Wells  v.  Mid- 
dleton,  4  Brown  Pari.  C.  26;  Bellen  v.  Russell,  1  Ball  &  B.  96. 

*  Harris  v.  Tremenliere,  2  Schoales  &  L.  474;  Ih  Ves.  42. 

'  Gibson  v.  Jeyes,  6  Ves.  278. 

'  Wood  V.  Downes,  18  Ves.  120;  2  Schoales  &  L.  474;  Saunderson  v.  Glass, 
2  Atk.  296. 


§    274  DUTIES    AND    DEALINGS.  555 

The  courts  do  not  hold  that  an  attorney  is  absohitely  in- 
capable of  purchasing  from  his  client/  but  watch  such  a 
transaction  with  jealousy,  and  throw  on  the  attorney  the 
burden  of  proving  that  the  bargain  is,  generally  speaking, 
as  good  as  any  that  could  have  been  obtained  by  due  dili- 
gence from  any  other  purchaser.  The  circumstances  of  the 
employment  may  be  considered,  and  the  amount  of  influence 
estimated.'''  The  attorney  cannot,  after  judgment,  deal  with 
reference  to  the  matter  to  the  prejudice  of  the  client.^ 

§  274.  Instances. — The  purchase  by  an  attorney  at  tax 
sale  of  land  in  regard  to  which  he  has  been  retained,  is 
inconsisteiat  with  his  relation  to  his  client,  and  void,  not- 
withstanding there  may  have  been  no  bad  faith  on  his  part.'' 
No  attorney  can  be  permitted  to  buy  in  things  in  a  course 
of  litigation  of  which  he  has  the  management;  but  while  an 
attorney  is  not  permitted  to  acquire  property  in  the  exercise 
of  bad  faith  toward  his  client,  yet  the  attempt  of  the  latter 
to  defraud  him  of  reasonable  compensation  will  authorize 
him  to  sever  the  relation  and  act  for  his  own  protection.' 
Thus,  where  the  client  refused  for  four  years  to  pay  the 
attorney  for  fees,  and  reimburse  him  for  expenses  incurred 
in  an  action  to  foreclose  a  mortgage,  and  the  mortgaged 
land  was  afterward  purchased  by  the  attorney  at  a  tax-sale, 
the  client,  being  informed  of  the  sale,  and  failing  to  pay  tlie 
amount  thus  advanced,  the  court  held  that  the  client  would 
not  be  permitted  seven  years  thereafter  to  maintain  an  action 
to  set  aside  the  tax-deed.^      The  attorney  has  rights  as  well 

"  Roman  v.  Mali,  42  Md.  513;  Hess  v.  Voss,  52  111.  472. 

=  Pisani  v.  Attorney-General,  L.  R.  5  Priv.  C.  C.  516;  8.  C.  lOMoak,  Eng. 
R.  78;  Dunn  v.  Record,  63  Me.  17.  The  presumption  is  against  the  attor- 
ney, and  the  onus  upon  him.    (Brock  v.  Barnes,  40  Barb.  521.) 

^  Zeigler  v.  Hughes,  55  111.  288;  Carter  v.  Palmer,  1  Dru.  &  War.  722;  S. 
C.  1 1.  R.  Eq.  2S9;  Brotherson  v.  Consalus,  25  How.  Pr.  213;  Brock  v.  Barnes, 
40  Barb.  521;  Hatch  w.  Fogarty,  10  Abb.  Pr.  N.  S.  147;  40  How.  Pr.492;  Davis 
V.  Smith,  43  Vt.  269;  White  v.  Whalley,  40  How.  Pr.  353;  Mason  v.  Ring, 
2  Abb.  N.  S.  324;  Nesbitt^i).  Lookman,  34  N.  Y.  167;  Case  v.  Carroll,  35  N. 
Y.  385.  '  V 

■I  Wright  V.  Walker,  30  Ark.  44;  Hall  v.  Hallett,  1  Cox,  134. 

5  Page  V.  Stubbs,  39  Iowa,  537. 

*  Eckrote  v.  Myers,  41  Iowa,  324. 
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as  the  client ;  and  while  he  is  bound  to  the  exercise  of  good 
faith,  his  client  is  not  relieved  therefrom.  The  client  can- 
not take  advantage  of  the  relation  existing  between  him 
and  his  attorney  to  wrong  the  one  whose  services  he  has 
engaged.  An  attorney,  by  the  mere  act  of  purchasing 
stock  sold  on  his  client's  judgment,  does  not  thereby  make 
himself  his  client's  trustee  ;  for  the  client  may  decline  the 
relation.  Where  an  attorney  purchases  on  his  client's 
judgment  he  is  liable  to  be  held  a  trustee  at  his  client's 
election.' 

Property  sold  in  a  foreclosure  suit  was  purchased  by  a 
solicitor  whose  name  appeared  on  the  particulars  of  sale  as 
one  of  several  solicitors  from  whom  particulars*  could  be 
obtained.  He  was  not  solicitor  to  any  of  the  parties  to  the 
suit,  but  was  to  some  creditors  of  the  mortgagee,  one  of 
whom  had  obtained  a  decree  for  administration  of  the 
mortgagee's  estate.  The  solicitor  had  two  days  before  the 
sale  taken  out  a  summons,  to  obtain  leave  for  the  plaintiff 
in  the  administration  suit  to  attend  proceedings  in  a  fore- 
closure suit;  such  summons  being  returnable  on  the  day 
after  the  sale.  He  had  never  been  consulted  about  the  sale, 
and  did  not  know  what  was  the  amount  of  the  reserved 
bidding.  The  solicitor  was  held  not  disqualified  from  pur- 
chasing, for  that  his  client  was  at  liberty  to  purchase,  and 
therefore  his  being  her  solicitor  did  not  disqualify  him.^ 
But  where  an  attorney  for  a  defendant  sold  the  latter's 
property,  and  directed  the  sale  for  a  few  dollars  costs,  and 
became  a  purchaser  himself,  the  transaction  was  set  aside 
on  the  ground  of  fraud.^ 

An  attorney,  on  the  application  of  his  client  for  advice 
upon  the  question  whether  an  equitable  interest  which  the 
client  had  in  certain  land  could  be  reached  by  a  creditor, 

'  Downey  «.  Gerrard,  3  Grant  Cas.  64.  Bnt  such  right  of  election  must 
be  exercised  by  the  client  within  a  reasonable  time.  (Ward  v.  Brown,  87 
Mo.  468;  Wilber  v.  Robinson,  29  Mo.  App.  157;  Taylor  v.  Young,  56  Mich. 
285;  Johnson  v.  Outlaw,  56  Miss.  541.) 

''  Guest  V.  Smythe,  5  Law  R.  Ch.  551.  See  30  and  31  Vict.  chap.  48, 
sec.  7. 

"  Byers  v.  Surget,  19  How.  303. 
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procured  from  the  client  an  assignment  of  that  equitable 
interest  for  a  grossly  inadequate  consideration,  the  proceed- 
ing being  recommended  by  the  attorney  for  the  purpose  of 
defrauding  the  creditor,  and  he  promising  to  reconvey  after 
an  arrangement  should  have  been  made  with  the  creditor. 
The  attorney  procured  a  conveyance  of  the  land  to  himself, 
and  claimed  to  hold  it  absolutely  as  against  the  client. 
The  court  held  that  although  the  agreement  was  illegal, 
and  the  law  would  not  relieve  either  party  against  the 
other  when  they  stood  upon  an  equal  footing,  yet  the  rule 
prohibiting  an  attornej'^  from  obtaining  any  advantage  in  a 
transaction  with  his  client  must  prevail,  and  that  the  attor- 
ney must  reconvey  the  land,  upon  the  refunding  of  the 
consideration  paid.^ 

An  attorney  who  issues  an  execution  cannot  become  a 
purchaser  at  the  sheriff's  sale,  either  on  his  own  account  or 
as  the  agent  of  a  third  person,  without  the  consent  and 
against  the  interest  of  his  client,  and  leaving  the  client's 
debt  unsatisfied;  but  when  the  client  himself  is  not  prohib- 
ited from  purchasing,  the  attorney  may  purchase  with  his 
assent,  and  neither  the  defendant  in  the  execution  nor  a  third 
person  can  object  to  the  validity  of  such  a  purchase.^  But 
if  the  attorney  purchases  property  at  sheriff's  sale,  under  an 
execution  of  which  he  has  control,  and  the  circumstances 
warrant  an  inference  of  unfairness  in  the  sale,  the  attorney 
will  be  held  trustee  for  his  client.' 

Counsel  who  has  been  consulted  about  a  title  to  land  will 
not  be  permitted  to  purchase  an  outstanding  one,  and  set 
it  up  in  opposition  to  his  client.^  If  he  does,  it  enures  to 
the  benefit  of  the  client.' 

The  attorney  cannot  be  permitted  to  buy  for  himself, 
property  at  a  sale  at  which  he  represents  the  execution 

'  Ford  V.  Harrington,  16  N.  Y.  285. 

^  Hawley  v.  Cramer,  4  Cowen,  717. 

'  Mackay  v.  Martin,  26  Tex.  57;  80  Am.  Deo.  641. 

■■  Hoclcenbury  v.  Carlisle,  5  Watts  &  S.  348;  Cleavinger  v.  Keimer,  3 
Ibid.  486;  Davis  v.  Kline,  96  Mo.  401,  citing  text. 

°  Galbraith  v.  Elder,  8  Watts,  81.  But  see  De  Vinney  v.  Norris,  8  Watts, 
314. 
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plaintiff,  at  less  than  the  execution  debt.'  If  he  purchases, 
he  will  be  held  to  be  trustee  for  his  client.^  The  burden  is 
on  the  attorney  to  prove  that  the  transaction  was  fair,  in- 
telligent, and  free.  But  there  can  be  no  recovery  unless 
actual  damage  to  the  client  be  proved.'  If  the  client 
chooses  to  permit  the  attorney  to  accept  and  retain  an  in- 
terest more  or  less  conflicting  with  that  of  the  client,  this 
may  afterward  estop  the  client  from  disputing  the  lawyer's 
right  so  to  act.  But  to  work  such  an  estoppel,  the  client 
must  have  acted  with  a  full  knowledge  of  all  the  circum- 
stances, must  have  been  competent  so  to  act,  and  must  have 
acted  without  restraint.^ 

g  275.  Exceptions  to  the  rule. — There  have  been  cases 
of  purchases  from  clients,  when  in  the  absence  of  all  fraud 
and  misrepresentation,  the  courts  have  refused  to  set  aside 
the  sale.  Where  a  solicitor  had  purchased  an  estate  from 
his  client,  although  the  solicitor  was  also  trustee  for  the 
sale  of  the  estate  for  payment  of  debts,  the  purchase  was 
confirmed  ujjon  the  ground  of  his  having  attempted  in- 
effectually to  sell,  of  the  absence  of  fraud,  and  of  the  pur- 
chase having  been  recognized  and  approved  by 'the  cesiwi 
que  trust? 

So  a  grant  of  a  leasehold  interest  from  a  client  to  his  at- 
torney, who  was  a  near  relation,  in  consideration  of  money 
secured  by  bond,  afterward  released,  and  in  consideration 


'  Leisenring  v.  Black,  .5  Watts,  303;  30  Am.  Deo.  322. 

^  Howell  V.  Baker,  4  .Johns.  Ch.  118;  Downey  v.  Gerrard,  3  Grant  Cas. 
64;  Moore  ti.  Bracken,  27  111.  23;  Glddings  u.  Eastman,  5  Paige,  561;  Stock- 
ton V.  Ford,  11  How.  232;  Case  v.  Carroll,  35  N.  Y.  385. 

'  Howell  V.  Ransom,  11  Paige,  538;  Jennings  v.  McConnell,  17  111.  148; 
Hawley  v.  Cramer,  4  Cowen,  717;  Evans  o.  Ellis,  5  Den.  640;  Wendell  v. 
Rensselaer,  1  Johns.  Ch.  344;  Miles  v.  Irwin,  1  McCord,  524;  Kisling  v. 
Shaw,  33  Cal.  424. 

*  As  to  laches,  see  Marsh  v.  Whitmore,  21  Wall.  178;  Williams  v.  Reed, 
3  Mason,  405.  When  the  relation  of  attorney  and  client  exists,  the  law 
makes  a  presnmption  against  the  attorney  and  in  favor  of  the  client,  and 
the  assignment  of  a  mortgage  by  the  latter  to  the  former  is  presump- 
tively void.    (Merryman  v.  Euler,  59  Md.  588;  43  Am.  Rep.  564.) 

'  Clark  V.  Swaile,  2  Eden,  134;  Revett  v.  Harvey,  1  Sim.  <fe  St.  502;  Ex 
parte  James,  8  Ves.  337.    See,  also,  Phayre  v.  Peree,  3  Dow,  117. 
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of  being  indemnified  from  all  costs,  if  the  title  should  be 
impeached,  the  attorney  re-demising  to  the  client  at  a  nom- 
inal rent  for  the  lives  of  the  client  and  his  wife,  was  sup- 
ported as  against  the  next  of  kin  of  the  client  who  acqui- 
esced in,  and  recognized  it  as  fair/ 

A  client  had  a  reversionary  interest  which  an  attorney  pur- 
chased. In  the  event,  the  purchase  became  advantageous 
to  the  attorney,  but  without  fraud  or  misrepresentation,  as 
at  the  time  of  the  purchase  both  were  ignorant  of  the  value. 
The  proposal  for  the  sale  came  from  the  client.  A  bill 
charging  fraud  and  misrepresentation,  confidence  and 
knowledge  on  the  one  side,  with  ignorance  ori  the  other, 
and  not  bringing  forward  the  only  incorrect  circumstance, 
viz:  the  receipt  taken  as  for  money  paid,  although  the  con- 
sideration was  by  deduction  from  bill  of  costs,  not  then  of 
that  amount,  was  dismissed.^ 

When  a  solicitor  purchases  or  obtains  a  benefit  from  a 
client  he  must,  therefore,  show  that  he  has  taken  no  ad- 
vantage of  his  professional  position,  but  has  done  as  much 
to  protect  the  client's  interest  as  he  would  have  done  in  the 
case  of  the  client  dealing  with  a  stranger.^  If  an  attorney 
can  show  that  he  is  entitled  to  purchase  property,  notwith- 
standing his  character  of  attorney  or  agent,  and  yet,  if  in- 
stead of  openly  purchasing  it,  he  purchases  it  in  the  name 
of  a  third  person  as  his  agent  or  trustee,  without  disclosing 
the  fact,  the  purchase  is  void.*  The  purchase  of  a  subject- 
matter  of  a  suit  by  an  attorney  being  generally  void  as 
against  the  policy  of  the  law,  it  makes  no  difference  that  the 
attorney  is  not  the  purchaser  on  the  record.*  A  gift  by  a 
client  to  a  solicitor  during  the  relation  is  also  against  the 
policy  of  the  laws,  and  generally  void.^  Solicitors  actingas 
trustees  are  entitled  to  costs  out  of  pocket,  but  not  for  ser- 

'  Bellew  V.  Kussell,  1  Ball  &  B.  96. 
^  Montesquieu  v.  Sandys,  1  Ball  &  B.  304. 

^  Savery  v.  King,  5  H.'  L.  Cas.  627;  2  Jur.  N.  S.  503;  25  Law  J.  Ch.  482. 
'  Lewis?).  Hillman,  3  H.  L.  Cas.  607. 

*  Simpson  v.  Lamb,  7  El.  &  B.  84;  3  Jur.  N.  S.  412;  26  Law  ,T.  Q.  B.  121. 
« O'Brien  v.  Lewis,  9  Jur.  N.  S.  528;  32  Law  J.  Ch,  569;  11  Wee^s..  R.  318; 
8  Law  T.  N.  S.  179. 
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vices  performed  by  themselves  as  solicitors  in  executing  the 
trust.  The  rule,  however,  it  is  said,  does  not  extend  beyond 
tlieir  acting  as  solicitors  for  themselves.* 

So  far  as  concerns  third  parties  the  sales  are  valid,  but 
the  privilege  of  disannulling  the  sales  belongs  to  the  client. 
A  third  person  after  the  sale  cannot  set  up  the  client's  in- 
terest in  opposition  to  the  lawyer.'^ 

§  276.  No  extortionate  agreement  as  to  compensation 
will  be  sustained  by  the  courts.  While  generous  allowances 
will  be  made  to  counsel  struggling  in  behalf  of  a  helpless 
client,  to  maintain  a  claim  ultimately  pronounced  to  be 
just;  and  while  fees  are  proportioned  to  responsibility  as 
well  as  skill  and  labor,  j'et  if  a  lawyer  takes  advantage  of 
his  position  to  obtain  excessive  or  oppressive  gifts  or  fees, 
not  only  may  they  be  recovered  back  by  the  client,  but  the 
act  maj"^  be  punished  by  the  court.'' 

There  are  many  cases,  however,  in  which,  if  the  lawyer 
does  not  help  the  client  by  buying  or  agreeing  to  buy  the 
client's  property,  the  client  will  be  ruined.  To  preclude  the 
client  being  aided  by  the  lawyer  would  often  preclude  the 
client  from  being  aided  at  all.  But  to  sustain  sales  of  this 
chLiracter  two  conditions  are  essential :  1st.  The  sale  must 
be  fair.  The  client  must  know  the  value  of  the  thing  sold, 
and  if  there  be  an  exchange,  the  value  of  the  thing  offered 
for  it.  2nd.  The  sale  must  be  free.  The  client  must  not  be 
constrained  to  it  bj'  his  position.     If  so  constrained  the  con- 


'  Cradook  o.  Piper,  1  Macti.  &  G.  664;  I  Hall  &  T.  617;  14  Jur.  97;  19  Law 
J.  Oh.  107;  Clark  v.  Carlon,  7  .lur.  N.  S.  441;  30  Law  J.  Ch.  639;  9  Week.  R. 
5H8;  4  L.  T.  N.  S.  361;  Harbin  v.  Darby,  28  Beav.  325;  6  Jur.  N.  S.  906;  '29 
Law  ,1.  Ch.  622;  8  Week.  R.  512;  New  n.  Jones,  1  Maen.  &  G.  668;  1  Hall  <fe 
•r.  6  i2.  But  see  Lincoln  v.  Windsor,  9  Hare,  158;  15  Jur.  765;  20  Law  J.  Ch. 
5S1;  Broughton  v.  Broughton,  5  DeGex,  M.  &  G.  160;  1  Jur.  N.  S.  965;  25 
Law  J.  Ch.  250. 

■'  Leach  v.  Fowler,  22  Ark.  143;  Wall  v.  Cockerell,  10  H.  L.  Cas.  229. 

'  Wharton  on  Agency,  sees.  575, 576,  577,  618;  Gardnor  v.  Ennor,  35  Beav. 
549;  Richards  v.  French,  32  Law  T.  N.  S.  327;  Phillips  v.  Overton,  4  Hayw. 
(Tenn.)  291;  Rose  v.  Mynatt,  7  Yerg.  30;  Leoatt  u.  Sallee,  3  Porter,  115;  29 
Am.  Dec.  249;  Downing  o.  Major,  2  Dana,  228. 
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tract  will  be  avoided  by  the  court;  and  of  such  constraint, 
unfairness  of  terms  is  strong  presumptive  proof.' 

§  276a.  Purchases  from  client  sustained.— An  attorney 
is  not  prohibited  from  purchasing  property  from  his  client, 
where  the  transaction  is  fair  and  honest,  and  in  no  manner 
tainted  with  fraud,  undue  influence  or  corruption.^  The 
purchase  by  the  solicitor  of  a  railroad  company  of  its  prop- 
erty at  a  judicial  sale,  is  not  of  itself  necessarily  invalid, 
and  until  impeached  must  stand."  So,  the  purchase  by  an 
attorney  of  land  at  sheriff's  sale,  after  inducing  a  compet- 
ing bidder  to  withdraw,  but  exclusively  in  the  interest  of 
his  client  and  without  any  agreement  or  arrangement  for 
the  benefit  of  the  judgment  debtor,  will  not  create  a  trust 
for  the  latter.*  Where  an  attorney  was  employed  to  draw 
a  will  by  which  certain  land  was  devised,  and  in  the  follow- 
ing year  was  consulted  in  reference  to  the  collection  of  the 
rent  of  the  land,  he  was  not  thereby  placed  in  such  a  pro- 
fessional relation  to  the  client  or  to  the  land  as  to  preclude 
him  from  purchasing  the  land  at  a  subsequent  sale  for 

'  Wharton  on  Agency,  see.  574;  Hunter  v.  Atkyns,  3  Mylne  &  K.  113; 
Gibson  v.  Jeyes,  6  Ves.  277;  Jenkins  v.  Gould,  3  Russ.  385;  Edwards  v. 
Myrick,  2  Hare,  60;  Tyrrell  v.  Bank,  10  H.  L.  Cas.  26;  Simpson  v.  Lamb, 
7  El.  &  B.  54;  Lewis  v.  Hillman,  3  H.  L.  Cas.  607;  Savery  v.  King,  7  Ibid. 
627;  Surgett  v.  Byers,  Hemp.  715;  Mott  v.  Harrington,  12  "Vt.  199;  Mills 
■0.  Mills,  26  (loun.  213;  Arden  v.  Patterson,  5  Johns.  Ch.  44;  Howell  v. 
Baker,  4  Johns.  Ch.  118;  Story  v.  Vanderheyden,  9  Johns.  253;  6  Am.  Dec. 

275;   Hawley  v.  Cramer,  4  Cowen,  718;    Lewis  v.  J A ,  4  Edw.  Ch. 

599;  Berrien  v.  McLaue,  1  Hoft'.  Ch.  421;  Poillon  v.  Martin,  1  Sand.  1; 
Barry  v.  Whitney,  3  Sand.  696;  Howell  v.  Ransom,  11  Paige,  538;  Evans 
V.  Ellis,  5  Den.  640;  Ford  v.  Harrington,  16  N.  Y.  285;  Bibb  v.  Smith,  1 
Dana,  582;  Jennings  v.  McConnell,  17  111.  148;  Gray  v.  Emmons.  7  Mich. 
533;  Valentine  I'.  Stewart,  15  Cal.  387;  Miles  t).  Ervin,  1  McC  ord,  524;  16 
Am.  Dec.  623;  Buffalow  v.  Butfalow,  2  Dev.  &  B.  Eq.  241.  Where  an  at- 
torney offered  his  client's  bonds  at  public  sale  and  bought  them  himself 
at  their  full  value  at  the  time,  the  client  being  aware  of  the  purchase,  and 
having  acquiesced  in  it  for  twelve  years,  the  Supreme  Court  of  the  United 
States  held  that  it  was  too  late  for  the  client  to  attempt  to  impeach  the 
validity  of  the  sale.    (Marsh  v.  Whitmore,  21  Wall.  178.) 

^  Laclede  Bank  v.  Keeler,  107  111.  385;  Rogers  v.  Gaston,  43  Minn.  189; 
Hyams  v.  Herndou,  36  La.  An.  879;  Yeamans  v.  James,  27  Kan.  195. 

=  Pacific  Railroad  Co.  v.  Ketchum,  101  U.  S.  289. 

*  Feely  v.  Hoover,  130  Pa.  St.  107. 

A.  &  C— 36. 
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taxes.^  And  an  attorney  may  take  an  assignment  of  a  judg- 
ment in  favor  of  his  client,  in  payment  of  any  debt  due 
him  from  such  client,  and  thus  become  the  lawful  owner  of 
the  judgment.^ 

§  277.    Purchase  of  subject-matter  of  controversy. — 

The  purchase  by  an  attorney  of  an  interest  in  the  thing  in 
controversy  in  opposition  to  the  title  of  his  client  is  forbid- 
den, because  it  places  him  under  temptation  to  be  unfaithful 
to  his  trust.  Such  a  purchase  is  not  voidable  merely,  but 
void  absolutely.''  An  attorney  who  has  been  employed  pro- 
fessionally to  sustain  a  title  to  land  may  not,  either  before 
or  after  the  cause  is  ended,  or  during  the  continuance,  or 
after  the  termination  of  the  relation  of  counsel  and  client, 
while  the  client  holds,  or  after  he  has  conveyed  his  interest, 
purchase  for  himself  any  outstanding  title;  if  he  does,  it 
may  enure  to  the  client  or  his  vendee,  who  may  recover  the 
premises  from  the  counsel  by  paying  or  tendering  the 
amount  of  the  purchase  money  with  interest;  and  a  pur- 
chaser from  such  counsel,  with  notice  of  the  facts,  is  in  the 
same  situation.* 

§  278.  Purchase  of  claims. — In  New  York,  in  1807,  the 
Legislature  interposed  to  prevent  attorneys  from  buying 
notes  or  claims  for  the  purpose  of  bringing  suit  upon  them, 
and  declared  it  a  misdemeanor.  The  law  was  re-enacted  in 
1813,  and  not  being  rigorous  enough  to  prevent  abuses  and 


'  Bowers  v.  Vlrden,  56  Miss.  595;  and  see  Rogers  v.  Gaston,  43  Minn.  189. 

=  Newberg  v.  Schwab,  17  Jones  &  Sp.  232. 

'  Cunningham  v.  Jones,  37  Kan.  477;  1  Am.  St.  Rep.  257. 

■*  Henry  v.  Raiman,  25  Pa.  354;  64  Am.  Dec.  703;  Zeigler  v.  Hughes,  S5 
111.  288;  Harper  v.  Perry,  28  Iowa,  57;  Wheeler  v.  VFillard,  44  Vt.  640;  Da- 
vis V.  Smith,  43  Vt.  269;  Case  v.  Carroll,  35  N.  Y.  385.  See,  also,  Howell 
V.  Baker,  4  Johns.  Ch.  117;  Moore  v.  Bracken,  27  111.  23;  Giddings  v.  East- 
man, 5  Paige,  661.  The  purchase  by  an  attorney  of  an  outstanding  title  to 
land  against  the  interests  of  his  client,  whether  made  during  or  after  the 
termination  of  the  employment,  will  enure  to  the  benefit  of  the  client. 
(Merrymau  v.  Euler,  59  Md.  588;  43  Am.  Rep.  564;  Edwards  v.  Gottschalk, 
25  Mo.  App.  549;  Downard  v.  Hadley,  116  Ind.  131;  Baker  v.  Humphrey, 
101  U.  S.  494;  Davis  v.  Kline,  96  Mo.  401.) 
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evasions,  a  new  and  more  stringent  statute  was  passed  in 
1818,  which  prohibited  all  purchases  of  claims  by  attorneys, 
irrespective  of  the  intent  to  prosecute  them.  The  statute 
was  resisted  in  the  courts ;  but  it  was  sustained  and  enforced.' 
Afterward,  however,  the  law  was  modified  by  amending  it 
so  as  to  limit  its  application  to  cases  where  the  purchase  of 
the  claims  was  made  "  with  the  intent  and  for  the  purpose 
of  bringing  suit,"  and  with  this  qualification  it  remained  a 
part  of  the  statute  law.^  Under  this  law  a  prominent  mem- 
ber of  the  New  York  bar,  acting  in  good  faith  for  a  corpo- 
ration and  in  its  special  interest,  became  the  purchaser  at  a 
receiver's  sale  of  various  claims,  under  the  supposition  that 
his  clients  would  ratify  the  act.  This  they  refused  to  do, 
and  repudiated  the  purchase.  He  assumed  the  ownership 
himself,  and  brought  suit  upon  the  claims.  The  statute 
was  set  up  against  him,  and  the  court  held  he  could  not 
recover.^ 

g  279.  Information  received  from  the  client. — An  at- 
torney cannot  use  information  received  by  him  from  his 
client  in  opposition  to  the  client.  An  attorney,  for  instance, 
who  has  been  consulted  respecting  the  title  to  lands,  cannot 
afterward  become  a  purchaser  of  such  lands  from  the  State 
or  from  a  third  party,  to  use  against  his  client.  Such  a 
purchase  will  enure  to  the  benefit  of  the  client.*  But  it  is 
said  that  the  fact  that  in  other  independent  suits  an  attor- 
ney became  acquainted  with  the  business  of  the  adverse 
party,  will  not  prevent  him  from  acting  professionally 
against  such  party." 

'  See  ante,  sec.  121;  People  v.  Walbridge,  6  Cowen,  572;  S.  C.  3  Wend. 
120. 

=  Rev.  Stats.  N.  Y.  288,  sec.  71;  Reviser's  Notes,  3  Rev.  Stats.  2nd  ed. 
697. 

'  Mann  v.  Fairchild,  2  Keyes,  106. 

*  Wharton  on  Agency,  sec.  578;  Carter  v.  Palmer,  8  Clark  &  P.  657;  Pa- 
ley  on  Agency,  34»;  Galbralth  v.  Elder,  8  Watts,  81;  Cleavinger  v.  Rei- 
raar,  3  Watts  &  S.  486;  Taylor  v.  Blaoklow,  3  Bing.  N.  C.  235;  3  Scott,  614; 
Williamson  d.  Morlarty,  19  Week.  R.  818;  Henry  v.  Raiman,  25  Penn.  354; 
64  Am.  Deo.  703;  Reed  v.  Norris,  2  Mylne  &  C.  374.  But  see  Porter  v. 
Peckham,  44  Cal.  204. 

*  Price  V.  Railroad,  18  Ind.  137. 
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g  280.  Investment  of  moneys. — AVhen  monej's,  which 
furm  part  of  a  larger  sum  placed  by  the  client  in  tiie  hands 
of  a  solicitor  for  purposes  of  investment,  are  lent  by  him  on 
the  security  of  a  mortgage,  in  which  he  has  affected  to  act 
as  principal,  the  client  is  bound  by  notice  of  all  the  circum- 
stances which  come  witljin  the  attorney's  knowledge.'  And 
where  money  is  intrusted  to  an  attorney  by  his  client,  with- 
out any  particular  investment  being  in  contemplation,  and 
is  allowed  to  remain  in  the  hands  of  the  solicitor,  the 
amount  becomes  a  debt  due  from  the  attorney  to  the  client. 
If  the  attorney  afterward  misapplies  the  money,  and  to 
cover  his  fraud  obtains  from  another  client  a  transfer  of  an 
equitable  interest  under  a  previously  executed  mortgage, 
no  money  of  the  first  client  being  paid  to  the  second,  the 
transfer  thus  obtained  may,  on  the  latter's  discovering  the 
fraud,  be  set  aside  in  equity;  for  no  money  having  'passed 
at  the  time  the  transfer  was  executed,  no  interest  passed  by 
its  execution." 

§  281.  Gifts  by  the  client. — It  appears  that  in  the  ab- 
sence of  fraud,  misrepresentation,  or  circumvention,  a  client 
may  make  a  voluntary  gift  to  his  attorney  or  agent,  and  in 
such  case  it  will  not  be  set  aside;'  but  third  parties  should 
be  present  to  witness  the  fairness  of  the  transaction,  as  a 
suspicion  will  always  attach.*  Courts  of  equity  have  on 
principles  of  public  policy  set  aside  gifts  made  b}"  clients 
to  iheir  attorneys  without  actual  fraud,  during  the  period 
when  the  attorney  has  in  his  hands  the  management  of  his 
client's  affairs.^     But  when  the  cause  is  finished  and  the  re- 

'  Spaight  V.  Cowne,  1  Hem.  &  M.  359. 

=  Wan  V.  Cockerell,  10  H.  L.  Cas.  229;  H  Week.  R.  442;  8  L.  T.  N.  S.  1. 
See  generally  as  to  retainer  and  employment,  Seewell  v.  Allen,  17  L.  J. 
Ex.  246;  Painter  v.  Abell,  II  Week.  R.  651;  8  L.  T.  N.  S.  287;  33  L.  J.  Ex. 
60;  Gemmell  v.  Macalister,  9  Jur.  N.  S.  285;  U  Week.  R.  486;  7  L.  T.  N.  S. 
841. 

»  Walmsley  v.  Booth,  2  Atk.  40;  Craig  v.  Mansfield,  1  Ves,  379;  Oldham 
V.  Hand,  2  Ves.  259,  549. 

■•  Harris  v.  Trenienheere,  15  Ves.  40;  and  see  Haguennin  v.  Barclay,  14 
Ves.  300;  Gibson  v.  Jeyes,  6  Ves.  267;  13  Ves.  52,  138. 

°  Welles  V.  Middleton,  I  Cox,  112;  Montesquieu  v.  Sandys,  1  Ball.  &  B, 
312. 
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lation  no  longer  exists,  the  gift  will  not  be  set  aside.'  In  a 
gift  by  a  testator,  it  is  not  decisive  evidence  of  fraud  that 
the  attorney  who  drew  the  will  was  one  of  the  residuary 
legatees.^  Yet  it  seems  to  be  both  English  and  American 
doctrine,  as  laid  down  in  some  cases,  that  the  attorney  can- 
not, while  the  business  with  his  client  is  unfinished,  receive 
from  him  any  gift,  or  bind  his  client  in  any  mode  to  make 
him  greater  compensation  for  his  services  than  he  would 
have  a  right  to  demand  if  no  contract  should  be  made  dur- 
ing the  relation.  Such  a  gift  so  accepted  may  be  recovered 
back  by  the  client  in  a  court  of  chancery,  or  by  the  client's 
creditors,  if  necessary  for  them  to  assert  a  right  to  it  to 
satisfy  their  demands.  When  the  relation  of  attorney  and 
client  exists,  and  security  is  taken  by  the  former  from  the 
client,  the  presumption  is  that  the  transaction  is  unfair, 
and  the  onus  of  proving  its  fairness  is  upon  the  attorney.^ 
In  all  matters  of  gift  or  contract  between  attorney  and 
client,  the  greatest  fairness  is  exacted,  and  the  burden  of 
proof  as  to  the  rectitude  of  the  transaction  is  on  the  attorney; 
and  upon  failure  to  make  proof,  equity  treats  if  as  one  of 
constructive  fraud.^ 

§  282.  Rendering  accounts. — The  duty  of  rendering 
proper  accounts  is  imperative  upon  attorneys,  and  it  may 
in  all  proper  cases  be  enforced  against  them.    The  attoruey 

'  Ibid.;  Oldham  v.  Hand,  2  Ves.  259;  Harris  v.  Tremeuheere,  15  Ves.  84. 

2  Paine  v.  Hall,  18  Ves.  475. 

^  Evans  v.  Evans,  5  Denio,  640;  Newman  v.  Payne,  2  Ves.  199;  Walms- 
ley  D.  Booth,  3  Atk.  25;  Montesquieu  u.  Sandys,  18  Ves.  313;  Stockton  r. 
Ford,  11  How.  247;  Starr  v.  Vanderheyden,  9  Johns.  253;  6  Am.  Dec.  275; 
Howell  V.  Kansom,  11  Paige,  538;  De  Rose  v.  Fay,  4  Edw.  Ch.  40;  Lewis  v. 
J.  A.  Ibid.  599;  Berrien  v.  McLane,  1  Hoff.  Ch.  424;  Miles  v.  Irvin,  1  Mc- 
Cord,  524;  16  Am.  Dec.  623;  Rose  v.  Mynatt,  7  Yerg.  30;  Bibb  v.  Smith. 
1  Dana,  482;  Smith  v.  Thompson's  Heirs;  7  Mon.  B.  308;  Jennings  v.  Mc- 
Connell,  17  111.  148;  Lecatt  v.  Sallee,  3  Porter,  115;  29  Am.  Dec.  244. 

'  Jennings  v.  McConnell,  17  111.  148.  See  Atwood  v.  Mansfield,  50  111. 
496.  To  sustain  a  gift  from  a  client  to  his  attorney,  it  is  incumbent  upon 
the  latter  to  show  aflBrmatively,  not  only  that  it  is  voluntary,  but  also 
that  it  is  made  with  full  knowledge  on  the  part  of  the  client  of  all  mate- 
rial facts  known  to  the  attorney,  and  that  it  is  not  brought  about  by  any 
undue  influence.  (Whipple  v.  Barton,  63  N.  H.  613;  and  see  Cowee  v.  Cor- 
nell, 75  N.  Y.  91;  31  Am.  Rep,  428.) 
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must  place  his  client  in  full  information  of  all  money  trans- 
actions concerning  his  business ;  he  must  inform  him  of  his 
true  interest.  If  he  takes  an  unfair  advantage  of  his  client's 
confidence,  accounts  settled  for  many  years  will  be-  opened, 
even  though  the  vouchers  have  been  surrendered.^  Courts 
of  equity  will  require  this  if  the  client  has  been  imposed 
upon.  In  cases  of  unfairness  and  improper  use  of  influence, 
the  account  may  be  opened  at  any  time.  If  the  vouchers 
have  been  delivered  up  and  cannot  be  found,  the  oath  of  the 
party  must  be  admitted  as  to  their  contents.^  A  solicitor 
may  even  be  liable  for  not  compelling  a  receiver  of  an  estate 
to  account  and  pay  over  a  balance,  but  this  is  rather  upon 
the  ground  of  the  attorney's  liability  for  negligence.'  If  an 
account  is  settled,  and  a  security  is  taken  by  an  attorney 
from  his  client,  the  transaction  will  be  viewed  with  sus- 
picion ;  but  still  is  not  to  be  treated  as  a  nullity ;  unless  the 
attorney  fail  to  afford  to  his  client  all  the  information  he 
possesses  connected  with  his  demand,  and  the  nature  of  the 
security.  If  such  be  the  case,  the  security  cannot  be 
enforced.  -  In  a  suit  to  enforce  a  security  by  way  of  mort- 
gage, from  a  client  to  an  attorney,  the  latter  would  be  liable 
for  the  costs,  if  it  were  shown  that  the  security  exceeded  the 
amount  claimed  and  the  amount  due.* 

§  282a.  Duty  of  prosecuting  attorney. — The  prosecuting 
attorney  is  a  sworn  minister  of  justice,  whose  duty  it  is  to 
see  that  the  innocent  are  protected,  as  well  as  that  the  guilty 
are  brought  to  punishment,  and  who  must  stand  indififerent 

'  Lewes  v.  Morgan,  3  Anstr.  769;  Morgan  v.  Lewes,  4  Dow.  29;  Lewes  v. 
Morgan,  5  Price,  42;  affirmed  on  appeal  to  House  of  Lords,  and  rehearing. 

3  Younge  &  J.  230;  Browne  v.  Pring,  1  Ves.  Sr.  407;  Drapers  Co.  v.  Davis, 
2  Ack.  295;  Abbey  v.  Petcli,  I  Younge  &  (J.  Cli.  258.  Starr  v.  Vanderhey- 
den,  9  Jolins.  253. 

'  Ibid;  Newman  v.  Payne,  2  Ves.  199. 

'  18  Ves.  72;  Ross  v.  Sterling,  i  Dow.  442. 

■•  Dunson  v.  Paterson,  11  Jur.  96;  8  L.  T.  313;  Higgins  v.  Joyce,  2  Jones 
&  L.  282;  Jones  i;.  Roberts,  9  Beav.  419;  Wendell  v.  Van  Rensselaer,  1 
Johns.  C.  H.  344;  Bristol  v.  Dana,  12  Wend.  142;  27  Am.  Dec.  122;  Howell 
V.  Baker,  4  Johns.  Ch.  118;  Bibb  v.  Smith,  1  Dana,  582;  Phelps  v.  Overton, 

4  Hayw.  292;  Downing  v.  Major,  2  Dana,  228;  7  Yerg.  30. 
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as  between  the  accused  and  any  private  interest.'  He  is  the 
legal  adviser  of  the  grand  jury,  and  may  be  present  and 
assist  them  in  their  examination  of  cases,  but  he  can  take  no 
part  in  their  deliberation.^  And  he  may  not  influence  the 
action  of  the  grand  jury.^ 

'  People  V.  Bussey,  82  Mich.  49;  People  v.  Quick,  58  Mich.  322;  Com- 
monw.  V.  Nicely,  130  Pa.  St.  261;  People  v.  Carr,  64  Mich.  702. 
'  State  V.  Adam,  40  La.  An.  745;  State  v.  Aleck,  41  La.  An,  83. 
"  Commonw.  v.  Braduey,  126  Pa.  St.  199. 
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§  283.  Liability  to  the  client.— In  taking  a  survey  of 
the  duties  of  an  attorney  toward  his  client,  we  had  occasion 
to  remark  in  the  preceding  chapter  that  the  attorney  owed 
to  the  client  skill,  care,  and  diligence  in  conducting  his 
business.  But  what  kind  of  skill?  How  much  care?  And 
what  degree  of  diligence?  To  answer  these  questions  will 
be  the  purpose  of  the  present  chapter;  in  which  we  shall 
consider  the  results  of  a  failure  to  exercise  these  things,  such 
failure  being  considered  by  the  law  to  be  negligence  on  the 
part  of  the  attorney,  for  which  negligence  he  may  be  held 
pecuniarily  responsible  by  the  client.  The  corresponding 
remedy  of  the  client  to  obtain  the  benefits  of  this  legal  lia- 
bility will  also  be  discussed. 

§  284.    Degree  of  skill,  care,  and  diligence  required. — 

The  attorney  is  responsible  to  his  client  onlj'  for  the  want 
of  ordinary  care,  and  ordinary  skill,  and  reasonable  dili- 
gence. An  attorney  is  not  answerable  for  every  error  or 
mistake ;  he  should  not  be  held  liable  in  cases  of  reasona- 
ble doubt. 

Attorneys,  says  Lord  Mansfield,  "ought  to  be  protected, 
when  they  act  to  the  best  of  their  skill  and  knowledge. 
But  every  man  is  liable  to  error,  and  I  should  be  very  sorry 
that  it  should  be  taken  for  granted  that  an  attorney  is 
answerable  for  every  error  or  mistake,  and  to  be  punished 
for  it  by  being  charged  with  the  debt  which  he  was  era- 
ployed  to  recover  for  his  client  from  the  person  who  stands 
indebted  to  him.  A  counsel  may  mistake  as  well  as  an  at- 
torney. Yet  no  one  will  say  that  a  counsel  that  has  been 
mistaken  shall  be  charged  with  the  debt.  The  counsel,  in- 
deed, is  honorary  in  his  advice,  and  does  not  demand  a  fee. 
The  attorney  may  demand  compensation.  But  neither  of 
them  ought  to  be  charged  with  the  debt  for  a  mistake.  Not 
only  counsel  but  judges  may  differ  or  doubt,  or  take  time 
to  consider.  Therefore,  an  attorney  ought  not  to  be  liable 
in  cases  of  reasonable  doubt." 

"  No  attorney,"  said  Abbott,  C.  J.,  afterward  Lord  Tenter- 
den,  "  is  bound  to  know  all  the  law;  God  forbid  that  it 
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should  be  imagined  that  an  attorney  or  counsel,  or  even  a 
judge,  is  bound  to  know  all  the  law,  or  that  an  attorney  is 
to  lose  his  fair  recompense  on  account  of  an  error,  being 
such  an  error  as  a  cautious  man  might  fall  into." ' 

It  is  difficult  to  fix  upon  any  rule  which  shall  define  what 
is  negligence  in  a  given  case.  If  the  ordinary  and  average 
degree  of  skill  and  diligence  could  be  determined,  it  has 
been  held  that  this  would  furnish  the  true  rule.  It  is  said 
that  the  attorney  is  to  be  protected  when  he  acts  in  good 
faith,  and  to  the  best  of  his  skill  and  knowledge.^  The  want 
of  ordinary  care  and  skill  is  gross  negligence.'  In  the 
United  States  an  attorney  is  yested  with  some  discretionary 
power ;  especially  where  the  client  resides  at  a  considerable 
distance.  An  attorney  ought  not  to  be  held  liable  where  he 
has  acted  honestly,  and,  in  his  opinion,  for  the  best  inter- 
ests of  his  client.* 

But  if  an  attorney  disobeys  express  lawful  instructions  of 
his  client,  and  a  loss  ensues,  he  is  responsible  for  it.^  If  he 
is  instructed  to  bring  suit  upon  a  note,  and  acting  under 
the  honest  impression  that  he  would  best  promote  his  cli- 
ent's interests  by  not  bringing  suit  immediately,  he  omits 
to  do  so,  and  the  money  is  lost  by  the  insolvency  of  the 
maker,  the  attorney  is  liable  in  an  action  against  him,  and  the 
measure  of  damages  is  what  might  have  been  recovered  if 
suit  had  been  brought  at  first.'  A  client  has,  however,  as  we 
have  seen,  usually  no  right  to  control  his  attorney  in  the 

'  Montrion  v.  Jefiferys,  2  Car.  &  P.  113;  Pitt  v.  Yalden,  4  Burr.  2060.  An 
attorney  is  bound  to  exercise  reasonable  diligence  and  skill,  and  tiie 
skill  required  lias  reference  to  the  character  of  the  business  he  has  un- 
dertaken to  do.  (Cox  V.  Sullivan,  7  Ga.  144;  50  Am.  Dec.  386;  Holmes  v. 
Peck,  1  R.  I.  242;  Pennington  v.  Yell,  6  Eug.  Ark.  212.) 

^  Gilbert  v.  Williams,  8  Mass.  57;  5  Am.  Dec.  77;  19  Eng.  C.  L.  136.  An 
attorney  who  undertakes  the  collection  of  a  debt,  and  who  exercises  rea- 
sonable care  and  skill  in  the  undertaking,  cannot  be  held  liable  to  his  cli- 
ent if  the  debt  be  not  collected.    (Savings  Bank  v.  Ward,  100  U.  S.  195.) 

=  Holmes  v.  Peck,  1  R.  I.  245;  Cox  v.  Sullivan,  7  Ga.  144;  50  Am.  Dee. 
386;  Pennington  v.  Yell,  6  Eng.  212. 

■•  Lynch  v.  Commonwealth,  16  Serg.  &  R.  368;  16  Am.  Dec.  582;  Stokeley 
V.  Robinson,  10  Casey,  317. 

5  Gilbert  v.  Williams,  8  Mass.  57;  5  Am.  Dec.  77. 

'  Cox  V.  Livingston,  2  Watts  &  S.  103;  37  Am.  Dec.  486;  Wilcox  v. 
Plummer,  4  Peters,  172. 
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due  and  orderly  conduct  of  a  suit,  and  it  is  his  duty  to  do 
what  the  court  would  order  to  be  done,  though  his  client 
instruct  him  otherwise.'  So  far  as  the  rules  of  law  permit, 
it  is  safer  for  counsel  to  follow  a  client's  instruction,  if  a  cli- 
ent refuses  to  follow  advice  after  it  is  given  to  the  best  of 
the  attorney's  judgment.'''  In  bringing  suits,  attorneys  are 
responsible  for  losses  caused  by  their  disregard  of  rules  of 
law  which  are  well  and  clearly  defined,  both  in  the  text- 
books and  reports,  and  which  have  existed  and  been  pub- 
lished long  enough  to  justify  the  belief  that  they  are  well 
known  to  the  profession.' 

It  is  no  answer  for  an  attorney,  when  sued  in  detinue  for 
a  deed  which  has  been  intrusted  to  him  by  a  client,  to  say 
simply  that  he  has  lost  it.^  The  client  seems  not  bound  to 
any  particular  degree  of  diligence,  unless  expressly  stipu- 
ulated  for.^  As  it  is  the  duty  of  an  attorney  to  communi- 
cate to  his  client  whatever  information  he  acquires  in 
relation  to  the  matters  placed  in  his  hands,  he  will  be 
presumed,  in  the  absence  of  proof,  to  have  discharged  his 
duty.°  And  it  is  held  a  fair  presumption  that  an  attornej- 
acts  according  to  his  client's  instructions,  unless  in  case  of 
such  gross  negligence  that  a  violation  may  be  inferred.' 

§  285.  Skill  required.— Tindal,  C.  J.,  says :  "  It  would 
be  extremely  difficult  to  define  the  exact  limit  by  which 
the  skill  and  diligence  which  an  attorney  undertakes  to 
furnish  in  the  conduct  of  a  cause  is  bounded ;  or  to  trace, 
precisely,  the  dividing  line  between  that  reasonable  skill 


'Anon.  I  Wend.  108;  Read  v.  French,  28  N.  T.  285. 

"  Nave  V.  Baird,  12  Ind.  318. 

'  Goodman  v.  VV^alker,  30  Ala.  482;  68  Am.  Deo.  134;  Citizens'  Loan,  etc'' 
Assoc.  V.  Friedley,  123  Ind.  143;  18  Am.  St.  Rep.  320,  citing  text. 

■*  Reeveri;.  Palmer,  5  Com.  B.  N.  S.  84;  Northwestern  Company  t;.  Sharr, 
28  Eng.  L.  &  E.  555.  See  Huntley  v.  Company,  1  Fost.  &  F.  211.  An  at- 
torney whose  oflSce  has  been  broken  open,  and  papers  stolen  therefrom, 
without  negligence  on  his  part,  is  not^liable  for  the  loss.  (Hill  v.  Barney, 
18  N.  H.  607.)  . 

°  Cox  V.  Sullivan,  7  Ga.  144;  50  Am.  Dec.  386. 

«  Bieroe  v.  Red  Bluflf  Hotel  Co.  31  Cal.  160. 

'  Holmes  v.  Peck,  1  R.  I.  242. 
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and  diligence  which  appears  to  satisfy  his  undertaking,  and 
that  crassa  negligentia,  or  lata  culpa,  mentioned  in  some  of 
the  cases,  for  which  he  is  undoubtedly  responsible.  The 
cases,  however,  appear  to  establish,  in  general,  that  an  at- 
torney is  liable  for  the  consequences  of  ignorance  or  non- 
observance  of  the  rules  of  practice  ;  for  want  of  care  in  the 
preparation  of  the  cause  for  trial,  or  of  attendance  thereon 
with  his  witnesses ;  and  for  the  mismanagement  of  so  much 
of  the  conduct  of  a  cause  as  is  usually  and  ordinarily  allot- 
ted to  his  department  of  the  profession.  But,  on  the  other 
hand,  he  is  not  answerable  for  error  in  judgment  u])on 
points  of  new  occurrence,  or  of  nice  and  doubtful  construc- 
tion, or  of  such  as  are  usually  entrusted  to  men  in  tlie 
higher  branch  of  the  profession  of  the  law."^  The  same 
judge  in  another  case  also  observes:  "Every  person  who 
enters  into  a  learned  profession  undertakes  to  bring  to  the 
exercise  of  it  a  reasonable  degree  of  care  and  skill.  He 
does  not  undertake,  if  he  is  an  attorney,  that  at  all  events 
you  shall  gain  your  case;  nor  does  a  surgeon  undertake 
that  he  will  perform  a  cure;  nor  does  he  undertake  to  use 
the  highest  possible  degree  of  skill.  There  may  be  persons 
who  have  higher  education  and  greater  advantages  than 
he  has;  but  he  undertakes  to  bring  a  fair,  reasonable,  and 
competent  degree  of  skill,  and,"  (addressing  the  jury)  "  you 
will  say  whether  in  this  case  the  injury  was  occasioned  by 
the  want  of  such  skill  in  the  defendant."^  And  Lord  Cot- 
tenham,  delivering  a  unanimous  judgment  in  tlie  House  of 
Lords,  also  remarks:  "Professional  men  possessed  of  a  rea- 
sonable portion  of  information  and  skill,  according  to  the 
duties  they  undertake  to  perform,  and  exercising  what  they 
so  possess  with  reasonable  care  and  diligence  with  affairs 
of  their  employers,  certainly  ought  not  to  be  held  liable  for 
errors  in  judgment,  whether  in  matters  of  law  or  discretion. 
Every  case,  therefore,  ought  to  depend  upon  its  own  pecu- 


'  Godefroy  v.  Dalton,  6  Blng.  467;  4  Moore  &  P.  149. 

^  Lamphier  v.  Phipos,  8  Car.  &  P.  475;  Vi^hite  v.  Washington,  1  Barnes, 
302;  2  Barnes,  4;  Holmes  v.  Peck,  1  R.  I.  242;  Walpole's  Administrator^;. 
Carlisle,  32  Ind.  415;  Stephens  v.  Walker,  55  111.  151. 
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liar  circumstances;  and  when  an  injury  has  been  sustained 
which  could  not  have  arisen  except  from  the  want  of  such 
reasonable  skill  and  diligence,  or  the  absence  of  either,  the 
law  holds  the  attorney  liable.  In  undertaking  the  client's 
case,  he  undertakes  for  the  existence,  and  for  the  due  em- 
ployment of  these  qualities." ' 

The  law  requires  an  attorney  to  be  acquainted  with  the 
practice  of  his  court,  with  the  ordinary  rules  of  pleading 
and  evidence,  the  existence  of  statutes  and  rules  of  courtj 
and  in  cases  free  from  doubt,  with  their  construction  also.^ 
To  illustrate,  bringing  an  action  of  assumpsit  on  a  deed 
under  the  common-law  system,^  suing  in  a  court  of  limited 
jurisdiction,  for  a  debt  which  was  contracted  out  of  the 
jurisdiction,  the  blunder  resulting  in  a  nonsuit,^  and  omit- 
ting, from  mistake,  to  procure  the  ordinary  instruments  of 
evidence,^  are  cases  in  which  an  attorney  has  been  held  lia- 
ble for  ignorance  or  want  of  skill.  The  offense  must  amount, 
to  lata  culpa  or  crassa  negligentia.^ 

It  is  actionable  negligence  to  lay  the  venue  in  the  wrong: 
county.'  So  to  bring  an  action  in  a  court  which  had  no 
jurisdiction,  subjects  the  attorney  to  liability;*  and  it  is 
held  that  delay  in  bringing  an  action  until  too  late,  so  that 


'  Hart  V.  Frame,  6  Clark  &  F.  193;  S.  C.  3  London  .luris.  550.  See,  also,, 
Pitt  (1.  Yalden,  4  Burr.  2061,  per  Lord  Mansfield;  Saidler  v.  Elliott,  3  Barn. 
&  C.  738;  5  Dowl.  &  R.  635;  Russell  v.  Palmer,  2  Wils.  325;  Kemp  v.  Burt, 
4  Barn.  &  Adol.  424;  1  Nev.  &  M.  262. 

■^  Saidler  v.  Elliott,  3  Barn.  &  C.  738;  5  Dowl.  &  R.  635,-  Citizens'  Loan,, 
etc.  Assoc.  V.  Friedley,  123  Ind.  143;  18  Am.  St.  Rep.  320.  It  is  the  duty  of 
an  attorney  to  know  whether  public  matters,  such  as  the  duties  of  the 
officers  connected  with  the  court  in  which  he  practices,  are  regulated  by 
statute.  And  if  he  does  not  know  whether  the  duties  of  the  clerk  of,  the- 
court  in  which  his  professional  duties  are  performed  are,  or  are  not,  de- 
fined by  statute,  he  cannot  be  deemed  to  possess  competent  skill.  (Hille- 
gass  V.  Bender,  78  Ind.  225.) 

=  Oliflfe  V.  Prosser,  2  Dowl.  O.  S.  21. 

'  Williams  v.  Gibbs,  5  Ad.  &  E.  208. 

*  Godefroy  I).  Dalton,  6  Bing.  467;  4  Moore  &  P.  149.  See,  also,.Shillcoek 
V.  Passman,  7  Car.  &  P.  289;  Hart?).  Frame,  6  Clark  &  F.  193;  3  London 
Jurist,  547;  Hopping  ?;.  Quin,  12  Wend.  519. 

«  Purvis  V.  Landall,  12  Clark  &  P.  91. 

'  Kemp  V.  Burt,  4  Barn.  &  Adol.  424. 

"  Williams  v.  Gibbs,  5  Ad.  &  E.  208. 
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• 

the  claim  was  lost,  renders  the  attorney  liable; '  and  so  an 
attornej'  has  been  held  liable  for  omitting  to  insert  in  a  writ 
the  full  amount  of  his  client's  claim,  whereby  the  latter  sus- 
tained a  loss.'^  Carelessly  and  negligently  conducting  pro- 
ceedings on  a  new  trial,  so  that  the  order  granting  the  same 
is  reversed  in  the  appellate  court,  will  fix  the  liability  of  the 
attorney,  even  though  the  client  employed  other  counsel  in 
the  appellate  court;  and  so  for  negligence  in  not  perfecting 
the  appeal/ 

§  286.  Liability  for  mistakes. — It  has  been  ruled  that 
attorneys  are  not  liable  for  mistakes  on  difficult  points  of 
law,  because,  as  Lord  Mansfield  observes,  "  not  only  counsel 
but  judges  may  differ  or  doubt,  and  take  time  to  consider."  * 
As  to  matters  peculiarly  within  his  own  province,  an  attor- 
ney is  not  liable  for  an  error  in  case  of  reasonable  doubt ; 
but  the  question  usually  is,  whether  a  proceeding  has  failed 
by  the  negligence  of  the  attorney;  and  what  is  so  doubtful 
as  to  exonerate  him  in  acting  on  a  mistaken  construction  is 
for  the  jury  to  decide,  under  the  direction  of  the  presid- 
ing judge.'  With  these  qualifications,  every  attorney,  in 
undertaking  the  business  of  his  client,  professes  himself  to 
be  acquainted  with  the  duties  imposed  on  him  by  statute, 

;rule  of  court,  or  the  known  and  usual  practice  as  proved  b^' 
those  who  are  conversant  therewith ;  and  if  he  further  under- 
take to  determine  questions  of  law,  and  to  act  upon  his  own 

'  opinion,  he  will  also  be  answerable  for  his  errors.^ 

But  an  honest  and  mutual  mistake  between  the  defendant 
and  an  attorney  in  regard  to  the  retainer  of  the  latter,  by 
reason  of  which  the  latter  fails  to  be  represented  at  the 

*  Smedes  v.  Elmendorf,  3  Johns.  185. 

2  Varnum,  15  Pick.  440. 

=  Drals  V.  Hogan,  50  Cal.  121. 

'  Pitt  V.  Yalden,  4  Burr.  2060. 

5  Beeoe  v.  Rigby,  4  Barn.  &  Aid.  202;  Hunter  v.  Coldwell,  16  L.  J.  Q.  B. 
N.  S.  274;  Lynch  v.  Commonwealth,  16  Serg.  &  R.  368;  16  Am.  Dec.  582. 

'  Russell  V.  Palmer,  2  Wils.  328;  Hart  v.  Frame,  6  Clark  &  P.  193;  Stev- 
enson V.  Rowland,  2  Dow  <fc  C.  219. 
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trial,  has  been  held  to  be  ground  for  granting  relief  from 
the  judgment.' 

§  287.    Blunders  in  process  and  formal  proceedings. — 

An  attorney  is  generally  liable  for  blunders  in  process.  The 
papers  he  prepares  should  be  correct  in  form.  He  does  not 
insure  them.  He  is  not  liable  for  latent  errors  in  the  records 
from  which  he  copies.  But  if  his  papers  are  defective  from 
lack  of  diligence  on  his  part,  or  the  part  of  his  subordi- 
nates, he  is  liable  for  the  loss.'''  He  is  liable  for  injuries  to 
his  client  arising  from  a  mistake  made  in  the  preparation 
of-  the  writ,'  and  from  failure  to  notify  the  client  of  essen- 
tial facts,*  and  from  acts  of  negligence  in  suing  out  the 
claim."  He  is  liable  for  mistakes  in  suffering  judgment  to 
go  by  default,"  and  in  misdescription  in  process/  An  attor- 
ney at  common  law  is  liable  for  all  blunders  and  omissions 
in  the  conduct  of  the  formal  proceedings  whereby  his  client 
is  prejudiced,  as  suffering  judgment  to  go  by  default,' 
neglecting  to  duly  enter  up  judgment;'  to  set  aside  irreg- 
ular proceedings ;  to  prevent  the  claim  being  barred  by 
lapse   of    time ;    to   prepare   for   trial ; '"  to    subpoena    the 

*  Bertline  v.  Baldwin,  29  Ind.  16;  McKinley  v.  Tuttle,  34  Cal.  235.  But 
see  Kile  v.  Lumpkin,  40  Ga.  506. 

"  Wiiarton  on  Agency,  sec.  598;  In  re  Bolton,  9  Beav.  272;  In  re  Spen- 
cer, 18  W.  R.  Ch.  240;  Varnura  v.  Martin,  15  Pick.  450;  McWilliams  v. 
Hopkins,  4  Rawle,  382;  Dearborn  v.  Dearborn,  15  Mass.  316;  Rootes  v. 
Stone,  2  Leigh,  650;  Reilly  v.  Cavanaugh,  29  Ind.  435;  Oldham  v.  Sparks, 
28  Tex.  425. 

'  Varnum  v.  Martin,  15  Pick.  450. 

*  McWilliams  v.  Hopkins,  4  Rawle,  382. 

*  Dearborn  v.  Dearborn,  15  Mass.  316;  Rootes  v.  Stone,  2  Leigh,  650; 
Reilly  v.  Cavanaugh,  29  Ind.  435;  Oldham  v.  Sparks,  28  Tex.  425. 

« Godefroy  v.  Jay,  7  Bing.  413;  5  Moore  &  P.  213;  Benton  v.  Craig,  2 
Miss.  198;  Evans  v.  Watrous,  2  Port.  205;  Anon.  1  V^^end.  108;  Gaillard  v. 
Smart,  6  Cowen,  385. 

'  Taylor  v.  Gorman,  4  I.  R.  Eq.  550. 

»  Godefroy  v.  Jay,  7  Bing.  413;  S.  C.  5  Moore  <fe  P.  213;  Benton  v.  Craig, 
2  Miss.  198;  Evans  v.  Watrous,  2  Port.  205;  Anon.  1  Wend.  108;  Gaillard 
V.  Smart,  6  Cowen,  385. 

'  Flower  v.  Bolingbroke,  1  Str.  639;  Fitch  v.  Scott,  3  How.  (Miss.)  314; 
Hogg  V.  Martin,  Riley,  156;  Cox  v.  Livingston,  2  Watts  &  S.  103. 

">  Roufigny  v.  Peale,  3  Taunt.  484;  Lowry  v.  Guildford,  5  Car.  &  P.  234. 
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requisite  witnesses;^  attend  the  trial  at  the  appointed  time,^ 
or  the  referee  in  case  of  a  reference/  or  at  any  stage  of  tlie 
cause  where  the  attorney's  presence  may  be  requisite/  and 
it  is  for  the  jury  to  say,  on  the  trial  for  negligence,  what 
damages  the  client  has  sustained.^ 

The  attorney  is  bound  to  show  the  diligence  of  a  good 
practitioner  in  the  prompt  issuing  of  writs  of  execution,  and 
such  writs  as  are  proper  to  make  good  a  judgment  when 
obtained."  He  is  liable  both  as  to  the  proper  parties  to  be 
sued  and  the  form  and  order  of  proceeding,  if  the  law  is 
plain  and  unmistakable.''  Though  an  attorney  is  not  liable 
for  a  mistake  in  a  nice  and  difficult  point  of  law,  yet  if  he 
depart  from  the  ordinary  mode  of  preparing  a  security  it 
may  be  otherwise.*  An  attorney,  in  a  purchase  or  a  mortage 
transaction,  undertakes  to  investigate  only  the  legal  requi- 
sites of  a  title,  and  not  its  value.  He  must  use  due  and 
proper  care  and  diligence  in  and  about  ascertaining  the 
title,  and  take  due  and  proper  care  that  it  is  d  sufficient  se- 
curity for  repayment  in  point  of  law,  not  of  amount.^ 

'  Reeoe  v.  Biffby,  4  Barn.  &  Aid.  202;  Price  v.  Bullen,  3  Law  J.  K.  B.  39. 

•^  Nash  V.  Swinburne,  3  M.  <fc  G.  630;  4  Scott  N.  S.  326;  Roufigny  v.  Peale, 
3  Taunt.  484. 

'  Swannell  v.  Ellis,  1  Bing.  347;  Atcheson  v.  Madock,  Peake,  163. 

'  Dauntley  o.  Hyde,  6  Jur.  163.  See  I.,owry  v.  Guildford,  5  Car.  &  P. 
234. 

'  Jones  V.  Lewis,  9  Dowl.  143;  Hogg  v.  Martin,  Riley,  156;  Evans  u. 
Watrous,  2  Port.  205;  Crocker  v.  Hutchinson,  2  Chip.  117;  Dearborn  v. 
Dearborn,  15  Mass.  316;  Eccles  v.  Stephenson,  3  Bibb.  517.  It  is  the  duty 
of  an  attorney  who  objects  to  the  admission  of  testimony  to  state  the 
grounds  of  his  objection,  and  if  he  fails  to  do  so,  the  objection  will  not  be 
considered  on  appeal.  (Abbott  v.  Chaffee,  83  Mich.  256.)  It  is  likewise 
the  duty  of  counsel  practicing  in  the  supreme  court  to  aid  the  court  by 
citing  former  decisions  bearing  upon  their  cases,  and  not  to  defer  such 
citation  until  a  rehearing  is  asked.    (State  v.  Farlee,  74  Iowa,  451.) 

'  Wharton  on  Agency,  sec.  598;  Phillips  v.  Bridge,  11  Mass.  246;  Dear- 
born V.  Dearborn,  15  Mass.  316;  Crocker  v.  Hutchinson,  2  Chip.  D.  117; 
Hunter  v.  Caldwell,  10  Q..  B.  69,  83:  Curlewis  v.  Broad,  1  Hurl  &  C.  322; 
Godefroy  v.  Jay,  7  Bing.  413:  5  Moore  &  P.  284;  Harrington  v.  Binns,  3 
Eost.  &  F.  942. 

'  Davles  v.  Jenkins,  11  Mees.  &  W.  745:  1  Dowl.  &  L.  321;  12  Law  J.  N. 
S.  386  Ex.;  White i).  Washington,  1  Barnes,  302;  2  Ibid.  4. 

'  Stephenson  v.  Rowland,  2  Dow  &  C.  119. 

'  Green  v.  Dixon,  1  Jur.  137;  Howell  v.  Young,  5  Barn.  &  C.  259;  Hayne 
V.  Rhodes,  8  Q.  B.  342. 
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§  288.  Liability  for  ignorance  of  the  law.— It  has  been 
said  that  if  a  person  not  legally  authorized  to  practice  law 
is  employed  to  conduct  a  suit,  he  is  not  legally  responsible 
to  his  employer  for  loss  sustained  by  the  latter  in  conse- 
quence of  the  former's  ignorance/  But  one  who  though 
not  in  fact  a  licensed  attorney  acted  in  that  capacity,  and 
was  the  legal  and  confidential  adviser  of  the  plaintiffs,  has 
been  considered  within  the  rule  applicable  to  attorneys,  to 
the  extent  that  the  court  will  relieve  clients  against  a  fraud 
to  which  their  attorney  was  a  party .^  The  attorney  cannot 
be  charged  with  negligence,  when  he  accepts  as  a  correct 
exposition  of  the  law  a  solemn  decision  of  the  supreme 
court  of  the  State,  especially  in  advance  of  any  decision  of 
the  Supreme  Court  of  the  United  States.' 

In  many  cases  the  only  remedy  a  client  has  is  againsthis 
attorney.  Neither  the  ignorance,  blunders,  nor  misappre- 
hension of  counsel,  not  occasioned  by  the  adverse  party,  is 
a  ground  for  vacating  a  judgment  or  decree.*  A  court  of 
equity  will  not  grant  relief  on  the  ground  of  rights  lost  by 
a  misapprehension  of  the  rules  of  practice,*  nor  because 
counsel  was  surprised  at  a  ruling  which  deprived  him  of 
the  right  of  review  on  appeal,  nor  because  an  attorney, 
through  design  or  ignorance,  mismanaged  the  defense,^  or 
the  client  being  absent  on  account  of  sickness,  counsel, 
through  a  mistake  of  facts,  consented  to  a  decree,'  nor  for 
error  in   preparing    statements   for  new   trial.'      In   New 


'  Wakeman  v.  Hazleton,  3  Barb.  Ch.  148. 

=  Freelovo  v.  Cole,  41  Barb.  318. 

•■'  Marsh  v.  Whitraore,  21  Wall.  178.  Nor  can  the  attorney  be  held  lia- 
ble, if  he  is  mistaken  in  a  point  of  law  on  which  reasonable  doubt  may  be 
entertained  by  well-informed  lawyers.  (Citizens'  Loan,  etc.  Assoc,  v. 
Friedley,  123  Ind.  143;  18  Am.  St.  Rep.  320.) 

■•  Freeman  on  Judgments,  sec.  508;  Boston  v.  Haynes,  33  Cal.  31;  White 
V.  Bank  of  U.  S.  6  Hamm.  539. 

'  Dibbee  v.  Trulock,  12  Fla.  185;  Farmers'  Co.  v.  Walworth  Co.  Bank, 
23  Wis.  249. 

'  Burton  v.  Hynson,  14  Ark.  32. 

'  Burton  v.  Wiley,  26  Vt.  4.30. 

"  Quinn  v.  Wetherbee,  41  Cal.  247.  See,  as  to  excusable  neglect  of  an  at- 
torney, such  as  would  warrant  the  court  In  opening  a  judgment,  Hick- 
lin  V.  McClear,  19  Oreg.  508. 

A.  &C.— 37. 
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York,  however,  courts  have  vacated  judgments  obtained 
through  the  ignorance  or  negligence  of  attorneys,  on  the 
ground  that  a  client  should  not  be  ruined  because  he  has 
retained  "an  incompetent,  negligent,  or  unworthy  attor- 
ney."' 

The  attorney  is  liable  for  the  negligence  of  another  attor- 
;ney  who  is  his  agent,  and  he  cannot  shift  responsibility 
from  himself  upon  his  client.  There  is  no  hardship  in  this, 
because  it  is  in  his  power  to  limit  his  responsibility  by  the 
terms  of  his  receipt,  when  he  knows  he  must  employ  j^n- 

•  other  to  make  the  collection.  And  so,  if  the  sub-agent  eol- 
Jects  the  money  and  fails  to  pay  it  over.^  Where  an  attor- 
ney committed  gross  irregularities  in  obtaining  a  decree  of 
divorce  for  a  wife,  whereby  the  decree  was  vacated  by  the 
husband,  the  witb  was  allowed  the  moneys  paid  by  her  to 
!her  attorney  for  fees  and  expenses,  as  she  had  paid  the 

money  in  ignorance  of  the  fact  that  the  judgment  had 
been  irregularly  obtained ;  and  as  the  judgment  had  been 
vacated  on  account  of  the  ignorance  and  negligence  of  the 
.attorneys,  she  was  held  entitled  to  recover  damages  also. 
The  negligence  and  ignorance  consisted  in  part  of  referring 
the  cause  before  the  time  for  the  defendant  to  appear  had 
expired,  a  total  failure  to  substantiate  the  allegations  of 
.the  complaint,  etc'     The  services  and  decree  were,  in  this 

•  case,  worse  than  useless,  as  the  plaintiff,  supposing  she  was 
free,  had  married  again. 

§  289.    Effect  of  locality  on  the  rule.— It  is  to  be  ob- 
served that  the  business  undertaken  must  be  managed  with 

'  Sharp  V.  Mayor,  31  Barb.  578.  Ignorance  of  the  law  by  counsel  fur- 
nishes sufficient  ground  for  granting  leave  to  file  a  claim  for  damages 
against  a  town,  under  the  New  Hampshire  statute.  (Kelsea  v.  Maii- 
, Chester,  64  N.  H.  570;  and  see  Bolles  v.  Dalton,  59  N.  H.  479.) 

'  Bradstreet  V.  Everson,  78  Pa.  124;  13  Am.  Rep.  665;  Pollard  v.  Kow- 
■Jand,  3  Blackf.  22;  Riddle  v.  Hoffman's  Ex.  3  Pa.  224;  45  Am.  Dec.  637; 
Cummins  v.  McLain,  2  Pike,  402;  Cox  v.  Livingston,  2  Vi'atts  &  S.  103;  37 
Am.  Dec.  486;  Wilkinson  v.  Griswold,  12  Sniedes  &  M.  669:  Krause  v. 
Dorrance,  10  Barr.  462;  51  Am.  Deo.  496;  Rhines  v.  Evans,  66  Pa.  St.  192; 
5  Am.  Rep.  364;  Lewis  v.  Peck,  10  Ala.  142. 

^  Von  Wallhoffen  v.  Newcomber,  10  Hun,  236.  See  Hopping  v.  Quinn, 
12  Wend.  517. 
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the  diligence  and  skill  usual  with  good  lawj^ers  versed  in 
the  particular  practice  at  the  particular  bar.  A  metropoli- 
tan standard  is  not  to  be  applied  to  a  rural  bar.  The  law- 
yer is  to  exercise  the  diligence  which  good  business  men 
in  such  specialty  are  in  such  locality  accustomed  to  ex- 
ercise.' 

As  a  person  claiming  to  be  an  ordinary  practicing  lawyer 
must  possess  the  skill  and  exhibit  the  diligence  of  lawyers 
in  ordinary,  so  a  person  claiming  to  be  an  admiralty  or 
equity  lawyer,  while  not  required  to  be  an  expert  out  of  the 
department  thus  specified,  must  exercise  due  skill  and  dili- 
gence in  it.  In  other  words,  the  specialist  is  required  to 
exhibit  due  skill  and  diligence  in  his  specialty.  By  the 
English  law,  counsel  are  not,  while  attorneys  are,  responsi- 
ble to  their  clients  for  negligence.  In  the  United  States  of 
America,  there  is  no  distinction  in  this  respect  between 
counsel  and  attorneys.  Both  are  responsible  in  the  same 
manner  and  generally  to  the  same  extent  as  the  attorney  is 
by  the  English  law.^ 

g  290.  Not  expected  to  guarantee  success. — An  attor- 
ney is  not  bound  to  proceed  in  a  cause  unless  his  legal  fees 
are  tendered  or  secured  to  him,  if  he  requests  it.'  And  he 
is  not  liable  in  a  suit  for  damages,  where  he  acts  honestly 
and  to  the  best  of  his  ability.''  There  is  no  implied  agree- 
ment in  the  relation  of  counsel  and  client,  or  the  employ- 
ment of  the  former  by  the  latter,  that  the  attorney  will 
guarantee  the  success  of  his  proceedings  in  a  suit,  or  the 
soundness  of  his  opinions,  or  that  he  will  ultimately  be 
sustained  by  a  court  of  last  resort.  He  only  undertakes  to 
avoid  errors  which  no  member  of  his  profession  of  ordinary 


'  Cases  cited  supra;  Pennington  v.  Yell,  6  Eng.  212;  Wharton  on  Neg- 
ligence, sec.  750. 

^  Green's  note  to  Story  on  Agency,  sec.  27  (1874).  The  skill  required  of 
an  attorney  is  to  be  measured  with  reference  to  the  particular  duty 
which  he  undertakes  to  perform.    (Jackson  v.  Clopton,  66  Ala.  29.) 

'  Gleason  v.  Clark,  9  Cow.  57;  Castro  v.  Bennet,  2  Johns.  296. 

*  Lynch  v.  Commonwealth,  16  Serg.  &  R.  368;  16  Am.  Dec.  582. 
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prudence,  diligence,  and  skill  would  commit.'     He  is  not 
liable  in  any  case  of  reasonable  doubt.^ 

§  291.  Care  required. — The  failure  to  exercise  proper 
care  about  a  client's  business  is  less  pardonable  than  the 
failure  to  exercise  proper  skill,  and  is  less  leniently  treated 
by  the  courts.  It  is  not  always  that  it  is  possible  for  an 
attorney  to  employ  a  great  degree  of  skill,  but  he  may  gen- 
erally, and  is  usually  expected  to  bestow  a  considerable  de- 
gree of  care,  attention,  and  diligence.  In  the  first  place, 
the  attorney  should  thoroughly,  and  at  an  early  period, 
acquaint  himself  with  his  client's  case,  inspect  all  instru- 
ments and  documents  bearing  upon  the  case,  and  if  practi- 
cable have  personal  interviews  with  his  client." 

g  292.  Diligence  required.— The  attorney  is  held  also 
to  the  exercise  of  reasonable  diligence.*  It  is  the  duty  of 
an  attorney  who  undertakes  to  collect  a  debt  to  sue  out  all 
process  necessary  to  the  object,  and  if  he  neglects  to  do  so 
he  is  liable  for  the  injury  sustained  by  the  client.*  And  so, 
unless  a  creditor  had  left  it  entirely  to  the  discretion  of  the 
attorney  to  bring  a  suit  or  not,  it  is  his  duty  to  bring  ac- 
tion at  once  when  employed  to  collect  a  debt,  and  prosecute 
the  salt  with  reasonable  diligence,  although  he  may  think 

'  Bowman  v.  Tallman,  27  How.  Pr.  212;  Gallagher  v.  Thompson, Wright, 
466. 

"  Watson  V.  Mulrhead,  57  Pa.  161;  98  Ana.  Dee.  213.  When  an  attorney 
is  retained  in  a  cause,  it  becomes  his  implied  duty  to  use  and  exercise 
ordinary  care  and  diligence  in  the  conduct  and  management  thereof. 
'  (Eggleston  v.  Boardman,  37  Mich.  14;  Caverly  v.  McOwen,  123  Mass.  574; 
Singer  v.  Steele,  125  111.  426.)  But  he  is  not  an  insurer  of  the  result  in  a 
case  in  which  he  is  employed,  unless  he  makes  a  special  contract  to  that 
efteet  and  for  that  purpose.  (Babbitt  v.  Bumpus,  73  Mich.  331;  16  Am.  St. 
Rep.  585.) 

'  Thwaites  v.  Mackerson,  3  Car.  <fe  P.  341;  Gill  v.  Lougher,  1  Cromp.  & 
J.  170;  Montmorency  v.  Devereux,  7  Clark  &  F.  ;88. 

'  Riddle  v.  Poorman,  3  Pa.  224;  45  Am.  Dec.  637;  Gallagher  o.  Thomp- 
son, Wright,  466;  Lowry  v.  Guilford,  5  Car.  &  P.  234;  Stephens  v.  Walker, 
55  111.  151;  Walpole's  Administrator  v.  Carlisle,  32  Ind.  415. 

*  Dearborn  v.  Dearborn,  15  Mass.  316;  Crooker  v.  Hutchinson,  2  Chip.  117; 
1  Vt.  73.    See  McWilliams  v.  Hopkins,  4  Rawle,  382. 
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it  would  promote  the  bisst  interests  of  his  client  not  to  sue/ 
So  if  he  omit  to  deliver  a  fi.  fa.  to  the  sheriff  in  time,  and 
the  levy  is  lost  in  consequence ;  ^  and  so  where  an  attorney- 
allowed  a  cause  to  be  called  without  previously  ascertain- 
ing whether  a  material  witness  had  arrived,  and  his  client, 
was  nonsuited  because  of  the  want  of  the  evidence;'  and 
where,  being  retained  to  defend  a  suit,  he  allowed  judgment 
to  be  taken  for  want  of  an  answer/  In  all  such  cases  the 
question  of  negligence  is  a  question  for  the  jury.^ 

And  it  is  immaterial  whether  or  not  the  suit  be  actually 
prosecuted  or  defended  in  his  name,  if  he  were  originally 
retained  by  the  party,  or  assumed  the  duty.  Thus,  where 
an  attorney  received  a  demand  for  collection,  and  undertook 
to  have  it  recovered,  if  that  could  be  accomplished,  and  at 
the  time  he  received  it  did  not  himself  practice  in  the 
county,  but  committed  the  demand  to  the  care  of  his 
brother,  who  then  resided  and  practiced  there,  it  was  held 
that  he  was  bound  to  make  good  the  collection  of  the  judg- 
ment, so  far  as  it  was  practicable  by  the  application  of 
reasonable  diligence,  skill  and  attention,  arid  was  liable  for 
the  neglect  of  the  person  employed  by  him  for  the  pur- 
pose; although  if  the  engagement  had  been  merely  that  he 
would  put  the  claim  into  the  hands  of  some  competent  per- 
son for  collection,  and  if  he  had  so  done,  and  informed  the 
creditor  of  the  name  of  such  person,  he  would  not  have  been 


'  Cox  V.  Livingston,  2  Watts  &  S.  103;  37  Am.  Dec.  486.  If  an  attoi-ney 
has  reasonable  doubts  as  to  the  propriety  or  expedienc-.y  of  instituting 
legal  proceedings,  and  has  exercised  reasonable  care,  diligence,  and  skill 
in  behalf  of  his  client,  he  is  not  liable  for  failing  to  institute  such  pro- 
ceeding. (Morgan  v.  Giddings,  (Tex.)  1  S.  W.  Rep.  .369.)  But  when  it  is 
shown  that  an  attorney,  in  disobedience  of  the  express  instructions  of 
his  client,  failed  to  bring  suit  upon  a  claim  against  responsible  parties, 
whereby  the  claim  became  barred  by  limitation,  and  also  uncollectible 
by  reason  of  the  subsequent  insolvency  of  the  parties,  the  attorney  will 
be  liable  for  the  amount  of  the  claim.  (Pox  v.  Jones,  (Tex.)  14  S.  W.  Rep. 
1007;  and  see  Moore  v.  Juvenal,  92  Pa.  St.  484.) 

''  Phillips  V.  Bridge,  11  Mass.  246;  Russell  v.  Palmer,  2  Wils.  325;  Russell 
V.  Stewart,  3  Burr.  1787. 

=  Reece  v.  Rigby,  4  Barn.  &  Aid.  202. 

■■  Godefroy  v.  Jay,  7  Bing.  413;  Roufigny  v.  Peale,  3  Taunt.  484. 

5  Brazier  v.  Bryant,  2  Dowl.  O.  S.  600;  Cliffe  v.  Prosser,  Ibid.  21. 
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accountable  further.^  So  where  a  demand  was  placed  in 
the  hands  of  two  attorneys  in  partnership,  for  collection, 
and  before  the  money  was  collected  they  dissolved  partner- 
ship, and  afterwards  one  of  them  received  the  money  upon 
execution,  and  gave  the  sheriff  a  receipt  therefor  in  his  own 
name,  and  neglected  to  pay  the  money  over  to  the  client, 
both  the  attorneys  were  held  liable  as  partners." 

When  the  attorney  is  chargeable  with  negligence,  his 
contract  is  violated,  and  an  action  lies  at  once,  and  when 
not  brought  at  once,  it  seems  that  the  proof  of  actual  dam- 
age may  extend  to  facts  growing  out  of  the  injury,  even  up 
to  the  day  of  the  verdict;^  and  then,  it  would  appear  that 
the  attorney  is  liable  in  damages  to  be  measured  by  the 
amount  of  the  loss  actually  sustained,  and  not  by  the  mere 
nominal  amount  of  the  demand  for  collection.  Any  fact 
which  may  tend  to  reduce  the  value  of  the  debt  below  the 
nominal  amount  may  also  be  considered  by  the  jury;  *  but 
an  attorney  liable  for  a  debt  lost  by  his  negligence  is  not 
liable  for  the  evidence  of  the  debt,  and  if  sued  he  may 
show  that  the  plaintiff  has  another  remedy,  which  he  has 
successfully  pursued.^  In  an  action  against  an  attorney  for 
neglect  in  the  management  of  a  suit,  it  is  unnecessary  to 
aver  that  the  plaintiff  had  secured  him  his  fee  or  paid  it  to 
him.  An  averment  that  the  defendant  undertook  to  pros- 
ecute the  suit  for  a  sum  thereafter  to  be  paid  is  sufficient.^ 
It  is  not  a  defense,  either,  that  the  attorney  undertook  the 
case  without  consideration.  If  he  undertook  to  conduct 
the  cause,  and  in  his  management  of  it  was  guilty  of  neg- 
lect, whereby  the  client  was  damaged,  a  want  of  considera- 
tion is  not  an  answer.' 

'  Riddle  u.  Poorman,  3  Pa.  224;  45  Am.  Dec.  637. 

•^  Poole  )).  Gist,  4  McCord,  62. 

Under  the  English  system  an  attorney  is  not  liable  for  the  neglect, 
absence,  or  want  of  attention  of  the  counsel  engaged  in  the  cause.  (Lo  wry 
V.  Guilford,  5  Car.  &  P.  234.) 

'  Wilcox  V.  Executors,  4  Peters,  172. 

■*  Crooker  v.  Hutchinson,  2  Chip.  117;  Dearborn  v.  Dearborn,  15  Mass. 
316;  Bccles  v.  Stephenson,  3  Bibb,  517;  Harter  v.  Morris,  18  Ohio  8t.  492. 

'"  Huntington  v.  Rumnell,  3  Day,  390. 

°  Eocles  V.  Stephenson,  3  Bibb,  517. 

'  Stephens  v.  W^hite,  2  Wash.  (Va.)  203. 
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The  lawyer  is  required  to  exhibit  the  skill  and  diligence 
usual  to  good  professional  men  in  that  particular  depart- 
ment. The  diligence  required  must  be  in  his  professional 
relations ;  and  an  erroneous  answer  to  a  mere  casual  in- 
quiry, to  one  not  a  client,  does  not  render  him  liable.'  He 
is  not  required  to  possess  perfect  skill,  nor  is  he  required  to 
possess  the  skill  of  the  best  men  of  his  profession.  He  is 
not  liable  for  an  error  of  opinion  as  to  an  open  and  doubt- 
ful point  of  law.^  The  lawyer  is  not  bound  to  diligentia 
diligentissimi,  the  diligence  of  the  most  diligent,  and  hence 
is  not  liable  for  levissima  culpa,  or  the  slightest  negligence. 
Perfect  knowledge  and  skill  are  prevented  by  the  compre- 
hensiveness of  the  profession,  and  the  uncertainty  of  future 
litigation  precludes  perfect  sureness  of  opinion.' 

The  lawyer  is  expected  to  be  honest  and  diligent,  and 
to  use  a  reasonable  degree  of  care.  He  -is  only  liable  for 
gross  negligence.*  If  the  lawyer  practices  without  the 
skill  usual  to  good  practitioners  in  his  particular  depart- 
ment, he  is  chargeable  with  the  consequences  of  the  want 
of  skill.^ 


'  Fish  V.  Kelly,  17  Com.  B.  N.  S.  194. 

^  Morrill  v.  Graham,  27  Tex.  646;  Kemp  v.  Burt,  1  Nev.  &  M.  262;  4 
Barn.  <fe  Adol.  424:  Montrion  v.  Jefiferys,  2  Car.  &  P.  113;  Marsh  v.  Whit- 
more,  21  VPall.  178;  Citizens'  Loan,  etc.  Assoc,  t).  Friedley,  123Ind.  143;  18 
Am.  St.  Rep.  320. 

^  Wharton  on  Negligence,  sec.  744  et  seq.;  Lamphier  v,  Phipos,  8  Car.  & 
P.  47fl;  Bowman  u.  Tallman,  2  Robt.  385;  S.  C.  27  How.  Pr.  212;  Weimer?;. 
Sloane.  6  McLean,  259;  Ex  parte  Giberson,  4  Cranch,  C.  C.  503. 

■*  Purves  V.  Landell,  12  Clark  &  F.  91;  Blaikie  v.  Chandless,  3  Camp.  17; 
Pitt  V.  Holden,  4  Burr.  20l)0;  Pitt  v.  Yalden,  4  Burr.  2066;  Montrion  v.  Jef- 
ferys,  2  Car.  &  P.  113;  Laidler  v.  Elliott,  3  Barn.  &  C.  738;  Elkington  v. 
Holland,  9  Maes.  &  W.  661;  Chapman  v.  Van  Toll,  8  El.  &  B.  407;  Bulmer 
V.  Gilraan,  4  Man.  &  Gr.  108. 

»  Cases  cited  supra;  Donaldson  v.  Holdane,  7  Clark  &  F.  762;  Evans  v. 
Watrous,  2  Porter,  205;  Wharton  on  Negligence,  sees.  746-749;  Crosby  v. 
Murphy,  8  Ir.  Com.  L.  R.  301;  Hatch  v.  Lewis,  4  Fost.  &  F.  407;  White  v. 
Washington,  1  Barnes,  .302;  2  Ibid.  4:  Wharton  on  Agency,  596;  Lamphier 
V.  Phipos,  8  Car.  &  P.  479;  Palmer  v.  Ashley,  3  Pike,  75;  Gilbert  v.  Wil- 
liams, 8  Mass.  57;  5  Am.  Dec.  77;  Holmes  v.  Peck,  1  R.  I.  242;  North  W. 
R.  R.  V.  Sharp,  10  Exoh.  451;  Th  waites  v.  Mackersen,  3  Car.  &  P.  341;  Gil- 
bert V.  Dynely,  3  Scott  N.  R.  36|;  S.  C.  3  Man.  &  G.  12;  Hart  v.  Frame,  6 
Clark  &  F.  193;  Mercer  v.  King,  1  Fost.  &  P.  490;  Lee  v.  Dixon,  3  Fost.  <fc 
F.  744;  Parker  v.  Rolls,  14  Com.  B.  691;   Williams  v.  Gibbs,  6  Nev.  &  M. 
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g  293.  Liability  for  negligence. — The  want  of  ordinary 
or  reasonable  diligence,  or  of  ordinary  care,  constitutes 
negligence,  and  not  only  negligence,  but  such  gross  negli- 
gence as  will  fix  the  liability  of  the  attorney.  The  attorney 
is  not  held  to  extraordinary  skill  or  care ;  but  such  skill, 
prudence  and  diligence  as  lawyers  of  ordinary  skill  and 
capacity  commonlj'  possess  and  exercise.  As  an  attorney 
is  liable  for  gross  negligence  and  gross  ignorance,  he  is  also 
entitled  to  the  benefit  of  the  rule  that  every  one  shall  have 
been  presumed  to  have  discharged  his  legal  and  moral 
obligations  until  the  contrary  appears,  and  when  made  to 
appear,  the  extent  of  the  damages  must  also  be  affirma- 
tively shown.'  As  where  the  amount  of  a  note  is  alleged  to 
have  been  lost  by  the  attorney's  negligence,  it  must  be  shown 
that  it  was  a  subsisting  debt  against  the  maker,  and  also  that 
he  was  solvent.  If  this  be  not  shown,  the  attorney  is  liable 
only  for  nominal  damages,  and  under  no  circumstances  is 
he  liable  for  more  than  the  actual  damages  sustained  by  his 
negligence.''' 

788;  Cox  v.  Leech,  1  Com.  B.  N.  S.  617;  W^ilson  v.  Coffin,  2Cnsh.316.  See, 
also,  Allen  v.  Clark,  I  N.  R.  358;  Wilson  v.  Russell,  20  Me.  421;  Watson  v. 
Mnlrhead,  57  Penn.  161;  98  Am.  Dec.  213;  Lynch  v.  Com.  16  Serg.  &  R.  368; 
1.)  Am.  Deo.  582;  Bowman  v.  Tallman,  27  How.  Pr.  212;  Harteru.  Morris, 
18  Ohio  St.  492;  Pidgeon  v.  AVilliams,  21  Grat.  251;  Goodman  v.  Walker.  30 
Ala.  N.  S.  482;  68  Am.  Dec.  134;  S.  C.  21  Ala.  N.  S.  642;  Cox  v.  Sullivan,  7 
Ga.  144;  50  Am.  Dee.  386;  Nisbel  v.  Lawson,  1  Ga.  275;  O'Barrt;.  Alexan- 
der, 37  Ga.  195;  Stubbs  v.  Beene,  37  Ala.  627;  Spiller  j).  Davidson,  4  La.  An. 
171;  Gambert  v.  Hart,  44  CaL  542;  Walpole  v.  Carlisle,  32  Ind.  415;  Hast- 
ings V.  Halleck,  13  Cal.  203;  Stevens  v.  Walker,  55  111.  151;  Gleason  v.  Clark, 
9  Cowen,  57;  Varnum  v.  Martin,  15  Pick.  440;  In  re  Spencer,  21  haw  T.  N. 
S.  808;  39  Law  J.  Ch.  811;  Godefroy  v.  Dalton,  6  Bing.  568;  Grayson  v.  Wilk- 
inson, 5  Smedes  &  M.  268. 

'  Wilson  V.  Russ,  20  Me.  421;  Goodman  v.  Walker,  30  Ala.  N.  S.  482;  68 
Am.  Dec.  134;  Cox  v.  Sullivan,  7  Ga.  144;  50  Am.  Dec.  386;  Blakie  v.  Chand- 
lers, 3  Camp.  17;  Purves  v.  Landell,  12  Clark  &  F.  91;  Godefroy  v.  Dalton, 
6  Bing.  468;  Gambert  v.  Hart,  44  Cal.  542. 

^  Pennington  v.  Yell,  6  Eng.  212;  Collier  v.  Pulliam,  81  Tenn.  114;  and 
see  Read  v.  Patterson,  79  Tenn.  430.  If  the  client  fails  to  show  that  claims 
put  into  the  attorney's  hands  were  good  and  collectible,  or  that  the  attor- 
ney was  negligent,  or  that  he  was  injured  by  the  attorney's  management 
of  the  business,  the  latter  is  not  responsible.  (Staples  v.  Staples,  85  Va. 
76;  and  see  Joy  v.  Morgan,  35  Minn.  184,  a  case  in  which  an  attorney  mis- 
described  land  in  lien  papers.  See,  also,  Bruce  v.  Baxter,  75  Tenn.  477; 
Cochrane  v.  Little.  71  Md.  323.) 
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The  attorney  is  not  liable  to  one  between  whom  and  him- 
self the  relation  of  attorney  and  client  does  not  exist,  for 
giving  in  answer  to  a  casual  inquiry  erroneous  information 
as  to  the  contents  of  a  deed/  It  is  not  every  mistake  or 
misapprehension  of  an  attorney  that  will  make  him  liable 
ill  an  action  for  negligence.  A  mere  error  in  judgment,  a 
mistake  upon  a  debatable  point  of  law,  or  in  the  construc- 
tion of  a  difficult  statute,  is  not  such  negligence  as  renders 
an  attorney  liable  to  his  client  for  a  loss  sustained  in  conse- 
quence of  such  error  or  mistake.  Regard  must  be  had  to 
all  the  circum.gtances  of  the  transaction,  and  if  they  are 
such  as  to  show  gross  or  culpable  neglect  on  the  part  of  the 
attorney  he  will  be  responsible.'' 

In  a  California  case  it  appeared  that  the  defendant,  an 
attorney,  had  conducted  the  plaintiff's  cause  honestly,  to 
the  best  of  his  knowledge  and  ability,  but  that  he  had  pre- 
sented a  motion  for  a  new  trial  without  a  certified  statement, 
in  consequence  of  which  the  plaintiff's  appeal  was  dis- 
missed. The  lower  court  held  that  the  plaintiff  had  suffered 
no  injury  from  the  dismissal,  because,  as  the  law  then  stood, 
he  could  have  taken  nothing  by  his  appeal,  although  under 
subsequent  decisions  of  the  same  term  he  might  have  ap- 
pealed effectually.  In  the  appellate  court  it  was  held  that 
the  facts  being  ascertained,  the  question  of  negligence  or 
want  of  skill  was  one  of  law,  and  the  court  below  having 
decided  in  favor  of  the  defendant,  a  new  trial  was  ordered.'' 

§  294.  Neglect  of  attorney  is  neglect  of  client  as  to 
third  parties.  — ■  The  neglect  of  an  attorney  is  usually 
treated,  so  far  as  the  other  side  is  concerned,  as  the  neglect 
of  the  client,  and  generally  no  mistake,  inadvertence,  or 

'  Shilleoek  v.  Passman,  7  Car.  &  P.'  289;  Purves  v.  Randell,  ]2  Clark  & 
F.  91;  Lamphier  v.  Phlpos,  8  Car.  &  P.  475;  Fish  v.  Kelly,  17  Com.  B.  N. 
S.  194;  Hart  v.  Frame,  6  Clark  &  F.  193;  3  Jur.  547.  See  Mercer  v.  King,  1 
Fost.  &  F.  490;  Parker  v.  Rolls,  4  Com.  B.  H91;  Lewis  v.  Collard,  14  Com. 
B.  208;  2  Com.  Law  Rep.  1345;  23  Law  J.  Com.  P.  32;  Watts  v.  Porter,  3  El. 
&  B.  743;  2  Com.  Law  Rep.  1.553;  Potts  v.  Sparrow,  6  Car.  &  P.  749. 

'  Crosbie  v.  Murphy,  8  I.  C.  L.  R.  301.  See  Swannell  v.  Ellis,  8  Moore, 
340;  1  Bing.  347. 

'  Gambert  v.  Hart,  44  Cal.  542. 
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neglect  attributable  to  the  attorney  can  be  successfully  used 
as  a  ground  for  relief,  unless  it  would  have  been  excusable 
if  attributable  to  the  client.'  In  New  York,  however,  a  de- 
fault and  judgment  thereon  was  set  aside,  on  showing  that 
proceedings  were  utterly  neglected  by  the  attorney,  on  the 
ground  that  an  attorney  ought  not  to  be  permitted  to  inflict 
unbounded  damage  on  his  client,  there  being  no  other  re- 
dress except  an  actioji  for  negligence.^  But  usually  the  rule 
is,  that  where  an  attorney  is  employed  in  a  cause,  the  fact 
that  his  client  is  not  in  fault,  and  that  judgment  goes  against 
him  through  the  laches  or  bad  faith  of  the  attorney,  will 
furnish  no  ground  of  relief.  The  acts  and  omissions  of  the 
attorney  in  such  a  case  are  those  of  the  client.  The  attor- 
ney is  the  agent  of  the  party  employing  him,  and  in  court 
stands  in  his  stead.'  This  is  the  rule,  unless  there  be  some 
fraudulent  combination  or  collusion  between  the  attorney 
and  the  other  side.* 

§  295.  The  usual  remedy. — The  usual  remedy  of  the 
client  against  an  attorney  for  inattention,  negligence,  or  un- 
skillfulness,  is  by  action.  An  attorney  is  liable  in  an  action 
at  law  for  blunders  and  omissions  in  the  conduct  of  the 
formal  proceedings,  whereby  his  client  is  prejudiced;*  but 

'  Freeman  on  Judgments,  sec.  112;  Austin  v.  Nelson,  11  Mo.  192;  Kerby 
V.  Chadwell,  10  Mo.  392;  Merrittt).  Putnam,  7  Minn.  493;  People  i).  Harris, 
23  Cal.  127;  Babcock  v.  Brown,  25  Vt.  550;  60  Am.  Dec.  290;  Spaulding  v. 
Thompson,  12  Ind.  477;  74  Am.  Dec.  221;  Davidson  v.  Heffron,  31  Ibid. 
687;  Stenzel  v.  Sims,  25  111.  App.  538.  The  neglect  of  counsel  will  some- 
times be  accepted  as  an  excuse  for  remissness  of  the  party,  if  it  relates  to 
a  matter  purely  professional,  but  never  when  the  party  is  capable  of  act- 
ing for  himself  and  by  himself.  (Boing  v.  Railroad  Co.,  88  N.  0. 62;  Brad- 
ford V.  Coit,  77  N.  C.  72.)  A  purchaser  at  a  fraudulent  execution  sale  is 
affected  with  the  guilty  knowledge  of  his  attorney.  (Jennings  v.  Carter, 
53  Ark.  242.) 

'  Elston  V.  Schelling,  7  Robt.  74;  Meaoham  v,  Dudley,  6  Wend.  514. 

'  Gehrke  v.  Jodd,  59  Mo.  522;  Field  v.  Matson,  8  Mo.  686;  Kerby  v.  Chad- 
well,  10  Mo.  392;  Austin  v.  Nelson,  11  Mo.  192;  Ridgley  v.  Steamer  Rein- 
deer, 27  Mo.  442;  Biebinger  v.  Taylor,  64  Mo.  63.  See  Bradford  v.  Coit,  77 
N.  C.  72. 

■*  Matthias  v.  Town,  62  Mo.  504. 

*  Evans  i^.  Watrous,  2  Port.  205;  Benton  v.  Craig,  2  Miss.  198;  Anon.  1 
Wend.  108;  Gaillard  v.  Smart,  6  Cowen,  385;  Cox  v.  Livingston,  2  Watts 
<fc  S.  103;  37  Am.  Dec.  486;  Fitch  v.  Scott,  3  How.  (Miss.)  314;  34  Am.  Dec. 
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in  cases  of  negligence  he  is  liable  only  to  the  extent  of  the 
injury  his  client  has  received.^ 

The  usual  action  against  an  attorney  for  negligence  or 
unskillfulness  has  been  action  on  the  case.^  In  gross  cases, 
however,  of  neglect  or  misconduct,  the  courts  have  inter- 
fered summarily  ;  especially  where  the  transaction  has  been 
tainted  with  fraud,'*  or  the  attorney  has  been  paid  before- 
hand for  what  he  has  omitted  to  do.^  When  the  summary 
jurisdiction  is  resorted  to,  the  attorney  may  be  proceeded 
against  by  attachment,^  by  an  order  to  reimburse  the  client,* 
or  to  impose  costs  on  him;'^  but  without  some  proof  of 
fraud  the  courts  generally  prefer  to  leave  the  client  to  his 
regular  remedy  by  action."  Negligence  may,  however,  as 
we  shall  presently  see,  afford  answer  to  an  attornej^'s  claim 
for  remuneration,  if  the  client  has  derived  no  benefit  what- 
ever from  the  services,  but  not  otherwise.' 

An  action  lies  against  an  attorney  for  neglecting  to  charge 
a  person  in  execution  at  his  client's  suit  according  to  a  rule 
of  court,  even  though  the  omission  was  rather  from  want 
of  judgment  than  negligence.  In  such  cases  the  question, 
what  is  reasonable  skill,  is  for  the  jury.'"  If  an  attorney 
assumes  the  responsibility  of  dismissing  a  suit,  on  receiving 
in  payment  claims  against  other  parties,  he  renders  himself 
liable  for  the  amount  of  the  claim  on  which  the  action  was 
founded,  unless  he  proves  that  a  judgment  on  that  claim 

86;  Stephenson  v.  White,  2  Wash.  (Va.)  203;  Dearborn  v.  Dearborn,  15 
Mass.  316;  Crooker  v.  Hutchinson,  2  D.  Chip.  117. 

'  Suydam  v.  Vance,  2  McLean,  99;  Hogg  v.  Martin,  Kiley,  166;  Grayson 
V.  Wilkinson,  13  Miss.  265;  Eccles  v.  Stephenson,  3  Bibb,  517. 

^  Russell  V.  Palmer.  2  Wils.  235;  Pitt  v.  Yalden,  4  Burr.  2061. 

"  In  re  Jones,  1  Chit.  651;  Wendell  v.  Van  Rensselaer,  1  Johns.  Ch.  344; 
4  Ibid.  118;  5  Watts,  303;  30  Am.  Dec.  322.    See  ante,  Chapter  IV. 

■•  Garner  v.  Lawson,  1  Barn.  101;  Rex  v.  Tew,  Sayers,  50. 

5  Collins  V.  Griffin,  Barnes,  37;  Floyd  v.  Nangle,  3  Atk.  568. 

^  Rex  V.  Bennett,  Sayers,  169. 

'  Rex  V.  Tew,  Sayers,  50;  Rex  v.  Bennett,  Sayers,  109;  De  Roufigny  v. 
Peale,  3  Taunt.  484;  Brown  v.  Dawson,  2  Hogg,  76. 

*  Barker  v.  Butler,  2  W.  Black.  780;  Frankland  v.  Lucas,  4  Sim.  586. 

'  Black  V.  Oreighton,  2  Molloy,  652;  Piggott  v.  Williams,  6  Mod.  95; 
Brazier  v.  Bryant,  2  Dowl.  600;  Runyan  v.  Nichols,  11  Johns.  547;  Glea- 
son  V.  Clark,  9  Cowen,  57;  Hopping  v.  Quinn,  12  Wend.  517. 

'0  Russell  V.  Palmer,  2  Wils.  325. 
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would  have  been  of  no  value.'  An  attorney  is  also  liable 
for  receiving  payment  of  a  claim  in  depreciated  money.^ 
An  attorney  cannot,  for  want  of  funds,  abandon  a  cause 
which  he  has  undertaken,  without  reasonable  notice  to  his 
client.  What  is  reasonable  notice  is  also  a  question  for  the 
jury.' 

In  actions  against  attorneys  for  negligence  or  want  of 
skill  in  the  management  of  suits,  when  the  facts  are  ascer- 
tained, the  question  of  negligence  or  want  of  skill  is,  as  a 
rule,  a  question  for  the  jury  under  the  direction  of  the  court.'' 
But  in  California  a  contrary  doctrine  prevails,  and  it  has 
been  held  in  that  State  that  it  is  a  question  of  law  for  the 
court.* 

The  amount  of  daimages  in  all  cases  of  negligence  of  the 
attorney  is  also  a  question  for  the  jury,"  and  so  is  the 
question  as  to  what  is  reasonable  care  and  skill.  The 
judge  is  bound  to  define  it.  The  testimony  of  experts  may 
be  allowed.' 

§  296.  Legal  and  equitable  actions. — When  an  action 
lies  at  common  law,  a  client  cannot  obtain  relief  in  equity 
for  damages  sustained  by  the  attorney's  negligence.  In 
cases  of  fraud,  equity  may  take  cognizance,  but  not  in  cases  of 

■  Coopwood  V.  Baldwin,  25  Miss.  129. 

^  Trumbull  v.  Nicholson,  27  III.  149. 

2  Hoby  V.  Built,  3  Barn.  &  Adol.  350. 

■*  Rhine  v.  Evans,  66  Pa.  192;  5  Am.  Rep.  364;  Pennington  v.  Yell,  6Eng. 
212;  Hunter  v.  Caldwell,  10  Q.  B.  69;  Reece  v.  Rigley,  4  B.  &  A.  202;  Wal- 
pole  V.  Carlisle,  32  Ind.  415. 

»  Gambert  v.  Hart,  44  Cal.  542.  As  to  delay  in  bringing  suit,  see  VPal- 
pole  V.  Carlisle,  32  Ind.  415:  Rhine  v.  Evans,  66  Pa.  192;  5  Am.  Rep. 
364;  Campbell's  Admr.  v.  Boggs,  12  Wright,  524;  Downey  v.  Garard,  12 
Harris,  52. 

« Russell  1).  Palmer.  2  Wils.  325;  Jones  v.  Lewis,  9  Dowl.  143;  Hogg  v. 
Martin,  Riley,  156;  Evans  v.  Vi^atrous,  2  Port.  205;  Crooker  v.  Hutchinson. 
2  Chit.  117. 

'  Parker  v.  Rolls,  14  Com.  B.  691;  Pennington  v.  Yell,  6  Eng.  212. 

In  regard  to  negligence  in  not  avoiding  the  bar  of  the  Statute  of  Limi- 
tations by  commencing  suit,  a  considerable  duty  devolves  upon  the 
creditor  himself.  He  should  instruct  his  counsel  to  sue  in  time.  (R.  R. 
Co.  V.  Byers,  32  Pa.  St.  22;  72  Am.  Dec.  770;  Hopping  v.  Quinn,  12  Wend. 
517;  Smedes  v.  Elmendorf,  3  Johns.  185;  Stevens  v.  Walker,  55  111.  151.) 
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mere  negligence.'  If,  however,  the  solicitor  merges  himself 
into  a  mere  agent  or  trustee,  then  he  is  equitably  responsible 
for  negligence  in  investing  in  inadequate  securities.  In 
gross  cases  of  neglect  or  misconduct,  the  courts  will  inter- 
fere summarily,  as  where  the  transaction  is  tainted  with 
fraud,  or  the  attorney  has  been  expressly  paid  beforehand 
for  what  he  has  omitted  to  do.^  And  when  the  summary 
jurisdiction  is  resorted  to,  the  attorney  may  be  proceeded 
against  by  attachment,'  or  by  an  order  to  reimburse  the 
client;*  but  without  some  proof  of  fraud  the  courts  will 
generally  leave  the  client  to  his  remedy  by  action.' 

§  297.  Liability  of  attorneys  to  actions  for  negligence 
in  conduct  of  causes.- — If  an  attorney,  in  conducting  the 
legal  concerns  of  his  client,  is  guilty  of  negligence  or  mis- 

'  Wharton  on  Agency,  sec.  605;  British  Mutual  Investment  Co.  v.  Cob- 
hold,  Law  R.  19  Eq.  627;  Brooks  v.  Day,  2  Dick.  572;  Blair  v.  Bromley,  5 
Hare,  542;   2  Phill.  354;  Mare  v.  Lewis,   Ir.   Law  Rep.  4  Eq.  235.    Some 

dicta  to  the  contrary  are  to  be  found  in  Floyd  v.  Nangle,  3  Atk.  568;  

i:  JoUand,  8  Ves.  72;  Dixon  v.  Williamson,  4  DeGex  &  J.  208;  Chapman 
V.  Chapman,  Law  R.  9  Eq.  276.  If  an  attorney  who  is  engaged  to  defend 
a  suit  neglects  to  do  so,  it  is  not  ground  for  enjoining  the  enforcement  of 
the  judgment.  The  remedy  of  the  judgment-debtor  is  against 'the  attor- 
ney. (Barhorst  v.  Armstrong,  Cir.  Ct.  Ohio,  42  Fed.  Rep.  2;  and  see 
Jamison  v.  Weaver,  81  Iowa,  212.)  Nor  will  a  bill  in  equity  lie  against 
an  attorney  for  damages  for  negligence  in  investigating  a  title,  but  it  is 
otherwise  if  such  attorney  becomes  a  mere  trustee  to  invest.  (Nancrede 
V.  Voorhis,  32  N.  J.  Eq.  524,  citing  text.) 

'■'  In  re  .Tones',  1  Chit.  651;  In  re  Hill,  Law  R.  3  Q.  B.  543;  Garner  v.  Law- 
son,  1  Barnard,  101;  I^ex  v.  Tew,  Sayers,  50. 

»  Collins  V.  Griffin,  Barnes,  37;  Floyd  v.  Nangle,  3  Atk.  568. 
,    '  Rex  V.  Bennett,  Sayers,  169. 

'  '>  Barker  v.  Butler,  2  W.  Blackst.  780;  Frankland  v.  Lucas,  4  Sim.  586. 
As  to  costs,  see  Rex  v.  Tew,  Sayers,  50;  Rex  v.  Bennett.  Ibid.  169;  De 
Roufigny  v.  Peale,  3  Taunt.  484;  Brown  v.  Dawson,  2  Hogan,  76.  Where 
an  attorney  represents  to  his  client,  that  the  sum'  recovered  under  a 
judgment  was  an  amount  much  less  than  that  really  recovered,  including 
costs,  and  the  client,  relying  upon  such  statement,  accepts'  the  smaller 
Amount  named,  it  is  ground  for  an  action  of  deceit  against  the  attorney. 
(Wheaton  u.  New'combe,  16  Jones  <fc  Sp.  215.)  Ordinarily,  a  client  will 
not  be  relieved  against  a  judgment  procured  by  his  attorney's  negligence. 
(Spaulding  v.  Thompson,  12  Ind.  477;  72  Am.  Dec.  221;  Holloway  v.  Hol- 
loway,  97  Mo.  628;  10  Am.  St.  Rep.  339.)  But  when  judgment  by  default 
was  entered,  through  the  failure  of  counsel  to  act,  after  being  engaged  by 
the  defendant  to  enter  a  plea  for  him,  and  was  left  in  attendance  upon 
"  the  court,  suet  judgment  was  set  aside  on  the  ground  of  surprise  and 
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behavior,  or  be  deficient  in  integrity,  diligence  and  skill,  in 
consequence  of  which  an  injury  accrues  to  his  client,  he  is 
liable  in  an  action  for  the  damages  which  his  client  has 
sustained.  It  is  not,  however,  for  every  error  or  mistake 
that  an  attorney  is  liable,  but  only  such  as  arise  from  cul- 
pable negligence.^ 

An  attorney  is  not  liable  for  the  consequence  of  a  mis- 
take in  a  point  of  law  upon  which  a  reasonable  doubt  may 
be  entertained;  ^  nor  is  he  to  lose  his  bill,  on  account  of  any 
error  in  the  execution  of  his  duty  which  a  cautious  man 
might  fall  into ;  but  if  the  charges  contained  in  his  bill  are 
brought  upon  his  client  by  his  misadventure,  he  cannot 
recover  them.^ 

If  an  attorney  brings  an  action  within  a  court  of  limited 
jurisdiction,  knowing  that  the  circumstaaces  which  gave  the 
right  of  action  arose  out  of  the  jurisdiction  of  such  court,  he 
is  guilty  of  negligence,  and  liable  in  damages.*  So  if  he  goes 
to  trial  without  a  material  witness  and  a  nonsuit  is  the 
result,  the  jury  may  decide  whether  the  attorney  used 
reasonable  care  in  conducting  the  trial,  and  a  verdict  that 
he  did  not  do  so  will  not  be  disturbed.*  So  the  question  of 
negligence  in  not  complying  with  the  practice  of  the  court 
is  a  question  of  fact  for  the  jury  under  the  instructions  as  to 
the  law.°  An  attorney  is  liable  for  the  neglect  of  a  process- 
server  to  make  an  indorsement  of  service.' 

In  England,  an  attorney  in  a  cause  is  not  answerable  for 
the  absence,  neglect,  or  want  of  attention  of  the  counsel  en- 
excusable  neglect.  (Taylor  u.  Pope,  106  N.  C.  267;  19  Am.  St.  Rep.  530; 
aad  see  Griel  v.  Vernon,  65  N.  C.  76;  Bradford  «'■  Coit,  77  N.  C.  72;  Geer 
V.  Reams,  88  N.  C.  197.) 

'  3  Blaekst.  Com.  165. 

2  Kemp  V.  Burt,  1  N.  &  M.  262;  4  Barn.  &  Adol.  424. 

"  Montrion  v.  Jefferys,  2  Car.  &  P.  113;  R.  <fc  M.  317. 

<  VS^illiams  v.  Gibbs,  6  N.  &  M.  788;  2  Har.  &  W.  241;  Cox  v.  Leech,  1  Com. 
B.  N.  S.  617;  3  Jur.  N.  S.  442;  26  Law  J.  C.  P.  125.  See  Lee  v.  Dixon,  3 
Fost.  &  F.  744. 

»  Beeoe  v.  Rigby,  4  B.  &  A.  202.  See  as  to  filing  writs.  Hunter  v. 
Caldwell,  10  Q.  B.  69;  11  Jur.  770;  16  Law  J.  Q.  B.  274;  12  Jur.  285;  10  Q. 
B.  83. 

« Ibid. 

'  Curlewis  v.  Broad,  1  H.  &  C.  322;  31  Law  J.  Ex.  473;  10  Week.  R.  797. 
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gaged  in  it;  but  when  without  reasonable  excuse  he  neg- 
lects to  instruct  counsel,  or  to  appear  at  the  trial,  and  in 
consequence  the  plaintiff  is  nonsuited,  he  will  at  least  be 
compelled  to  pay  the  costs  of  the  trial  out  of  his  own 
pocket/  No  action  lies  against  an  attorney  for  negligence 
in  the  conduct  of  a  cause  at  nisi  prius  upon  matters  within 
the  province  of  counsel,  or  for  omitting  to  move  for  a  new 
trial  without  instruction  so  to  do/ 

In  actions  for  negligence  in  allowing  judgment  to  go  by 
default,  the  negligence  being  proved,  the  burden  is  on  the 
attorney  to  show  if  he  can  that  the  plaintiff  had  no  defense 
to  the  action,  and  it  is  not  for  the  plaintiff  to  begin  by 
showing  that  he  had  a  good  defense,  and  so  had  been 
damnified  by  the  default.' 

Prima  facie,  it  is  the  duty  of  an  attorney  who  has  recov- 
ered a  judgment  for  a  lien  to  issue  an  execution,  and  espe- 
cially if  desired  to  do  so.  But  to  maintain  an  action 
against  him  for  failure  to  issue  it,  he  deeming  it  not  desira- 
ble to  do  so,  there  must  be  some  evidence  that  it  was  de- 
sirable and  for  the  benefit  of  the  client,  as  failure  to  make 
due  inquiries  as  to  the  financial  condition  of  the  debtor. 
In  such  case,  the  attorney  is  liable  for  the  amount,  if  any, 
which  the  jury  think  execution  would  have  realized  for  the 
client,  had  it  been  properly  issued.* 

If  an  attorney  negligently  commence  or  defend  an  action 
or  suit  without  authority,  he  is  liable  for  the  consequences 
to  the  principal,  and  may  be  made  to  pay  the  costs.*  And 
so,  if  in  the  conduct  of  the  proceedings  he  takes  any  step 
out  of  the  ordinary  routine  of  his  professional  duty,  with- 
out or  contrai-y  to  instruction?.     But,  attorneys  being  in- 


'  Lowry  v.  Guilford,  5  Car.  &  P.  234;  Townley  v.  Jones,  8  Com.  B.  N.  S. 
289;  Hawkins  v.  Harwood,  4  Ex.  503;  7  Dowl.  &  L.  181;  19  L.  T.  Ex.  33; 
De  Rouflgny  v.  Peale,  3  Taunt.  484. 

'■'  Fray  v.  Foster,  1  Fost.  &  F.  681. 

•''  Godefroy  v.  Jay,  7  Bing.  413;  5  Moore  &  P.  284. 

*  Harrington  v.  Binns,  3  Fost.  <fe  F.  942. 

5  Ex  parte  Hollington,  29  Law  T.  N.  8.  502;  Baker  v.  Loader,  42  Law  J. 
Ch.  113;  Anon.  1  Salk.  88;  Hubbard  v.  Phillips,  13  Mees.  &  W.  702;  2 
Dowl.  &  L.  707. 
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vested  with  liberty  of  action,  are  not  generally  amenable 
for  acting  in  such  matters  as  come  within  their  legitimate 
province,  though  contrary  to  the  instructions  of  the  client.' 

Generally,  in  America,  an  attorney  is  not  relieved  from 
liability  by  his  own  employment  of  other  counsel.  If  coun- 
sel, however,  is  employed  by  the  client  himself,  or  by  the 
attorney  with  the  knowledge  and  acquiescence  of  the  client, 
it  ought  at  least  to  be  considered  in  mitigation  of  damages.'^ 
An  attorney  cannot  recover  of  his  client  fees  of  counsel  as- 
sociated with  him,  without  proving, the  client's  request  to 
employ  counsel,  or  the  payment  by  him  of  such  fees,  with 
the  client's  sanction.' 

The  question  of  negligence,  whether  it  consists  in  im- 
proper conduct,  or  in  a  mistake  as  to  the  law,  is  one  of  fact 
for  the  jury  to  determine,  under  proper  directions  by  the 
court.  It  is  the  province  of  the  judge  to  inform  the  jury 
for  what  species  or  degree  of  negligence  an  attorney  is  prop- 
erly answerable,  and  what  duty  in  the  case  before  them  was 
cast  upon  him,  either  by  the  statute  or  the  practice  of  the 
courts;  but  having  done  this,  it  is  right  to  leave  them  to 
say,  considering  all  the  circumstances  and  the  evidence  of 
practitioners,  whether,  in  the  first  place,  the  attorney  has 
performed  his  duty^and  in  the  second,  in  case  of  non- 
performance, whether  the  neglect  was  of  that  sort  or  degree 
which  was  venal  and  culpable  in  the  sense  of  not  sustaining 
or  sustaining  the  action.^ 

In  case  the  facts  are  undisputed,  the  court  can  determine, 
as  matter  of  law,  whether,  in  view  of  authorities  attainable 
by  proper  research,  any  doubt  in  regard  to  the  law  is  reason- 
able. So  it  is  proper  for  the  court,  where  the  question  of 
negligence  arose  in  the  misconstruction  of  a  statute,  to  ex- 


'  Rolfe  V.  Rogers,  4  Taunt.  191;  Cox  v.  Livingston,  2  Watts  &  S.  103;  37 
Am.  Deo.  486;  Pike  v.  Emerson,  5  N.  H.  393;  22  Am.  Dec.  168;  Alton ■«. 
Gilmanton,  2  Ibid.  5'20. 

'  Smallwood  v.  Norton,  20  Me.  33. 

•'  Cook  V.  Ritter,  4  E.  D.  Smith,  253;  Matter  of  Bleakley,  5  Paige,  311. 

*  Hunter  v.  Caldwell,  10  Q.  B.  69;  Reeee  v.  Rigby,  4  Barn.  &  Aid.  202; 
Hogg  V.  Martine,  Riley,  156;  Parker  v.  Rolls,  14  Com.  B.  691;  Pennington 
■V.  YoU,  6  Eng.  212. 
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press  to  the  jury  an  opinion  that  the  interpretation  of  the 
statute  was  doubtful.'  While  the  burden  of  proving  negli- 
gence is  generally  upon  him  who  alleges  it,  it  may  be  shifted 
upon  the  opposite  party.  Thus,  where  an  attorney  is  em- 
ployed, but  does  nothing,  he  is  bound  to  justify,  by  showing, 
if  he  can,  that  there  was  no  defense  to  the  action.  If  dili- 
gence would  have  been  ineffectual,  the  defendant  must 
show  it.^ 

It  is  the  duty  of  the  attorney  in  the  conduct  of  a  cause  to 
pursue  that  course  which  will  entail  the  least  cost  on  his 
client,  so  long  as  such  a  course  is  equally  beneficial  in  other 
respects.'     An  attorney  is  liable  for  failing  to  sue  for  a  suf- 
ficient amount,  as  for  $12  on  a  debt  of  $1200.     If  he  under- 
takes to  supervise  writs  which  it  is  not  his  strict  duty  to 
supervise,  he  is  liable  for  negligence  and  want  of  skill  in  so. 
doing,*  and  he  is  liable  for  omitting  to  sue  one  of  the  par- 
ties to  a  note  placed  in  his  hands  for  collection;  but  if  he- 
sued  one  of  the  makers  of  the  note  in  due  course  of  law, 
and  recovered  a  judgment  which  found  sufiicient  property, 
to  pay  the  debt,  and  the  plaintiff  by  his  own  act  surren- 
dered and  vacated  the  judgment,  it  is  a  good  defense.'* 

If  the  attorney,  as  a  general  rule,  disobeys  the  lawful  in- 
structions of  his  client  and  a  loss  ensues,  he  is  responsible. 
But  he  is  not  bound  to  proceed  in  a  cause  unless  his  fees 
are  tendered  or  secured  to  him,  if  he  makes  a  demand  to. 
that  effect,  and  gives  the  client  a  reasonable  notice  of  his 
intention  to  abandon  the  cause  unless  they  are  paid  or  se- 
cured to  him  in  some  way/ 


'  Bowman  v.  Tallman,  2  Robt.  385;  Bulmer  v.  Gilman,  4  Man.  &  G.  108, 
12.3. 

'  Godefroy  v.  Jay,  7  Bing.  413;  Swannell  v.  Ellis,  1  Ibid.  347;  Bourne  v. 
Diggles,  2  Chit.  .311. 

'  Lee  V.  Dixon,  3  Post.  &  F.  744. 

■•  Varnum  v.  Martin,  15  Pick.  440;  Walker  v.  Goodman,  21  Ala.  N.  S.  647. 

*  Ransom  v.  Cothran,  6  Smedes  &  M.  167.  See  Williams  v.  Reed,  3  Ma- 
son, 405. 

«  Gilbert  v.  Williams,  8  Mass.  51;  5  Am.  Dec.  77;  Cox  v.  Livingston,  2 
Watts  &  S.  103;  37  Am.  Dec.  486;  Gleason  v.  Clark,  9  Coweu,  57;  Castro  v. 
Bennett,  2  Johns.  296;  Rowson  v.  Barle,  Mood.  &  M.  538;  Wadsworth  v. 
Marshall,  2  Cromp.  &  J.  665;  Mordecai"  v.  Solomon,  Sayers,  172;  Creswell 

A.  &  C— 38. 
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Having  instituted  proceedings,  the  attorney  must  prose- 
cute them  with  diligence.'  A  nonsuit  is  not  itself  evidence 
of  negligence ; '''  but  the  attorney  is  liable  for  improperly 
dismissing  the  client's  action.'  The  English  barrister  may, 
in  his  discretion,  consent  to  a  nonsuit.'' 

§  298.  Position  of  burden  of  proof  in  cases  of  negli- 
gence.— -Special  negligence  being  alleged,  the  client  must 
state  and  prove  the  negligent  act;  or,  at  least,  state  and 
prove  circumstances  from  which  negligence  is  implied  by 
necessary  legal  inference.^  But  when  negligence  has  been 
proved,  in  consequence  of  which  judgmenthasgone  against 
the  client,  it  is  not  incumbent  on  the  client  to  show  that 
but  for  the  negligence  he  could  have  succeeded  in  the  ac- 
tion. It  is  for  the  solicitor  to  show  that  the  client  has  not 
been  inj  ured  by  it.^ 

So,  under  special  circumstances,  it  has  been  held  that  the 
burden  of  proof  is  upon  an  attorney,  regularly  employed  to 
conduct  a  cause,  to  show  that  his  client  has  not  been  injured 
by  his  negligence;  as  where  one  was  sued  for  negligence  in 
allowing  a  judgment  to  go  by  default  in  an  action  in  which 
the  plaintiff  had  retained  him  to  defend,  the  negligence  be- 
ing proved,  it  was  decided  that  it  was  for  the  attorney  to 
defend  himself  by  showing  that  the  plaintiff  had  no  de- 
fense in  that  action,  and  not  for  the  plaintiff  to  show  that 
he  had  a  good  defense,  and  so  had  been  injured.' 


V.  Byron,  14  Yes.  272;  Hoby  v.  Built,  3  Barn.  &  Adol.  3S0;  Harris  v.  Os- 
born,  4  Tyr.  445;  2  Cromp.  &  M.  629;  Anon.  1  Sid.  31,  pi.  8;  Love  v.  Hall, 
3  Yerg.  408;  Van  Sandan  v.  Browne,  9  Bing.  402;  Heslop  v.  Metcalfe,  3 
Sim.  622. 

'  Fitch  V.  Scott,  3  How.  (Miss.)  314;  34  Am.  Dec.  86;  Ridley  v.  Tiplady, 
20  Beav.  44;  Frankland  w.  Cole,  2  Cromp.  &  J.  590. 

"^  Gleason  v.  Clark,  9  Cowen,  57;  Gaillard  v.  Smart,  6  Ibid.  385. 

^  Evans  v.  Watrous,  2  Port.  205. 

*  Lynch  v.  Cowell,  12  L.  T.  N.  S.  548;  Chown  v.  Parrott,  14  Com.  B.  N. 
S.  74:  Swinfen  v.  Chelmsford,  5  Hurl.  &  N.  890;  Swinfen  v.  Swinfen,  1 
Cora.  B.  364,  400. 

s  Wharton  on  Negligence,  sec.  752;  Purves  v.  Landell,  12  Clark  <fe  F.  91. 

•  Godefroy  v.  Jay,  7  Bing.  413.  Bat  see  Harter  v.  Morris,  18  Ohio  St.  491. 
'  Godefroy  v.  Jay,  7  Bing.  413. 
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§  299.  Instances  of  negligence. — The  following  acts 
have  been  held  to  amount  to  negligence  for  which  an  attor- 
ney is  liable: 

Misdescription  in  the  particulars  of  sale  prepared  for  a 
sale  under  the  authority  of  the  Court  of  Chancery.^  Ven- 
dor's solicitor  causing  abortive  expenses  to  be  incurred  by 
his  client,  and  executing  a  conveyance,  while  the  title  deeds 
were,  as  he  knew,  in  the  hands  of  an  adverse  party .^  Al- 
lowing client  to  enter  into  unusual  covenant  without  ex- 
plaining to  him  the  liability  incurred.''  Solicitor  of  pur- 
chaser or  intending  lessee  omitting  to  investigate  the  title 
as  far  as  the  conditions  of  sale  will  allow  him.^  Omitting 
(in  a  case  where  counsel  is  employed)  to  lay  before  counsel 
the  whole  abstract  received  from  the  purchaser.^  Solicitor 
of  intending  mortgagee  omitting  to  make  the  proper 
searches,^  or  to  give  the  proper  notices  to  secure  priority  of 
title.'  But  it  is  not  the  duty  of  the  solicitor  to  ascertain 
the  value  of  the  subject  of  the  mortgage;  nor  to  warn  the 
client  against  every  possible  folly,  such  as  paying  the  money 
without  first  obtaining  the  security.'  He  is  liable  for  neg- 
lect in  drawing  up  a  decree,"  in  neglecting  to  duly  enter 
up  a  judgment,"  in  neglecting  to  prevent  the  claim  being 
barred  by  lapse  of  time,  and  to  prepare  for  trial."  So  also, 
for  negligence  in  subpoenaing  the  requisite  witnesses,  and 


'  Taylor  v.  Garman,  4  I.  R.  Eq.  550. 

'  Fotts  V.  Dutton,  8  Beav.  493. 

'  Stannard  v.  Ullithorne,  10  Blng.  491, 

<  Knights  V.  Quarles,  2  Brod.  &  B.  102;  Allen  v.  Clark,  1  N.  R.  358. 

'  Treson  v.  Pearman,  3  Barn.  <fc  C.  799. 

«  Cooper  V.  Stephenson,  21  Law  J.  N.  S.  Q.  B.  292. 

'  Watts  V.  Porter,  3  El.  <fe  B.  743;  Clark  v.  Marshall,  34  Mo.  429;  Gore  v. 
Brazier,  3  Mass.  543;  Sprague  v.  Baker,  17  Mass.  586. 

"  Hayne  v.  Rhodes,  8  Ad.  &  E.  N.  S.  342;  Brumbrldge  v.  Massey,  28 
Law  J.  N.  S.  Ex.  59. 

"  Wharton  on  Agency,  sec.  598;  In  re  Bolton,  9  Beav.  272;  In  re  Spen- 
cer, 18  Week.  R.  Ch.  240. 

'»  Flower  v.  Bolingbroke,  1  Strange,  639;  Fitch  v.  Scott,  3  How.  (Miss  ) 
314;  34  Am.  Dec.  86;  Hogg  v.  Martin,  Riley,  156;  Cox  v.  Livingston,  2 
Watts  &  S.  103;  37  Am.  Dec.  486. 

"  Godefroy  v.  Jay,  7  Bing.  413;  Koufigny  v.  Peale,  3  Taunt.  484;  Lowry 
V.  Guilford,  5  Car.  &  P.  234. 
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in  attending  the  trial  at  the  appointed  time;^  or  the  referee 
in  case  of  a  reference;  or  at  an}'  stage  of  the  cause  where 
the  attorney's  presence  may  be  requisite;^  and  so  as  to  the 
preparation  of  evidence.' 

It  is  held  actionable  negligence  to  prosecute  an  action  too 
soon/  or  to  delay  bringing  an  action  until  it  is  too  late  to 
be  available  and  the  claim  is  lost.^  So  if  an  attorney  dis- 
obeys the  lawful  instructions  of  his  client  and  a  loss  ensues, 
he  is  responsible."  He  is  liable  for  improperly  dismissing 
his  client's  suit;'  but  not  for  omitting  to  defend  a  suit  if 
he  be  not  instructed  in  the  defense.'  He  is  liable  for  omit- 
ting to  insert  clearly,  necessary  words  in  a  pleading,'  and 
for  negligently  performing  acts  which  do  not  come  within 
the  strict  line  of  his  duty,  if  he  undertakes  to  perform 
them,'"  as  preparing  a  writ  of  attachment  or  recording  a 
mortgage,"  when  not  a  part  of  his  duty. 

The  client  must  in  some  way  be  injured  by  his  attorney's 
negligence,  or  he  cannot  maintain  an  action  even  for  nomi- 
nal damages."  Whether  given  facts  amount  to  actionable 
negligence  is  held  in  California  to  be  a  question  of  law  for 
the  court."     But  in  nearly  every  other  locality  it  is  for  the 

'  Reeee  v.  Rigby,  4  Barn.  &  Aid.  202;  Price  v.  BuUen,  3  Law  J.  K.  B.  39; 
Nash  V.  Swinburne,  3  M.  &  G.  630;  Roufigny  v.  Peale,  supra;  4  Scott  N.  S. 
326. 

'  Swannel  v.  Ellis,  1  Bing.  347;  Atcheson  v.  Madock,  Peaks,  163;  Daunt- 
ley  V.  Hyde,  6  Jur.  163. 

'  Long  V.  Orsi,  18  Com.  B.  610. 

■■  Hopping  V.  Quinn,  12  Wend.  517;  Long  v.  Orsi,  18  Com.  B.  610; 
Thwaites  v.  Mackenzie,  3  Car.  &  P.  341. 

*  Smedes  v.  Elmendorf,  3  Johns.  185;  Walpole  v.  Carlisle,  32  Ind.  415; 
Rhine  v.  Evans,  66  Pa.  192;  5  Am.  Rep.  364;  Fitch  o.  Scott,  4  Miss.  314;  34 
Am.  Dec.  86. 

"  Gilbert  v.  Williams,  8  Mass.  51;  5  Am.  Dec.  77;  Armstrong  v.  Craig? 
18  Barb.  387;  Cox  v.  Livingston,  2  Watts  &  S.  103;  37  Am.  Dec.  486. 

'  Evans  v.  Watrous,  2  Port.  205. 

»  Boston  V.  Craig,  2  Mo.  198. 

»  Varnum  v.  Martin,  15  Pick.  440. 

'»  Walker  v.  Goodman,  21  Ala.  N.  S.  647. 

"  Miller  v.  Wilson,  24  Pa.  114. 

"  Barter  v.  Morris,  18  Ohio  St.  492;  Suydam  v.  Vance,  2  McLean,  96; 
Grayson  v.  Wilkinson,  13  Miss.  268. 

"  Gambert  v.  Hart,  44  Cal.  542. 
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jury  under  the  direction  of  the  court.'  The  attorney  is  also 
liable  for  the  consequences  of  ignorance,  or  non-observance, 
of  the  rules  of  practice  of  the  court  in  which  he  proceeds;" 
for  the  want  of  care  in  the  preparation  of  causes  for  trial, 
or  of  attendance  thereon  with  his  witnesses ; '  and  for  the 
mismanagement  of  so  much  of  the  conduct  of  a  cause  as  is 
usually  and  ordinarily  allotted  to  his  department  of  the 
profession  ;  as,  for  instance,  an  English  attorney  neglecting 
to  retain  counsel;*  to  deliver  a  brief; ^  or  to  attend  the 
trial  himself,  or  by  one  of  his  clerks,  so  as  to  properly  in- 
struct counsel ;°  to  attend  an  arbitration  where  counsel 
was  not  retained ; '  neglecting  to  inform  client  that  if  he 
proceeded  in  an  action  without  the  consent  of  the  creditors 
he  would  be  liable  for  the  costs ;  *■  abandoning  a  case  without 
reasonable  notice  to  the  client,  although  not  supplied  with 
funds ; '  neglecting,  while  suing  upon  French  bills  of  ex- 
change, to  ascertain  whether  they  had  been  indorsed  ac- 
cording to  French  law." 

An  attorney  at  law  is  responsible  for  losses  caused  by  his 
disregard,  in  bringing  a  suit  for  his  client,  of  a  rule  of  law 
which  was  well  and  clearly  defined  both  in  the  text-books 
and  the  reports,  and  which  had  existed  and  been  published 
long  enough  to  justify  the  belief  that  it  was  known  to  the 
profession.  An  attorney's  receipt  for  a  claim  placed  in  bis 
hands  for  collection  is  admissible  evidence  against  him  in 

'  Rhine  v.  Evans,  66  Pa.  192;  5  Am.  Rep.  364;  Reeee  v.  Bigby,  4  Barn.  & 
Aid.  202;  Pennington  v.  Yell,  6  Ark.  212;  52  Am.  Dec.  2(i2;  Evans  u.Wat- 
roQS,  2  Port.  205;  Hogg  v.  Martin,  Riley,  156;  Goodman  u.  Walker,  30  Ala. 
N.  S.  482;  68  Am.  Dec.  134.- 

^  Godefroy  v.  Dalton,  6  Bing.  468;  Cox  v.  Leach,  1  Com.  B.  N.  S.  617; 
Hunter  v.  Caldwell,  10  Ad.  &  E.  N.  S.  69;  Frankland  v.  Cole,  2  Cromp.  & 
J.  590;  Huntley  v.  Bulwer,  6  Bing.  N.  C.  511;  Stokes  v.  Trumper,  2  Kay  & 
J.  232;  Dearborn  v.  Dearborn,  15  Mass.  316. 

=  Godefroy  v.  Dalton,  6  Bing.  468;  Reece  v.  Bigby,  4  Barn.  &  Aid.  202. 

*  Rex  V.  Tew,  Sayers,  50. 

'  De  Roufigny  w.  Peale,  3  Taunt.  484. 

'  Hawkins  v.  Harwood,  4  Ex.  503;  De  Roufigny  v.  Peale,  3  Taunt.  484. 

'  Swannel  v.  Ellis,  1  Bing.  347. 

"  Allison  V.  Rayner,  7  Barn.  &  C.  441. 

'  Hoby  V.  Built,  3  Barn.  &  Aid.  349. 

'»  Long  V.  Orsi,  18  Com.  B.  610. 
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an  action  on  the  case  for  negligence  and  unskillfulness,  to 
prove  the  relation  of  attorney  and  client;  and  the  record  of 
the  suit  on  the  claim  is  also  admissible  against  him  to  prove 
the  final  determination  of  that  suit,  although  it  was  con- 
ducted by  him  iji  the  name  of  another  attorney.^ 

An  attorney  bringing  an  action  for  a  client  within  a  lim- 
ited jurisdiction,  on  a  cause  of  action  arising  out  of  such 
jurisdiction,  is  liable  for  negligence.'''  An  attorne)',  before 
issuing  a  writ  in  a  court  of  peculiar  constitution,  is  bound 
to  ascertain  that  the  court  has  machinery  to  fulfill  the  object 
of  the  action.' 

An  attorney  is  bound  to  sue  out  the  proper  process  against 
bail,^  and  against  an  officer  for  taking  insufficient  bail,  or  not 
delivering  over  the  bail-bond.^  He  is  bound  to  deliver  an 
execution  to  an  officer  in  season  to  preserve  attachment,"  but 
not  to  attend  in  person  to  the  levy  of  an  execution,'  nor 
search  for  property,*  nor  to  convey  to  a  sheriff  his  client's 
directions  for  seizing  goods  on  an  execution.' 

When  an  attorney  takes  the  responsibility  of  dismissing 
a  suit  on  receiving  in  payment  claims  on  other  parties,  he 
renders  himself  liable  for  the  amount  of  the  claim  on  which 
the  action  dismissed  was  founded,  unless  he  proves  that  a 
judgment  on  that  claim  would  have  been  of  no  value.^" 

'  Goodman  v.  Walker,  30  Ala.  482;  68  Am.  Deo.  134. 
"  Williams  v.  Gibbs,  6  Nev.  &  M.  788. 

"  Cox  V.  Leech,  38  Eng.  L.  &  Eq.  271.    See  Long  v.  Orsi,  87  Eng.  L.  <fe 
Eq.  253. 
■*  Dearborn  v.  Dearborn,  15  Mass.  316;  6  Eng.  312. 

*  Simmons  v.  Bradford,  15  Mass.  82;  Crooker  v.  Hutchinson,  1  Vt.  73. 

•  Phillips  V.  Bridge,  11  Mass.  242. 

'  Williams  v.  Reed,  3  Mason,  405;  Pennington  v.  Yell,  6  Eng.  212. 

8  Ibid. 

»  Ford  V.  Williams,  3  Kern.  977;  67  Am.  Dec.  83.  In  the  absence  of  a 
special  contract  to  that  effect,  the  duty  of  an  attorney  does  not  extend  to 
the  execution  or  preservation  of  judgment.  (McKowen  v.  Kernun,  35  La. 
An.  381.)  So,  it  is  not  the  duty  of  attorneys  to  make  affidavits  in  attach- 
ment proceedings,  even  when  instructed  to  attach,  and  no  liability 
attaches  for  a  failure  to  do  so.  (Poulks  o.  Falls,  91  Ind.  315.)  And  the 
general  duty  of  an  attorney  does  not  require  him  to  search  for  property 
•which  may  have  been  fraudulently  disposed  of,  nor  to  institute  new  and 
collateral  proceedings  with  reference  to  such  pi'operty,  unless  he  has 
contracted  to  do  so.    (Morgan  v.  Giddings,  (Tex.)  1  S.  W.  Rep.  369.) 

'"  Coopwood  V.  Baldwin,  25  Miss.  129. 


§    299  LIABILITY    TO    CLIENTS — NEGLIGENCE.  599 

Proceedings  on  motion  against  an  attorney  for  money  col- 
lected are  no  bar  to  a  recovery  in  an  action  on  the  case  for 
damages.'  An  attorney  employed  to  examine  a  land-title 
cannot  set  up  in  defense  to  an  action  for  damages  for  bis 
negligence  in  overlooking  a  lien  on  the  land,  that  such  lien 
was  erroneous  or  of  doubtful  validity.!''  Attorneys  are  liable 
for  appearing  and  defending  without  authority,  especiall}^ 
where  they  do  it  unskillfully.'  An  attorney  employed  to 
record  a  mortgage,  but  who  neglected  to  do  so  until  after 
other  subsequent  incumbrances  have  been  recorded,  is  liable 
immediately  to  the  mortgagee  for  all  the  damages  which  are 
likely  to  be  sustained  by  the  defaulf 

In  a  suit  against  an  attorney  for  neglecting  to  defend  an 
action,  his  declarations  made  to  the  court,  when  the  actioi 
was  called  on  for  trial,  that  he  had  no  defense  to  make,  be- 
cause his  client,  though  requested  to  instruct  him  in  a  de- 
fense, had  not  done  so,  are  admissible  in  evidence  not  to 
prove  the  truth  of  the  facts  stated,  but  the  circumstances 
which  occurred  at  the  time  of  the  alleged  negligence.^ 

When  an  attorney  is  sued  by  his  client  for  negligence  and 
unskillfulness,  he  cannot  set  up  champerty  in  the  contract 
as  a  defense,^  nor  that  he  consulted  a  distinguished  attorney 
respecting  the  proper  course  to  be  pursued  by  him,  or  that 
the  arrangement  made  by  him  was,  in  the  opinion  of  the 
witness,  the  best  that  could  be  made  for  his  client's  interest.^ 

It  has  been  held  actionable  negligence  for  an  attorney  to 
bring  his  action  in  a  court  which  has  no  jurisdiction,*  or  to 
lay  the  venue  in  the  wrong  county,"  or  to  proceed  on  a 

'  Coopwood  V.  Baldwin,  25  Miss.  129. 

*  Gihnan  v.  Hovey,  26  Mo.  280. 

'  O'Haraw.  Brophy,  24  How.  Pr.  379. 
■*  Miller  v.  Wilson,  24  Pa.  114. 

*  Salisbury  v.  Gourgas,  10  Met.  442. 

«  Goodman  v.  Walker,  30  Ala.  4S2;  68  Am.  Dec.  1.34.    See  see.  350,  post. 

'  Goodman  v.  Walker,  30  Ala.  482. 

In  an  action  against  an  attorney  for  negligence,  as  such,  the  fact  that 
the  client  contmued  to  employ  him  after  knowledge  of  the  negligent 
conduct  is  admissible  evidence  on  the  question  of  damages.  (Derrickson 
V.  Cady,  7  Pa.  St.  27.) 

8  Williams  v.  Gibbs,  5  Ad.  &  E.  208. 

'  Kemp  V.  Burt,  4  Barn.  <fc  Adol.  424. 
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wrong  section  of  a  statute  which  gives  the  remedy; '  but 
he  is  not  liable  because  the  statutory  proceeding  was  in  law 
ineffectual  to  accomplish  the  purpose  for  which  he  was  re- 
tained, or  was  made  so  by  the  decision  of  the  court/  He 
is  liable  sometimes  for  prosecuting  too  soon,  as  on  a  note 
before  the  last  day  of  grace  has  expired,^  or  before  the 
requisite  notices  and  preliminary  proceedings  have  been 
disposed  of,*  or  before  sufficient  information  is  had  to  ascer- 
tain whether  there  is  a  right  of  action.^  He  is  also  some- 
times responsible  for  undue  delaj',  as  where  the  debt  is  lost 
by  reason  of  the  insolvency  of  the  debtor  during  the  delay." 

An  attorney  is  liable  for  allowing  judgment  to  go  by  de- 
fault without  his  client's  consent;  but  not  for  omitting  to 
defend,  unless  he  has  been  instructed  in  the  defense.^  He 
is  not  liable  for  not  filing  pleas  merely  for  delay,  although 
instructed  to  do  so ;  and  he  is  liable  only  for  nominal  damage, 
if  at  all,  if  he  can  show  that  the  defense  he  was  employed 
to  make  was  not  good.' 

An  attorney  who  neglects  to  take  proper  precautions  in 
matters  affecting  his  client's  interests,  and  within  his 
knowledge,  is  liable,  as  in  cases  of  the  death,  marriage,  or 
insolvency  of  the  opposite  parties ;°  and  be  should  proceed 
to  set  aside  all  irregular  proceedings  prejudicial  to  his  cli- 

1  Hart  V.  Frame,  6  Clark  &  F.  193. 

^  Bowman  v.  Tallman,  2  Robt.  385. 

'  Hopping  V.  Quinn,  12  Wend.  517. 

"  Long  V.  Orsi,  18  Com.  B.  619;  Hunter  v.  Caldwell,  10  Q.  B.  69. 

^  Thwaites  v.  Mackenzie,  3  Car.  &  P.  341;  Gill  v.  Lougher,  1  Cromp.  & 
J.  170;  Montgomery  v.  Devereaux,  7  C.  C.  <fc  F.  188. 

'  Smedes  v.  Elmendorf,  3  Johns.  185.  See  Brougher  v.  Scobey,  23  Ind. 
.583;  Wilson  v.  Coiian,  2  Cush.  316;  Varnum  v.  Martin,  15  Pick.  440:  Dear- 
born V.  Dearborn,  15  Mass.  315;  Picketts  v.  Pearson,  17  Vt.  470;  Suydam 
V.  Vance,  2  McLean,  99;  Braine  v.  Spaulding,  52  Pa.  247;  Wakeman  v. 
Gowdy,  10  Bosw.  208. 

'  Godefroy  v.  Jay,  7  Bing.  413;  People  v.  Sanborn,  1  Scam.  123;  Benton 
V.  Craig,  2  Mo.  198.  See  Grayson  v.  Wilkinson,  5  Smedes  &  M.  268;  Salis- 
bury V.  Gourgas,  10  Met.  442. 

^  Johnson  v.  Alston,  1  Camp.  176;  Pierce  v.  Blake,  2  Salk.  515;  Vincent 
V.  Groome,  1  Chit.  182;  Anon.  1  Wend.  108;  Gilbert  v.  Williams,  8  Mass. 
51;  5  Am.  Dee.  77;  Grayson  v.  Wilkinson,  5  Smedes  &  M.  268;  Hastings  v. 
Halleok,  13  Cal.  203.    See  Atcheson  v.  Madock,  Peake,  162. 

»  Stannard  v.  UUithorne,  10  Bing.  491;  4  Moore  &  S.  359;  Jacond  v. 
French,  12  East,  317. 
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ent.^  It  is  also  his  duty  to  see  that  recognizances  entered 
into  by  a  receiver  in  an  action  are  in  proper  form.^ 

As  a  retainer  to  prosecute  a  suit  authorizes  the  attorney 
to  conduct  it  to  final  judgment  and  execution,^  he  is  liable 
for  not  duly  entering  up  judgment/  or  for  not  charging  the 
defendant  in  execution.^  Still,  an  attorney  is  not  bound  to 
attend  personally  to  the  levy  of  an  execution,^  nor  to  search 
for  property.' 

Besides,  to  maintain  an  action  for  negligence  against  an 
attorney  for  not  issuing  an  execution,  he  considering  it  not 
advisable,  there  must  be  some  evidence  that  it  was  for  the 
benefit  of  the  client  to  have  it  done,  or  that  he  made  no  in- 
quiry as  to  the  financial  condition  of  the  debtor.  In  such 
case  the  attorney  is  liable  for  any  amount  which  the  jury 
think  execution  would  have  secured  for  the  client.  If  he 
doubts  the  expediency  of  proceeding,  he  should  at  once  no- 
tify his  client,  and  obtain  specific  instructions,  one  way  or 
the  other.*  Under  somewhat  similar  qualifications,  the  at- 
torney is  also  liable  for  not  seasonably  suing  out  scire  facias 
against  bail,"  but  he  is  not  bound  to  institute  new  collateral 
suits  without  special  instructions.'"  He  has  also  been  held 
liable  for  delaying  to  deliver  an  execution  to  the  ofiicer, 
whereby  the  right  to  issue  an  attachment  is  lost,"  and  for 
not  giving  notice  of  the  insufficiency  of  bail,  if  he  knows  it, 

'  Godefroy  v.  Jay,  7  Bing.  413;  Smallwood  v.  Norton,  20  Me.  83;  37  Am. 
Dec.  39. 
'  Simmons  v.  Rose,  31  Beav.  1. 
'  Brackenbury  v.  Pell,  12  East,  588;  Lawrence  v.  Harrison,  Style,  426. 

*  Fowler  v.  Bolingbroke,  1  Strange,  639. 

5  Russell  V.  Palmer,  2  V^^ils.  325;  Russell  v.  Stewart,  3  Burr.  1787;  Pitt  v. 
Yalden.  4  Ibid.  2060;  Lee  v.  Ayrton,  Peake,  119.  But  see  Laidler  v.  Elli- 
ott, 3  Barn.  &  C.  738. 

*  Williams  v.  Reed,  3  Mason,  405. 

'  Pennington  v.  Yell,  6  Eng.  212;  Ray  v.  Birdseye,  5  Denio,  619;  S.  C.  i 
Hill,  158. 

'  Harrington  v.  Binns,  3  Fost.  &  F.  942;  Dearborn  v.  Dearborn,  15  Mass. 
316. 

"  Dearborn  v.  Dearborn,  »iipra ;  Crooker  v.  Hutchinson,  1  Vt.  73.  See 
Simmons  v.  Bradford,  15  Mass.  82. 

"  Pennington  v.  Yell,  6  Eng.  212. 

"  Phillips  V.  Bridge,  11  Mass.  246;  Pitt  v.  Yalden,  4  Burr.  2060;  Russell 
V.  Palmer,  2  Wils.  326. 
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whereby  the  debt  is  lost; '  but  he  is  not  bound  to  move  for 
a  new  trial  on  questions  of  law,  without  special  instruc- 
tions.^ 

g  300.  Pleading  and  evidence  in  actions  against  attor- 
neys for  negligence — Form. — The  plaintiff  may  sue  in  as- 
sumpsit or  case  for  negligence.  If  the  action  be  founded  in 
fraud,  case  is  the  preferable  form  of  action,  it  having  been 
said  that  the  Statute  of  Limitations  might  thereby  be 
avoided.^  But  it  appears  that  if  the  cause  of  action  be  the 
breach  of  duty  arising  from  negligence,  the  Statute  of  Lim- 
itations is  equally  available  in  case  as  in  assumpsit.  In 
actions  for  negligence  against  an  attorney  the  plaintiff  must 
aver  a  cause  of  action,  and  prove  it  as  averred.*  For  the 
breach  of  the  implied  contract  of  an  attorney  to  investigate 
the  title  to  real  estate,  in  an  action  by  the  executor  of  the 
purchaser,  it  must  be  averred  that  the  testator  sustained 
some  actual  damage.*  It  is  not  necessary  to  allege  that  the 
party  against  whom  the  former  action  was  depending  was 
indebted,  etc.,  but  if  the  plaintiff  unnecessarily  set  out  the 
proceedings  in  which  the  defendant  was  retained,  he  should 
state  them  with  accuracy .'  The  declaration  may  be  with- 
out any  inducement,  and  may  commence  with  a  statement 
of  the  defendant's  retainer,  without  stating  a  consideration.'' 
It  is  not  necessary  to  state  in  the  declaration  of  what  court 
the  defendant  was  an  attorney,  but  if  stated  it  must  be 
proved,  though  the  defendant  put  in  his  plea  as  such.' 

It  is  generally  sufficient  to  prove  that  the  attorney  has 
acted  as  an  attorney  of  the  court  of  which  he  is  alleged  to 

'  McWilliams  o.  Hopkins,  4  Rawle,  382;  Simmons  v.  Bradford,  15 
Mass.  82. 

■^  Hastings  v.  Halleck,  13  Cal.  203. 

'  Russell  V.  Palmer,  2  Wils.  328;  Pitt  v.  Yalden,  4  Burr.  2060;  Knight  v. 
Quarles,  4  Moore,  332;  Swannell  v.  Ellis,  1  Bing.  347;  Short  v.  McCarthy, 
3  Barn.  &  Aid.  626;  Brown  v.  Howard,  2  Brod.  &  B.  73;  4  Moore,  508. 

■*  1  Wm.  Saund.  a.  n.  a. 

s  1  Chitty  on  Pleading,  12. 

"  Lee  V.  Ayrton,  Peake,  119;  Brown  v.  Jacobs,  2  Esp.  726. 

'  Bourne  v.  Diggles,  2  Cliit.  311;  Knight  v.  Quarles,  4  Moore,  532. 

^  Green  v.  Jackson,  Peake,  311;  2  Chit.  311;  2  Chitty  on  Pleading,  371. 
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be  an  attorney.  Of  course,  it  may  also  be  proven  by  the 
rolls  and  records.^  Where  the  question  is  whether  the 
defendant  has  been  guilty  of  gross  negligence,  contrary  to 
the  known  and  usual  practice,  those  who  are  conversant  in 
the  same  kind  of  practice  may  be  examined  as  witnesses  on 
either  side.'''  If  there  have  been  express  instructions,  the 
same  should  be  proven.  Where  the  proceedings  in  a  former 
action  form  the  groundwork  of  the  action  against  the  attor- 
ney, such  proceedings  should  be  produced,  or  the  necessary 
steps  taken  to  give  secondary  evidence  of  them.^ 

In  support  of  an  action,  for  instance,  the  neglecting  to 
have  a  witness  at  a  trial  where  plaintiff  was  nonsuited,  the 
plaintiff  must  prove  by  calling  the  witness,  or  otherwise, 
that  such  witness  was  necessary  and  material,  and  that  his 
attendance  might  have  been  procured,  and  that  plaintiff 
was  nonsuited.*  And  in  an  action  for  the  loss  of  a  debt, 
through  defendant's  negligence,  plaintiff  must  establish  the 
existence  of  such  debt;  and  if  he  has  obtained  a  judgment 
to  recover  it,  that  will  be  evidence  of  the  debt,  and  he 
should  prove  the  judgment  by  the  judgment-roll,  or  an 
examined  copy  thereof.  If  the  former  defendant  had  been 
arrested  on  mesne  'process,  and  the  action  is  against  the 
defendant  for  negligence  whereby  the  former  defendant 
was  superseded,  besides  proving  the  debt  the  writ  should  be 
produced,  or  an  examined  copy  if  it  has  been  returned  ; 
and  the  actual  time  of  commitment  should  be  proved  by 
the  books  of  the  prison;  the  grounds  of  the  discharge  will 
be  shown  by  means  of  the  supersedeas  or  order  for  the 
discharge.^ 

'  Rex  V.  Crossley,  2  Esp.  576;  Berryman  v.  Wise,  4  Durn.  &,  E.  366;  Stark. 
OH  Evidence,  130;  Green  v.  Jackson,  Peake,  236. 

'^  Russell  V.  Palmer,  2  W^ils.  328.  In  an  action  against  an  attorney  to 
recover  daaiages  for  giving  improper  and  unskillful  service,  it  is  com- 
petent to  show  by  the  testimony  of  other  lawyers  that,  in  their  opinion, 
the  advice  given  by  the  defendant  to  his  client  was  not  such  as  a  prudent, 
careful  lawyer,  of  ordinary  capacity  and  intelligence,  would  or  ought  to 
have  given  under  the  circumstances  proved  by  other  witnesses  in  the  case. 
(Cochrane  v.  Little!  71  Md.  .323.) 

'  Parry  u.  CoUis,  1  Esq.  399;  Reeee  v.  Rigby,  4  Barn.  <fe  Aid.  202. 

■*  Reece  v.  Rigby,  4  Barn.  &  Aid.  202. 

^  Russell  V.  Palmer,  2  Wils.  328;  2  Stark,  on  Evidence,  134. 
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If  the  plaintiff  has  been  evicted  in  consequence  of  a  defect 
in  title  arising  from  the  defendant's  negligence,  he  should 
produce  the  deeds,  and  prove  the  execution  of  them  and 
the  payment  of  the  money,  and  show  that  he  has  been 
evicted  by  proof  of  the  judgment  in  ejectment,  the  execu- 
tion of  the  writ  of  possession,  producing  the  writ,  or  ,an 
examined  copy  if  it  has  been  returned.'  In  an  action  on 
the  case  against  an  attorney  for  negligence,  in  not  duly 
moving  to  set  aside  the  proceedings  for  defect  of  service,  in 
consequence  of  which  judgment  had  gone  by  default  and 
final  judgment  had  and  execution  issued  thereon,  it  was 
held  that  the  plaintiff  was  bound  to  prove  that  the  judg- 
ment signed  against  him  had  been  completed  and  the 
judgment-roll  carried  in,  and  such  judgment  proved  by  an 
examined  copy." 

Proof  of  a  person  being  an  attorney  may  be  shown  by  the 
production  of  the  original  roll  signed  by  the  party  on  his 
admission,  together  with  proof  of  his  signature  as  evidence 
of  the  identity  of  the  party,  or  by  an  examined  copy  of  the 
roll  together  with  the  admission;  or  the  fact  of  a  person  of 
the  same  name  being  an  attorney  may  be  shown  by  the 
clerk's  entry  in  his  books;  and  the  admission  or  some  other 
proof,  as,  for  example,  of  practice  as  an  attorney,  will  then 
be  necessary,  to  show  that  this  person  is  the  party  in  ques- 
tion.^ 

In  an  action  against  an  attorney  for  neglect  in  the  man- 
agement of  a  suit,  it  is  held  not  necessary  to  aver  that  the 
plaintiff  had  paid  or  secured  him  a  fee ;  an  averment  that 

'  2  stark.  Ev.  135. 

=  Godefroy  v.  Jay,  1  Moore  &  P.  236. 

'  Rex  V.  Crossley,  2  Esp.  5-6.  See  Jones  v.  Stevens,  II  Price,  251 ;  Pearce 
V.  Whale,  5  Barn.  &  C.  39;  Lewis  v.  W^ alter,  3  Barn.  &  Cr.  138. 

In  an  action  for  a  libel  on  a  plaintiff  tending  to  injure  his  credit  and 
reputation  in  his  profession  and  business  of  an  attorney,  and  defamatory 
of  him  in  his  said  profession  and  business,  his  being  an  attorney  was 
proven  by  the  book  of  admissions  produced  by  the  proper  officer,  and 
that  he  practiced  as  an  attorney.  Where  defendant  charged  plaintiff  with 
being  a  swindler,  and  threatened  to  have  him  struck  off  the  roll  of  attor- 
neys, the  court  considered  the  defendant's  threat  to  be  a  distinct  ac- 
knowledgment that  the  plaintiff  was  an  attorney,  and  further  proof  was 
dispensed  with.    (Berryman  v.  Wise,  4  Durn.  &  E.  366.) 
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the  defendant  undertook  to  prosecute  the  suit  for  a  sum 
thereafter  to  be  paid  is  sufficient.'  But  to  render  an  attor- 
ney liable  for  a  debt  placed  in  his  hands  for  collection, 
plaintiff  must  show  that  he  had  a  valid  claim,  which  has 
been  impaired  or  lost  through  the  attorney's  misconduct  or 
negligence.^  It  is  sufficient  prima  Jade  proof  that  he  was 
employed  to  show  that  he  acted  and  was  recognized  on  the 
records  of  the  court  acting  as  such.^  To  charge  an  attor- 
ney with  negligence  in  failing  to  set  up  a  defense  based 
upon  facts  communicated  to  him  by  his  client,  he  must 
show  by  evidence  the  existence  of  such  facts,  and  that  they 
were  susceptible  of  proof  at  the  trial  by  the  exercise  of 
proper  diligence  on  the  part  of  the  attorney.* 

Evidence  for  defendant. — It  is  a  sufficient  answer  to  an  ac- 
tion against  an  attorney  for  negligence,  that  the  defendant's 
diligence  would  have  been  ineffectual ;  as  if,  for  instance, 
in  an  action  for  negligence  for  not  giving  previous  notice 
in  a  suit  against  excise  officers  for  a  seizure,  that  the  seizure 
was  lawful  ;^  or  for  suffering  the  defendant  in  a  former  suit 
to  be  superseded  for  want  of  proceeding  to  judgment  in 
due  time,  that  the  plaintiff  in  a  former  suit  was  a  married 
woman."  It  is,  to  state  the  rule  generally,  a  sufficient 
answer  to  suits  by  clients,  that  the  attorney  has  acted  with 
reasonable  skill  and  knowledge,  and  that  the  error,  if  any, 
was  such  a  one  as  a  skillful  and  cautious  man  might  fall 
into.^  In  actions  by  third  parties  against  the  attorney  for 
acts  done  in  conducting  his  client's  business,  (as  in  an  ac- 
tion for  trespass)  it  is  a  defense  that  the  attornej'  has  not 
gone  beyond  the  strict  line  of  his  duty.*  An  attorney  is 
not  liable  in  cases  of  doubtful  construction  of  a  statute.' 


'  Eccles  V.  Stephenson,  3  Bibb,  517. 
^  Shiller  v.  Davidson,  4  La.  An.  171. 
'  Smallwood  v.  Norton,  20  Me.  8.3;  37  Am.  Dee.  39. 
■•  Hastings  v.  Halleck,  13  CaL  203. 

5  Atcheson  v.  Madock,  Peake,  162;  Bourne  v.  Diggles,  2  Chit.  311. 
°  Lee  V.  Ayrton,  Peake,  161. 

'  Montrion  v.  Jeflferys,  1  Ryan  &  M.  320;  Pitt  v.  Yalden,  4  Burr.  2061. 
'  Sedley  v.  Sutherland,  3  Bsp.  202;  Carrett  v.  Smallpage,  9  East,  330; 
Smith  V.  Gainsford,  1  Rose,  148. 
»  Blakie  v.  Chandless,  3  Camp.  17. 
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Where  an  attorney  was  sued  for  damages  for  not  suing 
one  of  the  parties  to  a  note  placed  in  his  hands  for  collec- 
tion, it  was  a  good  plea  in  bar  that  the  defendant  sued  one 
of  the  makers  of  the  note,  and  recovered  a  judgment  against 
him,  and  found  a  sufficient  amount  of  unincumbered  prop- 
erty to  pay  the  debt,  and  that  the  plaintiff  by  his  own  act 
surrendered  up  and  vacated  the  judgment/  It  is  a  good 
defense  to  an  action  for  negligence  in  not  instituting  a  suit 
to  recover  a  debt,  that  the  debt  was  not  due  the  client  but 
to  another  at  the  time.^  The  fact  that  the  plaintiff  con- 
tinued to  employ  the  attorney  after  knowing  of  the  negli- 
gent conduct,  is  evidence  on  the  question  of  damages.^ 

§  301.   Sufficient  count  against  attorney  for  negligence. 

— ^^In  an  action  against  attorne)  s  at  law  for  negligence  and 
unskillfulness,  a  count  is  sufficient  which  alleges  that  they 
conducted  the  suit  so  negligently  and  unskillfully,  "  in  not 
having  a  certain  writ  of  attachment,  affidavit,  and  declara- 
tion before  then  prepared  by  them  in  said  action,  prepared, 
drawn  up,  and  filed,  and  made  out  according  to  the  laws  of 
said  State,  and  the  rules  of  said  court,  that  the  said  plain- 
tiff, by  the  said  neglect  of,  etc.,  was  hindered  and  prevented 
from  recovering  judgment,  etc.,  and  was  forced  and  com- 
pelled to  release  and  dismiss  the  levy  of  said  writ  of  attach- 
ment," or  "  by  reason  whereof  the  said  plaintiff  has  been 
prevented  from  recovering  her  demand,"  etc.  The  following 
count  has  been  held  sufficient :  "  That  the  defendants  through 
want  of  care  and  skill  did  dismiss  the  levy  of  a  certain  writ 
of  attachment,  before  that  time  levied  on  the  property  of  the 
defendant  therein,  did  dismiss,  relinquish,  and  release  all 
liens  which  had  attached  or  accrued  by  virtue  of  said  levy," 

'  Ransom  v.  Cothram,  14  Miss.  167. 

^  Jackson  v.  Tilghman,  1  Miles,  31. 

'  Derrickson  v.  Cady,  7  Pa.  27.  When  a  loss  was  sustained  by  a  client 
in  respect  of  conduct  as  to  which  the  advice  of  the  solicitor  was  founded 
on  the  opinions  of  competent  surveyors  as  to  the  value  of  the  property, 
and  those  opinions  submitted  to  the  judgment  of  the  client,  the  Court 
of  Chancery  dismissed  a  bill  for  relief.  (Chapman  v.  Chapman,  9  Law 
K.  Bq.  276.) 
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and  that  by  means  of  the  unskillful  management  of  the  de- 
fendant the  plaintiff  lost  her  said  demand,  and  the  means  of 
recovering  and  collecting  the  same.^ 

When  an  attorney  undertakes  the  collection  of  a  debt  it 
is  his  duty  to  sue  out  all  processes,  mesne  and  final,  neces- 
sary to  effect  that  object — not  only  the  first  execution,  but 
such  as  may  afterward  become  necessary ;  to  pursue  bail 
and  those  who  may  have  become  bound  with  the  defendant 
in  the  progress  of  the  suit  either  before  or  after  judgment; 
but  not  to  institute  new  collateral  suits  without  special  in- 
structions, such  as  actions  against  the  sheriff  and  clerk  for 
failure  of  duty.^ 

§  302.    Negligence  as  a  defense  to  an  action  for  fees. — 

It  seems  that  if  an  attorney's  services  have  proved  entirely 
useless,  there  is  no  sort  of  question  but  that  this  may  be 
shown  in  bar  of  an  action  for  attorney's  fees  and  of  the 
whole  action.  The  point  that  any  competent  evidence  of 
negligence,  ignorance,  or  want  of  skill  is  admissible  as  a 
defense  to  an  action  for  professional  services  has  not  been  so 
readily  admitted.  But  the  balance  of  authority  seems 
rather  in  favor  of  the  proposition.^    It  is  said  that  a  decla- 

'  Walker  v.  Goodman,  21  Ala.  647.  See,  also,  Sklllen  v.  Wallace,  36  Ind. 
319.  In  an  action  for  damages  against  an  attorney  at  law  lor  giving  im- 
proper advice,  the  declaration  is  sufficient  il'  it  seta  forth  the  employment 
of  the  defendant,  the  wrongful  and  unskillful  advice,  and  the  conse- 
quent damage  resulting  therefrom.    (Cochrane  v.  Little,  71  Md.  323.) 

^  Pennington  v.  Yell,  6  Eng.  212.  See  Holmes  v.  Peck,  1  R.  I.  242; 
Lewis  V.  Collord,  14  Com.  B.  208.  If  a  declaration  state  that  the  plaintitl', 
by  advice  of  the  defendant,  an  attorney,  instituted  a  suit,  and  then  and 
there  employed  the  defendant  to  prosecute  said  suit  to  judgment,  who, 
in  consideration  thereof,  undertook  to  conduct  the  same  to  the  best  of 
his  skill,  yet  he  had  neglected  to  file  a  declaration,  whereby,  etc.— it 
must  be  understood  that  the  defendant's  undertaking  was  for  sufficient 
consideration.  (Stephen^  v.  White,  2  Wash.  Va.  203.)  Though  a  man  is 
not  bound  to  do  an  act  for  another  without  a  reward,  yet  if  he  will  vol- 
untarily engage  and  enter  upon  the  performance  of  it,  he  is  liable  for  the 
consequences  of  his  improper  management,  and  cannot  allege  a  want  of 
consideration  for  his  engagement.  But  if  an  attorney  be  sued  for  ne- 
glect of  duty  in  not  having  tiled  a  declaration,  it  should  appear  that  he 
was  engaged  in  the  cause,  in  season  to  have  filed  it. 

^  2  Gr.  Kv.  sec.  143;  Nixon  v.  Phelps,  3  Wils.  198;  Judah  v.  Trustees,  23 
Ind.  272;  S.  0.  16  Ind.  56.  See  Cristee  v.  Sawyer,  44  N.  H.  298;  Fenno  v. 
English,  22  Ark.  170.    Bowman  v.  Tallman,  40  How.  Pr.  1. 
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ration  against  an  attorney  for  negligence  must  aver  the 
payment  of  fees,'  but  there  are  authorities  wiiich  hold  that 
it  is  not  necessary  to  aver  that  the  plaintiff  has  either  paid 
or  secured  the  attorney  a  fee,'  and  Lord  Tenterden  has  said 
that  in  order  to  recover  his  bill  of  costs  the  attorney  is 
bound  "  to  show  affirmatively  that  he  has  done  all  that  he 
ought  to  have  done."  ^ 

If  a  client  sues  an  attorney  for  disregarding  his  instruc- 
tions, he  must  show  presumptive]}'  that  he  was  damaged  by 
the  course  of  the  attorney.  Where  a  motion  which  a  client 
desired  to  have  made  would  probably  not  have  been 
granted,  and  would  have  been  likelj'  to  injure  him,  and  it 
would  not  have  been  politic  to  put  in  certain  evidence,  the 
omission  of  which  was  complained  of,  the  attorney  recov- 
ered his  bill.* 

So  an  attorney  at  law  may  consent  that  a  judgment  ob- 
tained by  his  client  upon  the  defendant's  failure  to  answer 
be  vacated,  and  the  defendant  allowed  to  answer,  on  a  state 
of  facts  on  which  the  court,  if  it  pursued  its  customary  prac- 
tice, would  make  an  order  to  that  effect.  Such  a  consent, 
and  the  failure  of  the  defendant  before  judgment,  are  not 
alone  sufficient  evidence  of  negligence  to  defeat  an  action 
brought  by  the  attorney  for  his  services  in  the  suit.  But  if 
he  consents  without  the  knowledge  of  his  client,  he  is  re- 
sponsible for  any  loss  which  may  necessarily  result,  and 
which  would  have  been  avoided  if  his  client  had  been  in- 
formed of  the  facts.  Evidence  may  be  admitted  that  at  the 
time  of  vacating  the  default  the  debtor  had  property  out  of 
which  the  judgment  could  have  been  collected." 

It  has  been  held  in  England  that  negligence  in  the  con- 
duct of  a  cause  cannot  be  set  up  as  a  defense  to  an  action 

'  See,  as  requisites  of  such  a.  declaration,  Wiison  v.  CoflSn,  2  Cush.  316; 
Holrnan  v.  King,  7  Met.  384. 

■'  Eccles  V.  Stephenson,  3  Bibb.  517. 

"  Allison  V.  Rayner,  7  Barn.  &  C.  441. 

*  Nave  V.  Baird,  12  Ind.  318;  Bowman  u.  Tallman,  2  Rob.  385.  See  Por- 
ter V.  Ruck  man  38  N.  Y.  210;  Headley  v.  Good,  24  Tex.  232;  Chapman  v. 
Van  Tall,  8  El.  &  B.  396. 

'  Clussman  v.  Merkel,  3  Bosw.  402. 
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on  the  attorney's  bill,  and  that  it  is  no  defense  that  the  de- 
fendant has  derived  no  benefit  from  the  suit,  where  the 
failure  does  not  result  wholly  from  the  attorney's  negligence, 
but  partly  from  accident/    But  it  is  also  held  that  an  attor- 
ney cannot  charge  for  work  which  is  useless  towards  accom- 
plishing the  object  his  client  has  in  view,  although  performed 
through  inadvertence  or  inexperience,  and  not  with  the  de- 
sign of  imposing  on  his  client.'^    So  the  jury  may  discard 
an  item  of  work  entirely  useless;    though  upon  an  item 
partly  useless,  or  in  respect  of  which  there  has  been  any 
negligence,  the  client's  remedy  is  only  by  a  cross-action.' 
And  it  is  held  that  if  an  attorney  conducting  a  suit  commits 
an  act  of  negligence  by  which  all  the  previous  steps  become 
useless  in  the  result,  he  cannot  recover  for  any  part  of  the 
business  done.      Whether  or  not  in   such   case  the  work 
became  wholly  useless  by  his  fault  is  a  question  for  the 
jury.*    Such  failure  of  the  work  has  been  held  to  be  admis- 
sible as  a  defence  under  the  general  issue,  in  an  action  upon 
the  attorney's  bill,'  as  in  actions  for  negligence  against  the 
attorney  the  fact  of  his  having  been  retained  as  an  attorney 
is  put  in  issue  by  non-assumpsit."     Even  where  a  jury  has 
convicted    an   attorney   of  gross   negligence,  and   he   has 
brought  an  action  for  his  bill  of  costs,  the  court  has  refused 
to  stay  proceedings  in  the  latter  action.'     But  where  there 
appears  to  be  negligence  or  ignorance  of  the  law  on  the  part 
of  the  attorney,  which  creates  unnecessary  costs,  the  court 
will  order  the  costs  to  be  disallowed  on  taxation  without 
prejudicing  his  right  to  bring  an  action  for  them.^ 

It  is  also  held  that  where  an  attorney  has  been  retained 
for  the  prosecution  of  a  suit,  and  he  has  by  crassa  negligentia 

'  Templer  v.  McLachlau,  2  N.  B.  136;  Dax  v.  Ward.  1  Stark.  409. 

^  Hill  V.  Featherstonhaugh,  7  Bing.  569;  5  Moore  &  P.  541. 

^  Shaw  V.  Orden,  9  Bing.  287;  2  Moore  &  S.  341;  1  D.  P.  C.  705. 

*  Braeey  v.  Carter,  12  Ad.  &  E.  373;  Fletcher  v.  V?inter,  3  Fost.  &  F.  138. 

5  Ibid.;  Symea  v.  Nipper,  Ibid.  837. 

"  Aides  V.  Gardner,  1  Car.  &  K.  564.  See  as  to  what  does  constitute  such 
gross  negligence  on  the  part  of  the  attorney  as  to  disentitle  him  to  his  bill, 
BuUraer  v.  Gillman,  4  M.  <fe  G.  108;  4  Scott  N.  K.  781. 

'Smiths.  Koll,2D.  P.  C.  62. 

^ChiHiv.  Prosser,  2  D.  P.  C.  21. 

A.  &  C— 39. 
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in  the  conduct  of  a  suit  caused  the  suit  to  be  lost,  he  cannot 
recover  any  portion  of  the  bill.'  As  where,  in  bringing  suit 
against  an  acceptor  of  certain  foreign  bills  of  exchange,  tlie 
attorney  did  not  ascertain  whether  his  client's  title  was  com- 
plete by  special  indorsement,  as  required  by  the  law  of  the 
fjreign  country,  and  there  being  no  such  indorsement,  the 
action  was  discontinued.  The  court  held  him  guilty  of  such 
negligence  as  disentitled  him  from  recovering  the  costs  of 
the  abortive  proceedings.^ 

In  an  action  against  an  attorney  alleging  that  he  was  re- 
tained to  conduct  the  defense  of  the  plaintiff  on  a  criminal 
charge,  and  that,  through  his  negligence,  the  plaintiff  was 
convicted,  the  plaintiff,  in  order  to  recover  more  than  nom- 
inal damages,  must  prove  that  he  was  convicted  mainly 
through  the  attorney's  negligence ;  and  the  negligence  be- 
ing not  taking  the  proofs  of  witnesses  who  were  in  court 
ready  to  be  examined,  but  whom  the  counsel,  on  the  plain- 
tiff's own  statement,  did  not  wish  to  call,  and  whom  the 
plaintiff  did  not  insist  on  calling,  the  question  for  the  jury 
was  whether  the  attorney  had  done  anything  which,  under 
all  the  circumstances,  was  likely  to  be  of  any  use.' 

It  has  been  held  in  numerous  cases  that  to  defeat  an  at- 
torney's claim  for  compensation  in  a  professional  matter, 

'  stokes  D.  Trumper,  2  Kay  &  J.  232. 

^  Long  V.  Orai,  18  Coin.  B.  610;  26  Law  J.  Com.  P.  127.  See  Chapman  v. 
Vau  Toll,  3  Jur.  N.  S.  1126;  27  Law  J.  Q.  B.  1;  8  El.  &  B.  396. 

In  an  action  by  attorneys  for  the  costs  of  a  defense  which  failed,  they 
having  been  absent  on  the  day  of  trial,  and  some  of  the  witnesses  conse- 
quently not  being  in  court,  it  was  held  they  were  entitled  to  recover, 
notwithstanding  the  verdict  had  passed  against  their  clients,  unless  the 
jury  thought  that  the  absence  of  the  witnesses  had  caused  the  loss  of  the 
verdict,  and  so  made  the  services  wholly  valueless.  (Dunn  u.  Hallen,  2 
Fost.  &  F.  642.) 

"  Hatch  V.  Lewis,  2  Fost.  &  F.  407;  7  Hurl.  &  N.  867;  31  Law  J.  Ex.  26; 
7  Jur.  N.  S.  1085;  5  L.  T.  N.  S.  254.  Negligence  or  unskillfulness  of  one 
of  a  firm  of  attorneys  is  a  good  defense  to  an  action  by  the  firm  for  ser- 
vices ;  nor  is  a  retiring  partner  relieved  from  liability  for  the  firm's  neg- 
ligence by  a  dissolution  of  the  firm.  (Warner  v.  Griswold,  8  Cowen,  665; 
Livingston  v.  Cox,  6  Pa.  360;  Cholmondeley  ?;.  Clinton,  lOVes.  261;  Cooke 
V.  Rhodes,  Ibid.  273;  Eager  v.  Barnes,  31  Beav.  579;  Arden  v.  Tucker,  4 
Barn.  &  Adol.  815;  Kell  v.  Naiby,  10  Barn.  &  C.  20;  Ward  v.  Lee,  13  Wend. 
41;  Perrins  v.  Hill,  2  Jur.  858;  McFarland  v.  Crary,  6  Wend.  297;  S.  C.  8 
Cowen.  253.    But  see  Ayrault  v.  Chamberlain,  26  Barb.  83.) 
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such  services  must  be  shown  to  have  been  utterly  worth- 
less. The  cases  on  this  point  are  not  agreed ;  and  perhaps 
the  weight  of  authority  is  in  favor  of  admitting  any  evi- 
dence of  negligence,  ignorance,  or  want  of  skill  as  a  defense 
to  an  action  for  professional  services,  as  well  as  for  any  other 
work  or_labor.'  But  an  attorney's  right  to  compensation 
in  one  matter  is  not  forfeited  by  his  misconduct  and  breach 
of  trust  in  another  matter.^  And  unless  the  client  is  in 
some  way  injured  by  his  attorney's  negligence,  he  cannot 
maintain  an  action  even  for  nominal  damages,'' and  usually 
an  attorney  may  recover  his  bill  even  if  he  has  committed 
an  error,  if  it  were  such  an  error  as  a  prudent  man  might 
fall  into.* 

§  303.  Negligence  of  associates, — If  a  case  requires 
the  assistance  of  other  counsel,  and  this  is  or  ought  to  be 
known  to  the  client,  the  original  attorney  is  not  liable  for 
the  negligence  of  the  associate,  unless  he  participates  in  it. 
He  is  only  liable  for  negligence  in  selecting  him,  if  he  be 
an  improper  person.  The  client  should  be  consulted,  and 
if  he  acquiesce,  it  relieves  the  first  attorney  from  liability.' 
But  it  is  otherwise  as  to  the  attorney's  own  associates  in 
the  conduct  of  his  office  business;  for  they  are  regarded  as 
his  servants,  and  he  is  liable  for  all  their  acts  within  the 
scope  of  their  employment,*  and  where  an  attorney,  with- 
out special  authority,  employs  another  person  to  prosecute 
a  claim  placed  in  his  hands  for  collection,  he  is  liable  to 
his  client  for  negligence  of  the  person  so  employed  by  him, 

'  Greenl.  on  Evidence,  sec.  143;  Bowman  v.  Tallman,  2  Robt.  385;  Cous- 
ins V.  Paddon,  2  Cromp.  M.  <fe  R.  547;  Randall  v.  Key,  4  Dowl.  682;  Hunt- 
ley V.  Bulwer,  6  Bing.  N.  C.  Ill;  Lewis  v.  Samuels,  8  Q.  B.  485;  Hopping 
V.  Quinn,  12  Wend.  517;  Long  v.  Orsi,  18  Com.  B.  610;  Hill  v.  Peathers- 
tonaugh,  7  Bing.  569;  Hill  v.  Allen,  2  Mees.  <fe  "W.  284;  Lymes  v.  Nipper, 
12  Ad.  &  E.  377;  Bracey  v.  Carter,  Ibid.  373.  See  Templer  v.  McLachlan, 
2  New  R.  136;  Farnsworth  v.  Gerrard,  1  Camp.  38. 

^  Currie  v.  Cowles,  6  Bosw.  452. 

=  Harter  v.  Norris,  18  Oiiio  St.  492. 

*  Montrion  v.  Jefferys,  2  Car.  &  P.  113;  1  Ry.  &  M.  317. 

*  Wliarton  on  Agency,  sees.  601,  276,  245,  604;  Watson  v.  Mnirhead,  57 
Pa.  247;  Godefroy  v.  Dalton,  6  Bing.  468;  Porter  v.  Peckham,  44  Cal.  204. 

*  Wharton  on  Agency,  sees.  601,  276,  543-545. 
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and  the  fact  that  svich  person  is  himself  a  cotnpetent  law- 
yer does  not  relieve  the  a,ttQrney  employing  him  from  Hti- 
bility  to  his  client  qn  account  of  such  negligence/  So  that 
it  appears  that  the  attorney  is  equally  liable,  whether  the 
breach  of  duty  has  a,risen  tbrough  \]i^  own  defa.ult  or 
through  the  default  of  his  agent  or  his  clerk-''  A  lawyer 
who  appears  for  another  without  authority  is  liabte,  for  in- 
juries ca,used  by  the  intrusion.' 

§  304.  Liability  for  m9,tters  not  litigaited- — Aside  from 
litigated  matters,  th^  attorney  is  liable  for  negligence  in  ex- 
amining the  title  to  property  of  \^hich  his  client  is  the  pro- 
posed purchaser,^  in  drafting  forms  of  attestation,'  in  omit- 
ting a  seal  where  necessary,^  or  in  allowing  his  client  to 
execute  an  improper  covenant  without  informing  him  of 
its  effect,'  but  not  for  opinions  in  cases  of  doubtful  title ; 
and  in  England  the  advice  of  counsel  may  relieve:  the  at- 
torney, but  if  he  coi^sults  counsel,  the  attorney  must  exam- 
ine the  title  deeds  fully  an^  lay  the  whole  title  before  the 
counsel.  If  he  gives  only  pa,rtial  abstracts,  though  fur- 
nished by  the  client,  omitting  impprt^nt  parts,  he  is  guilty 
of  negligence  °  in  not  fuxnishing  th§  whole. 

An   attorney   employed   to,  in>vfst   fuiid,^  in   security  is 

>  Walker  v.  Stevens,  79  111.  193;  Abbott  v.  Smith,  4  Tnd.  452. 

^  Wharton  on  Negligence,  sec.  753;  Collins  v.  Griffith,  Barnes,  37;  Sim- 
mons V.  Rose,  31  Beav.  11;  Nortoij  v.  Copper,  3  Smale  &  G.  375;  Warner  v. 
Griswold,  8  Wend.  665;  Livingston  v.  Cox,  6  Pa.  360;  Floyd  v.  Nagle,  3 
Atk.  568. 

3  Bradt  v.  Walton,  8  .lohns.  29$;  O'Hara,  v.  Bropley,  24  How.  Pr.  379; 
Whitney  v.  Ex.  Co.  104  Mass.  152;  6  Am.  Rep.  207;  Bradstreet  v.  Everson, 
72  Pa.  124;  13  Am.  Rep.  66,5;  Le-vyis  v.  Peck,  10  Ala.  142;  Ppllard  v.  Row- 
land, 2  Blackf.  22;  Wilkinson  v.  Griswold,  12  Smedes  &  M.  669;  Power  v. 
Kent,  1  Cowen,  211;  Bjrheck  v.  Stafford,  14  Abb,  Pr.  285;  23,  How.  Pr.  2.S6; 
Mardis  v.  Shaekleford,  4  Ala.  493;  Morgan  v.  Roberts,  38111.  65;  Smyth  v. 
Harrie,  31  111.  62;  83  Am.  Dec.  202:  Dwlgl^t  v.  Simoi),  4  La.  An.  490;  Poole 
V.  Gist,  4  iMcCord,  250. 

'  Ireson  v.  Pearman,  3  Barn  &  0.  799;  Brooks  v.  Day,  Dick,  572;  Brown 
V.  Howard,  4  J.  B.  Moore,  508;  2  Brod.  &B.  202.  S^e  Warne  v.Kempster, 
1  Fost.  &  F.  695. 

5  Elkington  v.  Holland,  9  INIees.  &  W.  6-5^. 

»  Parker  v.  Rolls,  14  Com.  B.  691. 

'  Stannard  v.  Ullithorne,  10  Bing.  491;  4  Moore  <fe  S.  369. 

'  Wilson  V.  Tucker,  3  Stark.  154;  Ireson  v.  Pearman,  3  Barn.  &  C.  799. 


I    305  LIABILITY    TO    CLIENTS — NEGLIGENCE.  613 

liable,  if  through  want  of  ordinary  skill,  care,  and  pru- 
dence, the  security  turns  out  to  be  invalid  or  insufficient  as 
a  matter  of  law.  He  is  not  bound  to  see  that  the  value  is 
adequate,  unless  he  is  specially  employed  for  that  purpose, 
nor  to  inquire  into  the  personal  responsibility  of  the  bor- 
rower.^ When  the  attorney  is  guilty  of  hegligence  in  inves- 
tigating or  not  investigating  the  legkl  validity  of  the  pro- 
posed securities,  the  plaintiff  appears  to  be  entitled  to  recover, 
in  addition  to  the  amount  he  has  paid  for  a  supposed  good 
title,  interest  on  the  same  during  the  time  he  held  posses- 
sion, especially  if  he  has  beeh  compelled  to  pay  rnesne  profits 
during  the  period.^ 

When  he  is  retained  to  find  an  investment  for  money  and 
to  see  that  its  value  is  sufficient,  he  is  liable  for  the  neglect 
of  any  precaution  which  a  prudent  and  ordinarily  skillful 
man  would  have  taken.^ 

§  305.     Liability  for  acting  in  excess  of  authority. — 

An  attorney  generally  has  no  authority  to  waive  a  judg- 
ment. He  usually  acts  at  his  peril  in  so  doing,  and  is 
responsible  for  loss,^  and  such  action  will  also  prevent  hini 
from  recovering  for  his  services;  neither  has  he  power  to 
release  sureties  ;°  nor  to  enter  a  retraxit; "  nor  to  release  a 
witness  ; '  nor  an  indorser  of  a  note,  under  an  authority  to 
sue  the  maker,  at  least  without  satisfaction  or  consent  of 
client.''     He  may  be  responsible  for  doing  these  things. 

An  attorney  has  no  implied  authority  to  make  a  con.- 
promise  by  which  land  is  to  be  taken  instead  of  money.' 

'  Donaldson  v.  Haldane,  7  Clark  &,  F.  762;  Brown  v.  Howard,  4  J.  B. 
Moore,  508;  Dartnall  v.  Howard,  4  Barn.  <fe  C.  345. 

2  Allen  V.  Clark,  11  W.  R.  304;  7  Law.  T.  N.  S.  781. 

^  Haynes  v.  Rhodes,  8  Q.  B.  342;  Whitehead  v.  Greethan,  2  Bing.  464; 
Watts  V.  Porter,  3  El.  &  B.  743;  Craig  v.  Watson,  8  Beav.  427;  Green  v. 
Dixon,  1  Jur.  W;  Howell  v.  Young,  5  Barn.  &  C.  529. 

■■  Anon.  1  Wend.  108;  Clussman  v.  Merkel,  3  Bosw.  402. 

*  Givens  v.  Briscoe,  8  J.  J.  Marsh.  532. 

«  Lambert  v.  Sandford,  2  Blackf.  137;  18  Am.  Dec.  149. 

'  Marshall  v.  Nagel,  1  Bail.  308;  Bowie  v.  Hyde,  6  Barb.  392. 

'  East  River  Bank  v.  Kennedy,  9  Bosw.  543. 

9  Huston  V.  Mitchell,  14  Serg.  &  R.  307;  16  Am.  Dec.  506. 
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So,  a  fortiori,  if  an  attorney  takes  payment  in  a  depreciated 
currency  he  is  liable  to  his  client  for  the  amount  of  the 
depreciation.^ 

In  cases  of  negligence  against  attorney  an  action  lies  at 
once,  but  if  there  is  a  delay,  the  proof  of  actual  damages  may 
extend  to  those  growing  out  of  the  injury  up  to  the  day  of 
the  verdict.^  The  damages  are  usually  confined  to  the  loss 
actuallj'  sustained.' 

§  306.  Acting  without  authority. — If  an  attorney  com- 
mence or  defend  an  action  or  suit  without  authority,  he  is 
also  liable  for  the  consequences  to  the  principal.*  And  so 
if  he  take  any  step  out  of  the  ordinary  routine  of  his  pro- 
fessional duty,  without  or  contrary  to  instructions;^  but  as 
attorneys  are  presumed  to  be  invested  with  much  discretion 
in  the  conduct  of  their  professional  duties,  they  are  not  gen- 
erally amenable  for  acting  in  such  matters  which  come 
within  their  legitimate  province,  even  though  contrary  to 
the  client's  instructions.^ 

An  attorney,  however,  who  undertakes  the  conduct  of  an 
action  is  liable  for  the  consequences  of  not  fully  investigat- 
ing the  facts  and  evidence  in  support  of  it.^ 

§  307.  Collection  and  appropriation  of  money. — An  at- 
torney is  liable  for  gross  neglect  in  collecting  a  claim.' 

'  Trumbull  v.  Nicholson,  27  111.  149. 

'■'  Wilcox  V.  Plummer,  4  Peters,  172;  Marzettl  v.  Williams,  1  Barn.  & 
Add.  415. 

"  Dearborn  v.  Dearborn,  15  Mass.  316;  Crocker  v.  Hutchinson,  2  Chip. 
117;  Jones  i;.  Lewis,  9  Dowl.  Pr.  143;  Huntington  «).  Rumnill,  3  Day,  390. 

■•  Gilbert  v.  Williams,  8  Mass.  51;  5  Am.  Dec.  77;  Anon.  1  Salk.  88;  Hub- 
bard V.  Phillips,  13  Mees.  &  W.  702;  2  D.  <fc  L.  707;  Anon.  1  Wend.  lOK. 

'  Ibid.;  Kolfe  v.  Rogers,  4  Taunt.  191. 

«  Cox  V.  Livingston,  2  W.  &  S.  103;  Talbot  v.  McGee,  4  Mon.  377;  Pike 
■V.  Emerson,  5  N.  H.  393;  22  Am.  Dee.  468;  Alton  i;.  Gilmanton,  2  Ibid.  520; 
1  HiU.  249. 

'  Thwalte  v.  Mackefson,  3  Car.  &  P.  341;  Gill  v.  Lougher,  I  Cromp  <fe  J. 
170;  Montgomery  v.  Devereaux,  7  Clark  &  F.  188;  Wilson  v.  Russ,7Shep. 
421;  Kane  v.  Van  Vranken,  5  Paige,  62;  Gihon  v.  Albert,  7  Ibid.  278;  Salis- 
bury!). Gourgas,  10  Met.  442. 

*  Reilly  v.  Cavanaugh,  29  Ind.  435;  Eocles  v.  Stevenson,  3  Bibb,  517; 
Dearborn  v.  Dearborn,  15  Mass.  316;  Oldham  v.  Sparks,  28  Tex.  425. 
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But  it  appears  that  an  attorney  who  takes  a  note  to  collect 
is  not  chargeable  with  it  unless  he  has  received  the  money 
and  refused  to  pay  it  over,  or  unless  he  might  have  made 
it  and  has  not  through  neglect,  or  unless  the  debt  is  lost 
through  unskillfulness.'  Alleged  negligence  in  collection 
is  not  substantiated  by  mere  failure  to  account.^ 

An  action  cannot  usually  be  maintained  against  an  attor- 
ney for  money  collected  by  him,  until  demand  has  been 
made  and  payment  refused  or  neglected,  nor  after  the  client 
has  been  guilty  of  inexcusable  laches,  as  for  instance  a  de- 
lay of  six  years  from  the  inception  of  the  claim,  or  six 
years  after  demand,  or,  of  course,  if  the  Statute  of  Limita- 
tions has  run.^ 

Where  the  relation  with  the  client  involves  a  series  of 
acts  and  duties,  an  action  will  not  lie  until  the  relation  is 
dissolved  ;  but  while  in  single  transactions,  as  the  collection 
of  a  debt,  suit  should  not  be  brought  until  demand  made, 
still  if  an  attorney  does  not  pay  over  or  give  notice  of 
money  collected  within  a  reasonable  time,  it  is  negligence 
which  will  justify  an  action  brought  without  demand.* 

If  an  attorney  undertakes  to  collect  a  debt,  and  by  his  gross 
negligence  makes  it  of  less  value  and  embarrasses  the  col- 

'  Hazelrigg  v.  Brenton,  2  Duval,  525;  Croft  v.  Hicks,  2(5  Tex.  SaS;  Mor- 
rill v.  Graham,  27  Tex.  646;  Nisbet  v.  Lawson,  1  Kelly,  275;  Oldham  v. 
Sparks,  28  Tex.  426;  Fleming  v.  Culbert,  46  Pa.  498;  Rose  v.  Gerrish,  8 
Allen,  147;  Pidgeon  v.  Williams,  21  Gratt.  251;  Johnson  v.  Semple,  31 
Iowa,  49.  In  an  action  against  an  attorney  for  failure  to  collect  a  note,  a 
count  stating  that  the  plaintiff  caused  to  be  delivered  to  the  defendant, 
and  the  defendant  received  from  him,  a  note  made  by  a  third  person, 
calling  for  so  many  dollars,  to  bring  suit  and  recover  and  collect  of  that 
third  person,  for  the  use  and  benefit  of  the  plaintiff,  for  a  certain  fee  and 
reward  to  the  defendant  in  that  behalf.  Is  defective  in  not  stating  the 
plaintiff's  title;  and  this  defect  is  not  cured  liy  a  verdict  which  will  not 
support  a  judgment.     (Sevier  v.  Holliday,  2  Ark.  512.) 

Under  such  count,  the  plaintiff  cannot  prove  title;  and  if  he  could,  a 
receipt  given  by  the  defendant  to  the  plaintiff  of  a  note  described,  on 
which  the  plaintiff  does  not  appear  as  a  party  in  any  capacity,  would  not 
be  evidence  of  it.    (Ibid.) 

'^  Bougher  v.  Schobey,  23  Ind.  583. 

'  Ibid.;  People  v.  Brotherson,  .36  Barb.  662;  Black  v.  Hersch,  18  Ind. 
342;  81  Am.  Dec.  362. 

'  Glen  V.  Cuttle,  2  Grant,  273;  Denton  v.  Embury,  10  Ark.  228.  See 
Burke  v.  Stillwell,  23  Ark.  294. 
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lection  of  it,  as  receiving  a  note  and  mortgage  contrar}'  to 
the  direction  of  his  client,  he  is  liable  although  the  debtor 
be  still  solvent.^  If  an  attorney  collects  money  under  the 
direction  and  in  the  name  of  an  agent,  knowing  that  it  be- 
longs to  the  principal,  and  by  order  of  the  agent  pays  it  in 
discharge  of  debts  of  the  agent,  such  action  does  not  relieve 
the  attorney  from  liability  to  the  principal.''  Where  a  so- 
licitor allowed  shares  belonging  to  a  client  to  be  forfeited 
hj  neglect,  and  afterward  replaced  them,  giving  less  than 
would  have  originally  been  paid,  is  was  held  that  the  client 
could  only  claim  to  be  placed  in  the  same  position  as  if  the 
shares  had  never  been  forfeited."  The  damages  to  winch 
an  attorney  is  liable  for  neglect  do  not  necessarilj'  extend 
to  the  whole  amount  of  the  debt  which  he  undertakes  to 
collect,  but  only  to  the  loss  which  his  client  has  actuallj'- 
sustained."*  An  attorney  who,  after  making  a  part  of  cer- 
tain collections,  under  a  special  contract  to  be  allowed  a 
certain  share  for  his  services,  refuses  his  client's  demand  to 
account,  cannot  claim  the  benefit  of  the  contract  as  to  money 
thereafter  collected,^  nor  can  he  set  up  that  a  claim  collected 
was  illegally  acquired  either  by  the  plaintiff,  or  by  his  as- 
signor, the  original  owner."  An  attorney  who  uses  as  his  own 
money  collected  for  his  client,  is  liable  for  interest.^  Sum- 
mary applications  to  compel  attorneys  to  pay  over  money 
are  only  entertained  on  motion  of  the  client;  not  of  his  as- 
signees.' A  receipt  appearing  on  its  face  to  be  that  of  an 
attorney  for  a  claim  taken  for  collection,  may  be  explained 
by  parol  evidence.     An  attorney  receiving  and  holding  a 

'  Vi^ilson  V.  Coffin,  2  Cuah.  316;  White  v.  Goffe,  24  Tex.  658. 

^  Nlsbet  V.  Lawson,  1  Kelly,  275. 

»  Smith  V.  Pocoek,  23  Eng.  Law  &  Eq.  470. 

^  Cox  V.  Sullivan,  7  Ga.  144;  50  Am.  Dec.  386. 

5  McDowell  V.  Baker,  29  Ind.  481. 

'  Fogarty  v.  Jordan,  2  Rob.  (N.  Y.)  319. 

'  Mansfield  v.  Wilkerson,  26  Iowa,  482.  But,  not,  it  is  said,  until  after 
demand.  (Johnson  v.  Semple,  31  Iowa,  49.)  Or  until  a  wrongful  conver- 
sion. (Walpole  V.  Bishop,  31  Ind.  15(i.)  If  an  attorney  collects  money  for 
his  client,  and  tenders  him  an  insuificient  sum  after  deducting  his  fees, 
interest  may  be  allowed  against  the  attorney  on  the  amount  due  from 
him,  to  the  time  of  the  verdict.    (Ketcham  v.  Thorp,  91  111.  611.) 

8  Hess  V.  Joseph,  7  Rob.  (N.  Y.)  609. 


g    307  LIABILITY    TO    CLIENTS — NEGLIGENCE.  617 

claim  for  the  convenience  of  the  owner,  for  the  purpose  only 
of  receiving  and  paj'ing  over  money  paid  thereon,  and  for 
■which  the  attorney  neitlier  charges  nor  receives  compensa- 
tion, cannot  be  held  responsible  on  the  debt  being  barred 
by  limitation.^  An  attorney  may  interpose  the  plea  of  the 
Statute  of  Limitations  when  sued  by  his  client  for  monej' 
"which  he  has  collected  as  attorney  and  failed  to  pay  over, 
although  no  action  can  be  maintained  against  an  attorney 
for  failing  to  pay  over  money  collected  for  his  client  until 
he  has  failed  or  refused  to  pay  it  over  after  demand  made- 
Yet  the  client  cannot  by  this  principle  of  law  excuse  his 
laches  in  not  making  a  demand  within  a  reasonable  time 
after  he  knows  of  the  collection  and  conversion  of  the 
mone}'.^  No  action  can  be  maintained  against  an  attorney 
for  failing  to  pay  over  money  collected  for  his  client,  until 
it  has  been  demanded,  and  he  has  failed  or  refused  to  pay 
it  over.' 

An  attorney  collected  money  for  a  client,  and  remitted 
the  amount  by  a  draft  of  one  bank  on  another,  payable  to 
the  client's  order  and  endorsed  by  him.  The  client  received 
the  money,  and  directed  the  attorney  "  to  send  the  balance 
ia  the  same  way."  The  attorney  sent  another  sum  in  the 
same  way,  and  the  draft  was  received,  but  before  it  could 
be  collected  the  drawer  failed,  and  it  was  not  paid.  It  was 
held  that  the  attorney  was  not  liable  as  indorser.  The 
indorsement  was  intended  merely  to  transfer  the  attorney's 
legal  title  to  his  client,  and  not  to  incur  a  responsibility  as 
indorser.'' 

Payment  of  an  execution  to  an  officer  having  the  same 
discharges  the  debtor  ;  but  proof  of  such  payment  does  not 
raise  any  presumption  of  payment  over  by  the  officer  to  the 
plaintiff's  attorney,  and  the  consequent  liability  of  the  attor- 
ney to  the  creditor.     Proof  of  payment  by  the  officer  to  the 

■  McAdoo  V.  Lummis,  43  Tex.  227. 

'  Kimbro  v.  Waller,  21  Ala.  376. 

'  Taylor  v.  Bates,  5  Co-wen,  376;  Rathbun  v.  IngalS,  7  Wend.  320;  Staples 
V.  Staples,  4  Greenl.  533;  Taylor  v.  Armstead,  3  Call.  (Va.)  200;  Hutchlnga 
V.  Oilman,  9N.  H.  359;  Buchanan  v.  Parker,  5  Ired.  597. 

<  Kimmell  v.  Bittner,  62  Pa.  St.  203. 
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attorney  is  necessary  to  fix  the  latter's  liability.'  A  mere 
notice  to  the  attorney  of  record  not  to  pay  over  the  money 
collected  to  the  client,  given  by  persons  claiming  an  interest 
in  the  fund,  does  not  justify  the  attorney  in  detaining  the 
same  in  his  hands.  The  claimant  should  resort  to  an 
injunction,  or  garnishment,  or  some  such  proceeding.^  An 
attorney  should  not,  without  special  authority,  deliver  his 
client's  money  to  any  third  person  whatever;  if  he  does,  he 
is  liable  for  losses  or  negligence  by  the  latter.  Even  where 
the  money  was  stolen  from  a  messenger  of  the  attorney,  the 
latter  was  held  liable.^ 

§  308.  Paying  over  moneys. — An  attorney  is  liable  to 
pay  over  moneys  received  by  him  after  demand.  The  attor- 
ney should  notify  his  client  of  his  receipt  of  money  for  the 
latter  within  a  reasonable  time.  If  such  notice  is  given,  the 
client  has  no  cause  of  action  until  after  demand  and  refusal.* 
If  the  attorney  is  in  doubt  as  to  whether  the  money  belongs 
to  the  client  or  not,  he  must  pay  it  over  on  the  tender  by  the 
client  of  sufficient  indemnity,  unless  the  fund  be  attached 
or  enjoined  in  his  hands.^  If  there  is,  however,  a  relation 
involving  a  series  of  acts  and  duties,  and  the  money  depends 

'  VV^ilson  V.  Rusa,  20  Me.  421. 

'  Dunn  V.  Vannerson,  8  Miss.  579. 

^  Grayson  v.  Wilkinson,  13  Miss.  268.  If  a  third  party  claims  money  in 
the  hands  of  an  attorney,  he  is  not  bound  to  pay  the  amount  to  his  prin- 
cipal, unless  he  is  protected  against  the  claim.  He  must  interplead  the 
principal  and  the  claimant,  or  must  demand  indemnity,  and  deliver  the 
money  to  the  party  who  indemnifies  him.  But  if,  after  notice  of  a  claim 
by  a  third  party,  he  pays  over  the  money  to  his  client,  he  becomes  liable, 
if  the  claimant  has  a  right  to  the  money.  (Peyser  v.  Wilcox,  64  How.  Pr. 
525;  following  Sims  v.  Brown,  6  T.  <fe  C.  5.) 

■*  Wharton  on  Agency,  see.  606;  Glenn  v.  Cuttle,  2  Grant  Cas.  273; 
Bougher  v.  Scobey,  16  Ind.  152;  Evans  v.  King,  16  Mo.  525;  Beardslee  v. 
Boyd,  37  Mo.  180;  Krause  v.  Dorranoe,  10  Pa.  462;  51  Am.  Dec.  496;  Den- 
ton V.  Embury,  10  Ark.  228;  Cummins  v.  McLain,  2  Pike,  402;  Jetti). 
Hempstead,  25  Ark.  462;  Black  v.  Hersch,  18  Ind.  342;  81  Am.  Dec.  362; 
Taylor  v.  Armstead,  3  Call.  (Va.)  200;  Kathbun  v.  Ingals,  7  Wend.  320; 
Taylor  v.  Bates,  5  Cowen,  596;  Satterly  v.  P'razer,  2  Sand.  141;  People  v. 
Brotherson,  36  Barb.  662;  Mardis  v.  Shackleford,  4  Ala.  493.  See,  contra. 
Coffin  V.  Coffin,  7  Greenl.  298. 

5  Wharton  on  Agency,  sec.  606;  Marvin  v.  EUwood,  11  Paige,  365;  Dunn 
V.  Vannerson,  8  Miss.  579;  7  How.  579;  Peyser  v.  Wilcox,  64  How.  Pr.  525. 
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upon  the  relation,  the  attorney  is  not  liable  until  the  rela- 
tion is  closed.' 

The  commencement  of  an  action  against,  an  attornej'  con- 
stitutes a  sufficient  demand  for  money  collected  by  him.^ 
But  it  is  also  said  that  ordinarily  a  demand  is  necessary 
before  bringing  suit  against  an  attorney  for  money  collected 
by  him ;  but  where  it  has  been  collected  a  long  time,  and  its 
retention  is  unexplained,  or  where  the  party  collecting  has 
converted  it  to  his  own  use,  no  previous  demand  is  neces- 
sary.' Where  an  attorney  settles  a  judgment  recovered  by 
him  for  his  client  by  allowing  the  same  in  payment  of  an 
account  against  himself,  his  client  may  repudiate  his  act, 
and  enforce  the  judgment,  or  he  may  ratify  it,  and  sue  the 
attorney  for  money  had  to  his  use.* 

Another  statement  of  this  rule  is  as  follows:  An  action 
cannot  be  maintained  against  an  attorney  at  law  for  money 
collected  as  such  until  after  a  demand  and  refusal  to  pay 
over.  It  is  the  duty  of  the  attorney  who  has  collected  money 
to  give  notice  of  the  fact  to  his  client  within  a  reasonable  time. 
Upon  receiving  such  notice,  the  client  is  bound  to  make 
demand  within  a  reasonable  time,  and  if  he  omits  to  do  so 
he  puts  the  Statute  of  Limitations  in  motion.  But  if  the 
attorney  neglects  to  notify  his  client,  the  latter  may  main- 
tain suit  without  previous  demand.  The  statute  will  not 
commence  to  run  unless  the  client  has  notice  by  some  means, 
unless  the  attorney  can  show  that  the  client  could  by  ordi- 
nary diligence  have  known  of  the  collection.^ 

'  Glenn  v.  Cuttle,  2  Grant  Cas.  273. 

^  Hollenbeck  v.  Stanbery,  38  Iowa,  325. 

'  Chapman  v.  Burt,  77  111.  337.  That  a  demand  is  necessary,  see  also 
Pierce  v.  Thornton,  44  Ind.  235;  Armstrong  v.  Smith,  3  Blackl.  251;  Judah 
V.  Dyott,  3  Ibid.  324;  35  Am.  Dec.  112;  Black  v.  Hersch,  18  Ind.  342;  81  Am. 
Dec.  362;  Bougher  v.  Scobey,  23  Ind.  583;  V^^alpole  v.  Bishop,  31  Ind.  156; 
Green  v.  Chipman,  32  Ind.  195. 

■*  Chapman  v.  Burt,  supra. 

*  Jett  V.  Hempstead,  25  Ark.  462.  W^here  an  attorney  collects  money  for 
his  client,  and  uses  no  fraudulent  concealment  of  the  receipt  of  the  money, 
the  Statute  of  Limitations  begins  to  run  from  the  time  of  its  collection,  and 
not  from  the  time  of  a  demand.  (Douglas  v.  Corry,  46  Ohio  St.  349;  15  Am. 
St.  Rep.  604.  Compare  Wilder  v.  Secor,  72  Iowa,  161;  2  Am.  St.  Bep.  236. 
See  sec.  263,  ante.) 
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If,  however,  the  attorney  does  not  account  to  the  client, 
or  is  guilty  of  negligent  detention  of  the  fund,  or  of  culpable 
negligence  in  collection,  a  demand  is  not  necessary.^  Neither 
is  it  necessary  if  the  attorney  deny  the  agency.^ 

The  remedy  in  cases  of  conversion  by  the  attorney  is  all 
action  of  trover.^  If  the  attorney  account  to  the  client  for 
a  balance,  a  promise  to  pay  the  balance  is  iiaf&rred.^ 

The  attorney  cannot  generally,  in  suits  brought  against 
him  by  his  client,  set  off  collateral  claims  Or  private  debts.^ 
Nor  can  he  set  up  as  a  defense  the  illegal  acquisition  of  the 
claim  by  the  plaintiff,^  though  if  the  contract  is  executory 
the  plaintiff  cannot  recover. 

§  309.  Accounting  and  payment. — An  attorney  is  ndt 
usually  liable  in  an  action  by  his  client  for  money  collected 
until  after  demand  made,  or  a  direction  to  remit.'  He  is 
not  considered  in  default  till  he  receives  orders  from  his 
principal.'     But  still  circumstances  may  exist  which  ■will 

'  Wharton  on  Agency,  sec.  607;  Denton  v.  Embury,  10  Ark.  228;  Glenn  r. 
Cuttle,  2  Grant  Oas.  273;  Cum  mine  ?'.  MoLain,  2  Ark.  402;  Mardisi;.  Sback- 
leford,  4  Ala.  493.  See  Coffin  v.  Coffin,  7  Greenl.  298;  Houston  v.  Frazier, 
8  Ala.  81. 

2  Ibid;  Tillotson  v.  McCrillis,  11  Vt.  477. 

'  Houston  V.  Frazier,  8  Ala.  81;  Cotton  v.  Sharpstein,  14  Wis.  446. 

*  Cameron  v.  Clark,  11  Ala.  259.  Action  by  client  to  recover  money  with- 
held; see  Armitage  v.  Sullivan,  69  Iowa,,  426. 

Even  without  demand,  he  is  liable  for  money  belonging  to  his  client  as 
his  client's  garnishee.  (Staples  v.  Staples,  4  Greenl.  533;  Thayer  v.  Sher- 
man, 12  Mass.  441.)  The  attorney  must  exercise  due  diligence  in  trans- 
mitting funds  to  his  client,  and  losses  arising  from  forwarding  them  by 
an  unauthorized  and  unusual  modemustbeborne  by  the  attorney.  (Gray- 
son V.  Wilkinson,  13  Miss.  268.) 

*  New  Castle  v.  Bellard,  3  Me.  369;  Houx  v.  Russell.  10  Mo.  246. 

'  Fogarty  v.  Jordan,  2  Robt.  N.  Y.  319.  A  suit  in  chancery  by  a  client 
against  his  attorney,  for  negligence  and  a  failure  to  pay,  when  there  is  no 
complexity  or  difficulty  in  the  account,  cannot  be  maintained.  (Crothers 
V.  Lee,  29  Ala.  337.) 

'  Rathbun  v.  Ingals,  7  Wend.  320;  People  v.  Brotherson,  36  Barb.  662. 
Pierse  v.  Thornton,  44  Ind.  235;  Cummins  v.  McLain,  2  Ark.  402;  Mardis 
■0.  Shaokleford,  4  Ala.  493:  Voss  v.  Bachop,  5  KaU.  59;  Walradt  v.  May- 
nard,  3  Barb.  584;  Beardsley  i).  Boyd,  37  Me.  180;  Black  v.  Hersch,  18  Ind. 
342;  81  Am.  Dec.  362. 

"  Krause  v.  Dorrance,  10  Pa.  462;  51  Am.  Dec.  496;  Cummins  v.  McLain, 
2  Ark.  402. 
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dispense  with  th,Q  necessity  of  a  demand,  as  where  the  attor- 
^ey  has  not  given  notice  of  the  receipt  of  the  money  within 
a  reasonable  time,  as  it  is  his  duty  to  do,^  or  exhibits  a  man- 
ifest desire  to  baffle  the  client  or  withhold  the  money."  If 
he  has  doubts  whether  the  debts  collected  belong  to  the  cli- 
ent, he  should  ask  indemijity,' 

An  action  for  money  had  and  received  lies  against  an  at- 
torney who,  having  a  debt  to  collect,  receives  in  payment 
debts  on  himself  or  on  others  without  authority  from  his 
principal.''  And  if  an  attorney  collects  money  for  his  client 
ajid  uses  the  money  as  his  owu,  he  may  be  held  liable  for 
interest  thereon  during  such  use.'  So  if  he  receives  prop- 
erty from  a  defendant  in  satisfaction  of  a  client's  judg- 
ment, and  disposes  of  it  without  rendering  an  account,  he 
may  be  charged  the  amount  he  received  for  it  as  money; " 
and  an  attorney,  like  a"y  other  agent,  is  liable  in  trover  for 
the  conversion  of  the  money  of  his  principal.' 

'  Glenn  v.  Cuttle,  2  Grant  Cas.  273;  Denton  v.  Embury,  10  Ark.  228. 

^  Krause  v.  Dorranoe,  Cummins  v.  MoLaiii,  supra;  Mardis  v.  Shackle- 
ford,  4  Ala.  493. 

'  Marvin  v.  Ellwood,  11  Paige,  3(55;  Sims  n.  Brown,  6  Thomp.  &  C.  5. 
Where  an  attorney  denies  his  liability  to  pay,  and  sets  up  a  claim  against 
hi^  client  exceeding  the  amount  collected,  this  is  equivalent  to  a  waiver 
of  a  demand.    (Wa,lradt  v.  Maynard,  3  Barb.  584.) 

■>  Houx  V.  Russell,  10  Mo.  246. 

5  Mansfield  v.  Wilkerson,  26  Iowa,,  482;  Walpole  v.  Bishop,  31  Ind.  156; 
Hover  v.  Heath,  3  Hun,  283. 

'  Christy  v.  Douglass,  Wright,  485. 

'  Cotton  u.  Sharpstein,  14  Wis.  226;  89  Am.  Dec.  774.  Where  an  attor- 
ney appears  and  defends  for  another,  and  receives  money  as  attorney 
due  to  his  assumed  client,  he  is  estopped  to  deny,  in  an  action  by  the  lat- 
ter for  the  mon^y,  that  he  was  his  attorney.  (McFarland  v.  Crary,  8 
Cowen,  253.)  A  complaint  alleged  that  the  plaintiflf,  together  with  an- 
other party,  had  placed  in  the  hands  of  the  defendant,  for  collection,  a 
large  amount  of  claims;  that  these  claims  were  all  collectible,  but  were 
unaccounted  for  by  the  defendant,  who  had  refused  to  render  any  ac- 
count thereof  to  the  plaintiff  upon  his  demand.  Held,  that  the  plaintiflf 
could  not  recover  of  the  attorney  the  value  of  the  notes,  or  the  notes 
themselves,  but  that  he  was  entitled  to  an  accounting,  and  to  receive  any 
money  that  had  been  collected.  (Bougher  w.  Scobey,  23  Ind.  583.)  Per- 
sons depositing  notes  with  attorneys  for  collection,  have  a  right  to  de- 
mand and  have  an  accounting,  to  know  the  condition  of  the  claims  and 
to  receive  the  amounts  collected,  subject  only  to  just  exceptions. 
(Bougher  v.  Scpbey,  19  Ind.  151.) 
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§  310.  Disclosing  secrets. — An  attorney  professionally 
entrusted  with  the  secrets  and  confidential  disclosures  of  his 
clients  is  civilly  liable  in  an  action  for  damages  for  making 
them  known  to  the  opposing  party.  Assisting  the  other 
party  to  obtain  execution/  disclosing  defects  in  his  client's 
title,  by  reason  of  which  the  client  is  put  to  the  expense  of 
litigation  or  delayed  in  raising  money,  or  compelled  to  give 
a  higher  rate  of  interest,  are  all  in  the  same  category,  and 
are  breaches  of  duty,  fixing  legal  responsibility  on  the  at- 
torney. He  is  not  liable  for  disclosing  in  evidence  circum- 
stances not  confidentially  communicated;  as,  for  example, 
the  execution  of  a  deed,  or  a  non-professional  conversa- 
tion after  the  business  with  the  client  has  closed.^  He  is 
equally  liable,  however,  if  the  communication  is  con- 
fidentially made,  whether  it  is  made  in  an  action  or  in  the 
course  of  a  private  negotiation  where  the  services  were 
retained.'* 

Attorneys  are  liable  for  betraying  confidences  reposed  in 
them,  and  especially  for  disclosing  to  the  opponents  in  a 
cause  the  evidence  in  their  clients'  cases,  or  other  secrets 
intrusted  to  them.  In  the  first  place,  they  are  guilty  of  a 
gross  breach  of  moral  duty;  in  the  second,  they  are  guilty 
of  gross  violation  of  professional  duty  and  professional  de- 
cency; and,  in  the  third  place,  they  are  civilly  liable  in 
damages  to  their  clients.''  When  valuable  papers,  upon 
which  the  liberty  of  a  client  depends,  are  intrusted  to  coun- 
sel, it  is  his  duty  not  only  to  return  them,  when  the  relation 
of  counsel  and  client  ceases,  and  to  observe  the  secrets  con- 
fided to  him,  with  absolute  fidelity,  but  also  to  abstain  from 
Mullfully  doing  or  saying  anj'thing  through  which  such 
papers,  or  the  knowledge  of  their  existence  can  be  used  by 

'  Lawrence  v.  Harrison,  Styles,  426;  Taylor  v.  Blacklow,  3  Bing,  N.  C. 
2,35;  3  Scott,  614. 

'^  Walker  v.  Wlldman,  6  Madd.  47;  Bramwell  v.  Lucas,  2  Barn.  &  C.  745; 
Cobdeni).  Kendrick,  4T.  R.  431. 

'  Greenough  v.  GasklU,  1  Mylne  &  K.  98. 

^  Taylor  v.  Blacklow,  3  Blng.  (N.  C.)  249;  Wilson  v.  Troup,  7  Johns.  Ch. 
25;  2  Cowen,  195;  Rhoades  v.  Selin,  4  Wash.  C.  C.  718;  Chirac  v.  Reinicker, 
11  Wheat.  280;  Rogers  v.  Dare,  W^right,  136. 
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any  one  to  the  prejudice  of  his  client.  And  this  dutj'  of 
secrecy  is  not  extinguished  by  the  fact  that  the  client,  with- 
out satisfying  the  claims  of  his  counsel  to  compensation, 
has  substituted  another  attorney  or  counsel  in  his  place.' 
It  is  gratifying  to  find  that  the  cases  on  this  subject  are  ex- 
ceedingly few.  We  have  seen''  what  communications  are 
considered  privileged,  and  what  are  not,  and  that  it  is  not 
necessary  for  them  to  be  privileged  that  they  should  be 
made  in  an  action  or  suit,  or  even  in  contemplation  of  one;' 
that  communications  made  in  the  course  of  a  private  nego- 
tiation, when  an  attorney's  services  are  retained,  are  equally 
within  the  rule.  In  case  of  a  disclosure  of  any  of  these 
privileged  communications,  (the  privilege,  as  we  have  seen, 
being  for  the  benefit  of  the  client)  the  attorney  is  liable  in 
an  action  for  betraying  the  confidence  reposed  in  him  by 
his  client.*  The  courts  may  also  in  various  ways  prevent 
an  attorney  from  making  such  disclosures  when  they  are 
threatened.  They  may  refuse  to  hear  him  testify,  they  may 
restrain  him  by  injunction,  or  even  strike  his  name  from 
the  roll,^  just  as  they  may  prevent  another  outrage  upon  a 
client,  should  it  be  threatened,  viz:  acting  for  opposite  par- 
ties, or  for  both  parties,  when  their  interests  are  conflicting.^ 
But  if  the  attorney  has  been  discharged  from  his  original 
employment,  the  courts  will  not  generally  interfere,  unless 
it  clearly  appear  that  he  has  obtained  information  in  his 
former  character  which  it  would  be  prejudicial  to  the  cause 
of  his  former  client  to  communicate.' 


'  Matter  of  Hahn,  11  Abb.  N.  C.  423,  436. 

^  Ante,  Chap.  VIII. 

'  Of  course  the  attorney  is  not  liable  for  disclosing  in  evidence  commu  - 
nioatious  not  confidentially  communicated.  (Walker  v.  Wildman,  6 
Madd.  47;  Bramwell  v.  Lucas,  2  Barn.  &  C.  745;  Riggs  v.  Denniston,  3 
Johns.  Cas.  168;  Heister  v.  Davis,  3  Yeates,  4;  Jordan  v.  Hess,  13  Johns. 
492;  Hoffman  v.  Smith,  1  t'aines,  157.) 

•■  Taylor  v.  Blacklow,  3  Bing.  (N.  C.)  235. 

'  Cholmondeley  v.  Clinton,  19  Ves.  261;  Bolton  v.  Liverpool,  1  Mylne  & 
K.  88;  Jackson  v.  French,  3  Wend.  339;  Andrews  v.  Solomon,  Peters  C. 
C.  356. 

«  Peters  v.  Watkins.  3  Bing.  (N.  C.)  421;  Harvey  v.  Mount,  8  Beav.  439; 
Clay  V.  Williams,  2  Munf.  105;  5  Am.  Dec.  453. 

'  Robertson  v.  Marriott,  2  Cromp.  &  M.  183;  Beer  v.  Ward,  1  Jacob,  77; 
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g  311.  Investment  of  money — Sufficiency  of  securities 
— Investigation  of  titles. — If  an  attorney  invests  his  cli- 
ent's money  on  security  which  proves  altogether  insuf- 
ficient— as  a  question  of  law,  not  of  money  value — this  is 
such  gross  negligence  as  almost  to  amount  to  fraud,  and  is 
sufficient  to  fix  his  liability  ;  and  the  client  can  claim  the 
amount  in  a  suit  for  tlie  administration  of  the  attorney's 
estate,  without  establishing  the  right  at  law.*  And  if  an 
attorne}'  employed  to  record  a  mortgage  neglects  to  do  so 
until  after  other  subsequent  incumbrances  have  been  re- 
corded, he  is  liable  in^mediately  to  the  mortgagee  for  all 
the  damages  which  are  likely  to  be  sustained  by  his  default.^ 
And  so  if  the  attorney  is  employed  to  collect  a  debt,  and 
instead  of  suing  takes  a  note  and  mortgage  from  the  debtor, 
although  with  the  client's  consent,  but  negligently  fails  to 
discover  a  previous  petition  of  insolvency,  and  to  make  due 
search,  after  his  own  suspicions  are  aroused,  and  so  the  debt 
be  lost.''  And  where  an  English  attorney,  in  laying  a  case 
before  counsel,  omitted  certain  deeds  from  an  abstract,  and 
failed  to  state  the  whole  chain  of  title,  so  that  the  counsel 
gave  an  opinion  which  he  would  not  have  done  had  he 
known  all  the  facts,  and  to  the  effect  that  the  title  was  good, 
when  it  turned  out  to  be  bad ;  the  jury  were  warranted  in 
finding  the  attorney  guilty  of  negligence  so  as  to  make 
him  liable.^  But  where  a  conveyancer,  with  no  want  of  or- 
dinary skill  and  caution,  passed  a  title  to  certain  ground- 
rents  incumbered  by  an  unliqiiidated  judgment,  after  tak- 
ing legal  counsel,  and  being  informed  therein  that  the  title 
was  clear,  it  was  held  an  error  of  judgment  for  which  he. 


Bric.heno  v.  Thorpe,  1  Jacob,  300;  Grissell  v.  Peto,  9  Bing.  1;  Robinsom;. 
JMuUett,  4  Price,  353. 

'  Smith  V.  Pocock,  23  Eng.  L.  &  E.  470;  Arnold  v.  Robertson,  3  Daly,  298. 

•^  Miller  v.  Wilson,  24  Pa.  114.  No  implied  undertaking  to  file  a  paper 
exists  on  the  part  of  an  attorney  by  reason  merely  of  his  employment  to 
diaw  it.  But  if  the  employment  is  so  broad  aa  to  include  the  filing  as  a 
necessary  or  proper  part  of  his  duty,  then  he  is  liable  for  a  failure  to  per- 
form such  duty.  (Penaille  v.  Condert,  44  N.  J.  L.  286,  290;  and  see  Stott 
■V.  Harrison,  73  Ind,  17.) 

■'  Uooper  V.  Stephenson,  12  Eng.  L.  &  E.  403. 

••  Ireson  v,  Pearman,  3  Barn.  &  0.  799. 
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as  in  case  of  an  attorney,  could  not  be  liable,  any  more 
than  in  any  case  of  reasonable  doubt.' 

If  searches  as  to  the  title  are  required,  omission  to  make 
them  is  negligence,  for  which  the  attorney  may  be  liable.^ 
But  a  conveyancer  is  justified  in  taking  the  opinion  of  coun- 
sel as  to  the  existence  of  incumbrances.  The  case,  however, 
must  be  fairly  stated  to  the  counsel.'  An  attorney  employed 
to  examine  a  title  is  not  required  to  consider  the  value  of  the 
property  incumbered,  nor  is  he  bound  to  caution  his  client 
against  improbable  contingencies  of  loss.* 

When  an  attorney  advises  a  client  who  advances  money 
on  the  security  of  a  legacy  given  to  the  borrower  under  a 
will,  he  is  not  warranted  in  relying  upon  a  partial  extract 
from  the  will,  but  should  examine  the  will  itself.^  Personal 
representatives  of  attorneys  have  been  held  liable  for  the 
negligence  of  decedents  in  failing  to  properly  investigate 
titles,  and  in  ascertaining  the  invalidity  of  securities.* 
Attorneys  maybe  responsible  for  the  consequences  of  allow- 
ing their  clients  to  execute  unusual  covenants,  without 
explaining  the  liability  incurred  thereby.'  The  attorney,  it 
has  been  held,  is  liable  for  disclosing  defects  in  his  client's 
title  to  the  proposed  lender,  by  which  the  mortgagor  is 
delayed  in  procuring  money,  and  compelled  to  pay  a  high 
rate  of  interest,  and  this  where  the  attorney  had  previously 
had  the  proposed  mortgagee  for  a  client.' 

It  appears  that  an  attorney  may  be  liable  for  mistakes  in 

'  Watson  V.  Muirhead,  57  Pa.  161;  98  Am.  Deo.  213. 

■^  Wharton  on  Agency,  sec.  597;  Cooper  v.  Stephenson,  21  Law  J.  N.  S. 
Q.  B.  292;  Watts  v.  Porter,  3  EL  &  B.  743;  Miller  v.  Wilson,  24  Pa.  114; 
Gilman  v.  Hovey,  26  Mo.  280;  Gore  v.  Brazier,  3  Mass.  543;  3  Am.  Dec.  182; 
S;jrague  v.  Baker,  17  Mass.  586;  Clark  v.  Marshall,  34  Mo.  429. 

^  Andrew  v.  Hawley,  23  L.  T.  Ex.  323;  Watson  v.  Muirhead,  57JPa.  161; 
98  Am.  Dec.  213. 

*  Hayne  v.  Rhodes;  8  Q.  B.  342;  Chapman  v.  Chapman,  L.  R.  9  Ex.  276; 
Briimbridge  v.  Massey,  28  Law  J.  N.  S.  Ex.  59. 

''  Wilson  V.  Tucker,  3  Stark.  154. 

'  Knights  V.  Quarles,  4  Moore,  532;  2  Brod.  &  B;  102;  Allen  v.  Clark,  11 
Week.  R.  304;  7  L.  T.  N.  S.  781. 

'  Stannard  v.  Ullithorne,  10  Bing.  491;  4  Moore  &  S.  359. 

"  Taylor  v.  Blacklow,  3  Bing.  (N.  C.)  235;  3  Scott,  614;  2  Hodges,  224. 

A.  &  C— 40. 
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points  of  practice ;  ^  but  not  in  cases  of  doubtful  or  unsettled 
points  of  practice.'^ 

In  actions  of  negligence  for  failing  to  properly  investi- 
gate securities,  if  the  declaration  state  that  the  plaintiff 
retained  the  defendant,  an  attorney,  to  see  if  a  certain  secur- 
ity was  good,  and  that  he  accepted  the  retainer  and  neg- 
lected his  duty,  and  represented  the  security  to  be  good, 
and  that  plaintiff  advanced  his  money,  and  that  the  secur- 
ity was  bad,  by  means  of  which  the  plaintiff  lost,  etc.,  it 
states  a  sufficient  cause  of  action.^  The  declaration  .should 
allege  the  particular  character  in  which  the  attorney  is  re- 
tained, or  it  is  bad,  as  that  he  was  retained  as  attorney,  etc.^ 
The  retainer  to  investigate  a  title,  or  to  see  if  a  security  is 
sufficient,  does  not  involve  or  require  any  inquiry  upon  the 
part  of  the  attorney  as  to  the  money  value  of  the  security, 
without  an  express  agreement  to  that  effect.  What  is 
meant  by  "  good  and  sufficient "  is  "  good  "  or  "  sufficient " 
in  point  of  law,  not  of  money  value.^ 

Where  the  attorney  is  employed  to  invest  the  money  and 
find  the  proper  security  a  different  rule  prevails,  and,  of 
course,  it  is  the  duty  of  an  attorney  in  any  event  to  apprise 
his  client  of  any  peculiar  circumstances  coming  to  his 
knowledge  in  the  transaction  in  which  he  is  engaged,  as  if 
any  obvious  insufficiency  of  value  should  appear  upon  the 
ititle  deeds.° 

'  Russell  V.  Palmer,  2  Wils.  325. 

2  Pitt  D.  Yalden,  4  Burr.  2060;  Laidler  v.  Elliott,  3  Barn.  &  C.  738;  5 
"Dowl.  &  R.  635;  Blakie  v.  Chandleas,  3  Oamp,  17,  19;  Compton  v.  Chaiid- 
less,  Ibid. 

'  Howell  V.  Young,  5  B.  &  P.  259;  8  Dowl.  &  R.  14;  2  Car.  &  P.  238; 
V^^hitehead  v.  Greetham,  2  Bing.  464;  McClel.  &  Y.  205;  10  Moore,  183; 
Hanlon  v.  Murray,  12  I.  R.  C.  L.  161. 

*  Dartnall  v.  Howard,  6  Dowl.  &  R.  438;  4  Barn.  <fc  C.  .345. 

*>  Hayne  v.  Rhodes,  8  Q.  B.  342;  10  Jur.  71;  15  Law  J.  Q.  B.  137.  See, 
g'enerally,  W^aine  v.  Kempster,  1  Post.  <fe  F.  695;  Brumbridge  v.  Massey, 
28  Law  J.  Ex.  59;  32  L.  T.  108;  Cooper  v.  Stephenson,  16  Jur.  424;  21  Law 
J.  Q.  B.  292. 

»  Dartnall  v.  Howard,  4  Barn.  &  C.  345;  Craig  v.  Watson,  8  Beav.  247. 
See  In  re  Valpy,  Law  R.  7  Ch.  289;  Miller  v.  Wilson,  24  Pa.  St.  114. 

Negligence — Examination  of  title. — An  attorney  may  be  liable  to  his 
client  for  negligence  or  want  of  reasonable  care  and  skill  in  examining  a 
title,  whether  the  error  occurs  in  respect  to  the  title  of  property  pur- 


§    312  LIABILITY    TO    CLIENTS — NEGLIGENCE-  627 

§  312.  Advice  as  to  titles.— Defective  advice  as  to  titles 
constitutes  negligence  involving  liability  ;  and  whether  the 
adviser  ranks  as  a  conveyancer  or  as  a  counsel,  his  liability 
is  the  same.  But  he  is  not  bound  to  perfect  accuracy  nor 
perfect  care. '  He  is  not  expected  to  anticipate  rulings  over- 
turning the  law  as  it  existed  when  he  gave  his  opinion.  It 
is  sufficient  if  he  accept  the  law  accepted  by  good  profes- 
sional men  of  his  particular  class  at  his  particular  place. 
He  is  neither  the  insurer  of  the  papers  committed  to  his 
care,  nor  of  their  accuracy.  If  through  his  carelessness,  or 
that  of  his  clerk,  loss  ensues,  he  is  liable.' 

A  bill  in  equity  will  not  lie  against  a  solicitor  for  negli- 
gence in  investigating  a  title.  A  court  of  equity  will  not 
compel  a  solicitor  to  take  the  mortgage  security  off  his 
client's  hands,  and  find  the  mortgage  necessary  for  the 
purpose.^     If  an  attorney  be  lulled  by  the  assurance  of  his 

chased  or  in  the  covenants  in  the  instrument  of  conveyance,  where  the 
property  is  sold.  But  in  order  that  such  a  liability  may  arise,  there 
must  be  some  privity  of  contract  between  the  parties  to  enable  the  plain- 
tiff to  maintain  the  action.  The  obligation  of  the  attorney  is  to  his  client 
and  not  to  some  third  party.  (Savings  Bank  v.  Ward,  100  U.  S.  195.) 
Thus,  an  attorney  was  employed  by  B  to  examine  and  report  on  the  title 
of  the  latter  to  a  certain  lot.  The  attorney  certified  that  it  was  "good," 
upon  which  certificate  B  procured  a  loan  from  C,  and  gave  a  mortgage  on 
the  property  as  security.  It  turned  out  that  B  had  parted  with  the  title  to 
the  property  prior  to  the  date  of  the  certificate,  a  fact  that,  in  the  exercise 
of  reasonable  care,  might  have  been  learned  from  the  records.  The  secu- 
rity being  worthless,  and  B  insolvent,  C  lost  his  money  and  brought  suit 
against  the  attorney  for  damages.  But  the  court  held,  that  there  being 
neither  fraud,  collusion,  or  fiilsehood  on  the  part  of  the  attorney,  nor 
privity  of  contract  between  him  and  C,  he  was  not  liable  to  C  for  any  loss 
sustained  by  reason  of  the  certificate.  (Savings  Bank  v.  Ward,  100  U.  S. 
195;  and  to  the  same  effect,  see  Dundee  Mortgage,  etc.  Co.  v.  Hughes,  10 
Sawyer,  144.) 

'  Watson  V.  Muirhead,  57  Pa.  161;  98  Am.  Dec.  213;  Wharton  on  Agency, 
sec.  597;  Fotts  v.  Button,  8  Beav.  493;  Taylor  v.  Gorman,  4  Ir.  Eq.  550;  Wil- 
son V.  Tucker,  3  Stark.  154;  Dowl.  <fe  R.  N.  P.  C.  30;  Knights  v.  Quarles,  4 
Moore,  532;  S.  C.  2  B.  <fe  B.  102;  Alleji  v.  Clark,  7  L.  T.  N.  S.  781;  1  N.  R. 
358;  Drax  v.  Scroupe,  1  D.  P.  C.  69;  2  B.  &  A.  581;  Stannard  v.  Ullithorne, 
10  Bing.  491;  S.  C.  4  Moore  &  S.  539;  Ireson  v.  Pearman,  5  Dowl.  &  R.  687; 
3  Barn.  &  C.  799;  Howell  v.  Young,  5  Bos.  &  P.  259;  8  Dowl.  &  R.  14;  2  Car. 
<fe  P.  238;  Whitehead  v,  Greetham,  2  Bing.  464;  10  Moore,  183;  Dartnall  v. 
Howard,  6  Dowl.  &  R.  438;  4  Barn.  &  C.  345;  Brumbridge  v.  Massey,  28 
Law  J.  Ex.  59;  Cooper  v.  Stephenson,  21  Law  J.  Q.  B.  292;  Hayne  v. 
Rhodes,  8  Q.  B.  342. 

^  British  Company  v.  Cobbold,  19  Law  Rep.  Eq.  627;  Mare  v.  Lewis,  Ir. 
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client  into  a  persuasion  that  the  security  on  which  such 
client  proposes  to  advance  money  is  good,  so  that  he  abates 
his  vigilance  in  the  inquiry  as  to  its  validity,  his  liability 
for  negligence  is  discharged/ 

§  313.  Effect  of  nonpayment  of  fees — Gratuitous  ser- 
vices.— Notwithstanding  an  old  case  to  the  contrary,^  an 
attorney  is  not  bound  to  proceed  upon  a  general  retainer 
without  being  provided  with  funds;  and  so  where  a  motion 
was  made  to  compel  an  attorney  to  proceed  in  a  suit  upon 
the  ground  that  he  might  be  compelled  to  proceed,  though 
he  might  lose  his  costs,  it  appearing  that  considerable  costs 
had  accrued  in  the  progress  of  the  suit,  and  that  the  attor- 
ney for  the  plaintiff  refused  to  proceed  further  until  he  was 
paid  the  amount.  The  court  said :  "  The  conduct  of  the 
attorney  is  justifiable.  He  is  not  bound  to  go  on  and  expend 
money  for  his  client  without  being  secured.  The  cases 
cited  show  merely  that  the  court  will  compel  an  attorney  to 
do  his  duty:  but  it  is  not  his  duty  to  expend  money  for  his 
client  without  being  reimbursed." '  But  if  he  has  waived 
the  matter  of  compensation,  the  case  is  different,  and  in  an 
action  against  an  attorney  for  neglect  in  the  management 
of  a  suit,  it  is  not  necessary  to  aver  that  the  plaintiff  had 
paid  him  or  secured  him  a  fee;  an  averment  that  the 
defendant  undertook  to  prosecute  the  suit  for  a  sum  there- 
after to  be  paid  is  sufficient;  nor  is  it  a  defense  that  the 
attorney  undertook  the  case  without  consideration.     It  is 

L.  K.  4  Eq.  219.  See  Smith  «.  Pocoek,  2 Drew,  197;  Chapman  v.  Chapman, 
Law  R.  9  Eq.  276;  Craig  v.  Watson,  8  Beav.  427;  Dixon  v.  Wilkinson,  4  De- 
Oex  &  J.  508;  v.  Jolland,  8  Ves.  72. 

'  1  Dowl.  &  R.  .30. 

Slander  of  title. — An  attorney  of  a  party  claiming  title  to  premises  put 
up  to  sale  is  not  liable  in  an  action  of  slander  of  title,  if  he,  bona  fide, 
though  without  authority,  makes  such  objections  to  the  vendor's  title  as 
his  principal  would  have  been  authorized  in  making.  (Watson  v.  Rey- 
nolds, 1  Moody  &  M.  1.) 

^  Mordeeai  v.  Solomon,  Sayer,  172. 

'  Castro  w.  Bonnet,  2  Johns.  296;  Gleason  v.  Clark,  9  Cow.  57.  See,  also, 
Wadsworth  v.  Marshall,  2  Cromp.  &  J.  665;  Rowson  v.  Earle,  Moody  & 
M.  538;  Van  Sandau  v.  Browne,  9  Bing.  402;  2  Moore  &  S.  543:  1  Dowl.  0. 
S.  715;  Lawrence  v.  Potts,  6  Car.  &  P.  428. 
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enough  that  he  undertook  to  conduct  the  suit,  and  in  his 
management  of  it  was  guilty  of  such  a  neglect  of  his  duty  as 
to  subject  the  plaintiff  to  a  loss.  After  this  it  is  not  com- 
petent for  him  to  allege  a  want  of  consideration.'  It  does 
not  at  all  interfere  with  the  attorney's  liability  that  the  ser- 
vices are  gratuitous.  Confidence  bestowed  and  accepted  is 
enough.  Still  more  is  the  attorney  liable  for  damages  for 
officious  intermeddling  with  a  case." 

The  attorney  should  not  abandon  the  cause,  on  the 
ground  of  the  want  of  money,  without  giving  his  client 
reasonable  notice  ;  for  if  he  do,  he  will  be  liable  to  an  ac- 
tion for  negligence,  and  he  will  be  deprived  of  his  right  to 
his  costs.'  And  it  seems  that  an  attorney  who  declines  to 
proceed  with  an  action  cannot  retain  his  client's  papers 
under  a  claim  of  lien.''  But  in  a  late  case  in  chancery,  it 
was  said  by  Lord  Cottenham  that  Lord  Eldon's  opinion, 
that  a  solicitor  discharging  himself  cannot  claim  a  lien, 
must  be  understood  as  meaning,  not  that  the  solicitor  loses 
his  lien  altogether,  but  that  he  cannot  set  it  up  so  as  to  pre- 
vent his  client  proceeding  in  the  cause.  The  rule  is,  that 
the  solicitor  shall  have  every  security  not  inconsistent  witli 
the  progress  of  the  cause ;  but  he  will  not  be  permitted  to 
impose  upon  the  plaintiff  the  necessity  of  carrying  on  the 
cause  in  an  expensive,  inconvenient,  and  disadvantageous 
manner.  He  will,  therefore,  be  ordered,  (on  the  petition  of 
his  client)  to  hand  over  to  the  new  solicitor  all  proceedings 
and  documents  necessary  for  the  hearing  without  prejudice 
to  his  lien,  which  are  to  be  returned  undefaced  within  a 
fixed  time  after  the  hearing.^  Though,  in  a  more  recent 
case  before  Lord  Langdale,  master  of  the  rolls,  where,  after 
demurrer  to  a  bill  for  want  of  equity  by  two  material  de- 


'  Eccles  V.  Stephenson,  3  Bibb,  517;  Stephens  v.  Vi^hite,  2  Wash.  Va.  203. 

'■^  Wharton  on  Negligence,  sec.  436;  Wharton  on  Agency,  sec.  600;  Bradt 
V.  Walton,  8  Johns.  298;  O'Hara  v.  Brophey,  24  How.  Pr.  279. 

'  Hoby  V.  Built,  3  Barn.  &  Adol.  330;  Lawrence  v.  Potts,  6  Car.  &  P. 
428;  Nichols  v.  Wilson,  11  Mees.  &  W.  106;  S.  C.  2  Dowl.  N.  S.  715. 

*  Van  Sandau  v.  Browne,  9  Bing.  402;  S.  C.  2  Moore  &  S.  543;  S.  C.  1 
Dowl.  O.  S.  715. 

*  Heslop  V.  Metcalf,  3  Mylne  &  G.  183. 
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fendants  had  been  allowed,  the  solicitor  for  the  complainant 
refused  to  proceed  in  the  cause  without  payment  of  his  bill 
of  costs,  and  the  complainant  appointed  a  new  solicitor;  it 
was  held  that,  under  the  circumstances,  the  original  solici- 
tor was  not  bound  to  deliver  over  the  papers  in  his  posses- 
sion, without  an  assurance  that  the  suit  would  be  prosecuted 
by  the  new  solicitor.' 

The  obligation  of  an  attorney  is  to  his  client  and  not  to 
casual  inquirers,^  but  it  is  not  necessary  to  fix  the  liability, 
that  there  be  a  compensation  paid  or  to  be  paid.^  An  at- 
torney may  be  liable  though  his  services  were  rendered 
gratuitously,  but  an  attorney  so  acting  is  liable  only  for 
gross  negligence.*  As  a  matter  of  pleading,  it  is  suflScient 
to  state  that  the  defendant  was  retained  as  attorney,  with- 
out stating  the  consideration."  An  averment  that  defendant 
undertook  to  prosecute  the  suit  for  a  sum  thereafter  to  be 
paid  is  sufficient.^  The  plaintiff  may  frame  his  action  in 
assumpsit  or  case  for  the  breach  of  duty.' 

An  attorney  who  takes  legal  proceedings  in  the  name  of 
another  without  authority  is,  of  course,  liable  to  such  per- 
son, or  to  any  other  person  who  is  immediately  prejudiced 
thereby.* 

Where  solicitors  are  in  partnership,  they  cannot  dissolve 
their  partnership  as  against  the  client  without  his  con- 
sent, so  as  to  discharge  the  retiring  partner  from  liability; 


Caine  v.  Martin,  4  Lond.  Jur.  500;  2  Beav.  584. 

"  Fish  V.  Kelly,  17  Com.  B.  N.  S.  196. 

=  Donaldson  v.  Haldane,  7  Clark  &  F.  762. 

■*  Bourne  v.  Diggles,  2  Chit.  311;  Whitehead  v.  Greetham,  2  Bing.  464. 

"  Bourne  v.  Diggles,  2  Chit.  311;  Whitehead  v.  Greetham,  2  Bing.  464. 

«  Eccles  V.  Stephenson,  3  Bibb.  517;  Stephenson  v.  White,  2  Wash.  203; 
Binghart  v.  Gardner,  3  Barb.  64. 

'  2  Chit.  PI.  373;  Church  v.  Mumford,  11  Johns.  479;  Stimpson  v.  Sprague, 
6  Me.  470. 

8  Westaway  v.  Frost,  17  Law  J.  Q.  B.  286;  Bradt  v.  Walton,  8  Johns.  289; 
O'  Hara  v.  Brophy,  24  How.  Pr.  379;  Field  v.  Gibbs,  Peters  C.  C.  155;  Mun- 
nikuyson  v.  Dorset,  2  Har.  &  G.  374;  Cort  v.  Sheldon,  1  Tyler,  300;  Ells- 
worth V.  Campbell,  31  Barb.  134;  Hubbard  v.  Phillips,  13  Mees.  &  W.  702; 
HoskinsD.  Phillips,  16  Law  J.  Q.  B.  333;  Duper  v.  Keeling,  4  Car.  &  P. 
102;  Andrews  u.  Hawley,  26  Law  J.  Ex.  323;  Cottrell  v.  Jones,  11  Com. 
B.  713. 
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much  less  can  the  latter  accept  a  retainer  from  the  opposite 
party.' 

§  314.  Liability  of  law  partners. — Attorneys  practicing 
in  partnership  are  equally  responsible  for  money  collected 
and  not  paid  over,  though  one  of  them  did  not  participate 
in  the  particular  transaction.^  When  two  attorneys  are  in 
partnership,  and  one  receives  money,  demand  on  him  is  a 
demand  on  both,  and  renders  both  liable.'  Where  two  at- 
torneys are  in  partnership,  and  one  does  the  business  of  a 
client  unskillfully, both  are  liable  to  him  in  damages;^  and 
it  is  said  that  partnerships  between  attorneys  are  subject  to 
the  incidents  to  mercantile  partnerships  to  this  extent,  that 
one  partner  is  liable  upon  the  contracts  made  by  the  other 
within  the  scope  of  the  partnership  business,  and  for  his 
negligence  in  respect  to  a  partnership  contract;  and  a  right 
of  action  against  the  firm  survives  against  the  survivor 
alone.*  And  where  a  demand  is  placed  in  the  hands  of 
two  attorneys,  in  partnership  to  collect,  and  before  the 
money  is  collected  on  the  execution  the  attorneys  dissolve 
partnership,  and  afterward  one  of  them  receives  the  monej' 
from  the  sheriff,  and  gives  a  receipt  in  his  own  name,  and 
neglects  to  pay  the  money  over  to  the  client,  both  the  at- 
torneys are  liable  as  partners.^  Either  partner  may  attend 
to  business  intrusted  to  the  firm ;  but  if  the  firm  con- 
tracts with  a  client  for  the  personal  services  of  a  particular 
partner,  and  he  fails  to  perform  them,  it  is  a  breach  of  con- 


'  Cholmondeley  v.  Clinton,  Coop.  80;  19  Ves.  261;  Cook  v.  Rhodes,  19 
Ves.  273n;  Walker  v.  Uoodrich,  Ifi  111.  .341. 

"  Dwight  V.  Simon,  4  La.  An.  490.  Where  a  firm  of  attorneys  received 
a  claim  for  collection,  and  one  member  of  the  firm  received  and  wrong- 
fully appropriated  the  money,  the  other  member  was  held  liable  for  the 
amount,  although  he  knew  nothing  of  the  receipt  of  the  claim  for  collec- 
tion or  its  wrongful  appropriation.  But  it  was  further  held,  that  the 
penalty  of  striking  from  the  roll  of  attorneys,  was  applicable  only  to  the 
party  derelict  in  duty,  and  personally  guilty  of  the  wrong.  (Porter  v. 
Vance,  82  Tenn.  629.) 

"  McFarland  v.  Crary,  8  Cowen,  253. 

••  Warner  v.  Griswold,  8  Wend.  665. 

5  Livingston  v.  Cox,  5  Pa.  St.  360. 

«  Poole  V.  Gist,  4  McCord,  259. 
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tract,  yet  the  damages  for  such  breach  will  be  but  nominal, 
if  another  partner  shall  perform  the  duty  witli  due  profes- 
sional skill  and  without  injury  to  the  client.  A  contract 
with  a  firm  for  the  services  of  a  particular  partner,  at  a 
stipulated  fee,  cannot  be  broken  by  the  client  upon  the 
death  of  such  partner,  without  tehdering  to  the  survivor  a 
fair  compensation  for  services  already  rendered,  and  if  the 
survivor  render  the  services  with  professional  skill  and  dili- 
gence, he  is  entitled  to  the  entire  fee.^  Where  one  of  a  firm 
of  solicitors  received  from  a  client  a  sum  of  money  for 
which  a  receipt  was  given  in  the  name  of  the  firm,  stating 
that  part  of  the  money  was  in  payment  of  certain  costs  due 
to  the  firm,  and  that  the  residue  was  to  make  arrangements 
with  the  client's  creditors,  and  the  solicitor  misappropriated 
the  money,  the  court  held  that  the  transaction  with  tlie 
client  was  within  the  scope  of  the  partnership  business,  and 
that  the  partners  in  the  firm  were  jointly  and  severally 
liable  to  make  good  the  amount,  and  that  all  the  partners 
were  necessary  parties  to  a  suit  for  that  purpose.''  And, 
generally,  money  received  b}'  one  member  of  a  firm  of 
solicitors  in  the  course  of  the  management  and  settlement 
of  the  affairs  of  a  client  of  the  firm,  is  mone}'  paid  to  the 
firm  in  the  course  of  their  professional  business;  and,  cou- 
sequentlj',  the  members  of  the  firm  are  liable  to  make  good 
any  loss  occasioned  by  the  negligence  or  dishonest}^  of  their 
partner  by  whom  the  money  was  received.^  And  it  has 
been  decided  in  England  that  a  court  of  equity  will  grant 
relief  in  such  a  case.^ 

An  officer  having  on  an  execution  against  a  corporation 
arrested  a  person  who  was  supposed  to  be  a  member  thereof, 
but  who  stated  that  he  was  not,  obtained  from  the  creditor's 
attorney  a  promise  of  indemnity  for  committing  him.    It 

'  Smith  V.  HUl,  8  Bug.  Ark.  173. 

^  Atkinson  v.  Mackreth,  2  Law  R.  Eq.  570.  See  Plumer  v.  Gregory,  18 
Law  R.  Eq.  621. 

'  Earl  of  McDonald  v.  Masterman,  7  Law  R.  Eq.  504;  Dwlgbt  v.  Simon, 
4  La.  An.  490;  Wilkinson  v.  Griswold,  20  Miss.  669;  Perry  v.  Clarke,  5 
How.  (Mias.)  502;  Butler  v.  Jones,  7  Ibid.  587;  40  Am.  Dec.  82. 

*  St.  Aubyn  v.  Smart,  5  Law  R.  Eq.  183. 
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was  held  that  such  promise  was  not  illegal.  An  attorney 
at  law  cannot  bind  his  copartner  by  such  a  promise;  but 
the  partnership  is  a  circumstance  from  which,  with  other 
circumstances,  it  may  be  inferred  he  intended  to  act  for 
both,  and  where  the  copartner  subsequently  to  the  commit- 
ment adopted  and  ratified  the  promise,  it  was  held  the  offi- 
cer maintained  an  action  against  them  jointly.' 

Where  a  claim  was  placed  for  collection  in  the  hands  of 
two  attorneys  who  were  partners,  a  judgment  was  obtained, 
land  of  the  debtor  sold  under  execution,  and  redemption 
from  the  sale  by  paying  the  money  to  the  sheriff,  who  paid 
it  over  to  one  of  the  attorneys.  Prior  to  the  redemption  tlie 
land  copartnership  between  the  attorne3^s  was  dissolved,  yet 
both  partners  were  held  liable  to  the  client  for  the  money 
thus  received  by  one  partner  after  the  dissolution.  So, 
where  a  client  retains  two  attorneys  who  are  partners,  he  is 
entitled  to  the  services  of  both  until  the  business  is  com- 
pleted, notwithstanding  a  dissolution  pending  the  business." 

§  315.  Attorney's  books. — In  an  action  against  an 
attorney  for  negligence,  the  client  cannot  compel  the  pro- 
duction of  the  attorney's  books  on  a  mere' suggestion  of  the 
client's  belief  that  they  contain  entries  relating  to  the  mat- 
ters complained  of.  The  party  must  show  by  affidavit 
that  there  is  some  one  document  in  the  possession  or 
power  of  his  adversary,  to  the  inspection  of  which  he  is 
entitled.^ 

§  316.  Liability  for  abandonment  of  suit. — An  attorney 
when  employed  is  bound  to  conduct  a  suit  to  a  close,  and  he 
cannot  recover  compensation  until  the  suit  is  closed;  and 
he  is  not  bound  to  proceed  if  his  intermediate  expenses  are 
not   paid.^    He  is  liable  if  he  abandon  the  suit  without 

'  Marsh  v.  Gold,  2  Pick.  284. 

=  Smyth  V.  Harvie,  31  111.  62;  83  Am.  Deo.  262. 

'  Evans  v.  Lewis,  1  Law  R.  Com.  P.  656. 

*  NichoUs  V.  V^^llson,  2  Dowl.  N.  S.  1031;  12  L.  J.  Ex.  266;  11  Mees.  &  W. 
106;  Harris  v.  Osborn,  2  Cromp.  &  M.  629;  Whitehead  v.  Lord,  7  Ex.  691; 
Van  Sandau  v.  Browne,  9  Bing.  402;  2  Moore  &  S.  543;  1  D.  P.  C.  715;  Ho- 
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reasonable  cause  and  notice.  Though  the  attorney  may 
not  be  at  liberty  suddenly  to  give  up  his  employment, 
because  a  client  does  not  on  every  occasion  comply  with  his 
demand  for  money,  he  may  at  any  time  give  such  notice 
on  any  reasonable  cause,  as  the  want  of  funds,  dissolution 
of  partnership,  or  his  retirement  from  business,  or  the 
insolvency  of  his  client,  and  may  recover  his  costs  for 
what  he  has  done.^  The  attorney  is  liable  if  he  make 
erroneous  or  negligent  statements  of  any  affidavits  proper 
in  the  case,  or  as  to  the  truth  or  pleas  in  abatement,  or  to 
any  fact  which  comes  to  his  knowledge  in  a  professional 
character.^ 

§  317.  Other  liabilities.  —  If  an  attorney  contract  tci 
collect  a  debt,  he  is  liable  for  the  negligence  of  his  agents 
by  which  the  debt  is  lost.  The  reason  is,  that  it  is  a  case  of 
specific  contract  on  the  part  of  the  attorney,  by  which  he 
virtually  guarantees  the  collection.'  As  to  papers,  the  attor- 
ney is  not  an  insurer;    but  he  must  exercise  toward  them 

by  V.  Built,  3  Barn.  &  Adol.  350;  Wadsworth  v.  Marshall,  2.  Cromp.  <fe  J. 
665.  If,  before  its  completion,  a  suit  be  withdrawn  from  the  control  of  an 
attorney,  and  the  client  either  through  himself  or  other  counsel  resumes 
control  thereof,  the  attorney  is  thereby  released  from  any  liability  for 
the  result  of  the  suit.  (Alter  v.  Horner,  33  La.  An.  243;  McKowen  v. 
Kernan,35La.  An.  381.)  And  it  is  not  a  neglect  of  duty  for  an  attorney  not 
to  take  an  appeal  on  behalf  of  his  client  from  a  judgment  rendered  against 
him,  if  such  appeal  could  have  availed  the  client  nothing.  (Hays  v.  Ewing, 
70  Cal.  127.) 

'  Rowson  V.  Erie,  1  M.  &  Meek,  538;  Van  Sandau  v.  Browne,  9  Bing. 
402;  S.  0.  2  Moore  &  S.  543;  Wadsworth  v.  Marshall,  2  Cromp.  &  J.  665; 
Hoby  V.  Built,  3  Barn.  &  Adol.  350.  See  Mordeoal  v.  Solomon,  Sayer, 
173;  Menzles  v.  Rodriguez,  1  Price,  92;  1  Sid.  31. 

'  Rowbottom  V.  Duffree,  5  Dowl.  P.  C.  557;  Brown  v.  Austin,  4  Ibid.  161; 
Nash  V.  Swinburn,  3  Scott  N.  S.  326;  1  Dowl.  N.  S.  190;  Lumley  v.  Foster, 
Barnes,  344;  Merrington  v.  Beckett,  2  Barn.  &  C.  81. 

3  Wharton  on  Agency,  sec.  602;  Riddle  v.  Hotfman,  3  Pa.  224;  45  Am. 
Dec.  637;  Bradstreet  v.  Everson,  72  Pa.  124;  13  Am.  Bep.  665;  Cummins  v. 
Heald,  24  Kan.  600;  36  Am.  Rep.  261;  Morgan  v.  Tener,  8S  Pa.  St.  305; 
Walker  v.  Stevens,  79  111.  193;  Kent  v.  Dawson  Bank,  13  Blatchf.  237.  A 
written  ackowledgment  of  the  receipt  of  a  claim  "for  collection"  is  a 
contract  to  collect,  and  if  given  by  one  not  an  attorney,  who  at  the  time 
represents  himself  as  such,  he  thereby  assumes  all  the  liability  of  an  at- 
torney which  attaches  under  the  contract.  (Foulks  v.  Falls,  91  Ind. 
315.) 
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such  care  and  diligence  as  good  experts  in  his  department 
are,  under  similar  circumstances,  accustomed  to  use.^ 

§  318.  Not  liable  for  acts  not  within  the  scope  of  their 
profession. — Attorneys  are  not  liable  for  undertakings  not 
implied  by  their  profession,  as  demanding  payment  of  a 
note,  and  giving  notice  to  the  indorser.^  Nor  for  failure  to 
file  a  note  which  he  has  received  for  collection  by  suit,  as  a 
claim  against  the  estate  of  the  maker,  upon  the  death  and 
declaration  of  the  insolvency  of  the  estate  of  the  latter, 
when  the  facts  occurred  after  he  received  the  note,  and 
without  his  knowledge.'  Nor  for  taking  notes  of  third  par- 
ties, who  proved  to  be  insolvent,  when  the  instructions  were 
to  do  the  best  he  could  with  the  demand,  and  he  supposed 
them  good.*  Nor  for  forbearing  to  bring  a  suit  where  the 
parties  had  agreed  to  leave  one  of  the  matters  in  dispute  to 
arbitration,  the  decision  of  which  would  render  an  action 
unnecessary.^ 

Under  a  general  retainer,  an  attorney  is  not  bound  to 
to  take  any  steps  in  his  client's  business  not  implied  by  his 
profession.  Under  a  general  employment  to  collect  a  note 
placed  in  his  hands  before  maturity,  it  has  been  held  that 
an  attorney  is  not  bound  to  demand  payment  from  the 
maker  and  give  notice  to  the  indorser,  it  not  being  an  un- 
dertaking implied.  But  if  the  attorney  is  retained  to  do  a 
particular  act,  and  is  directed  at  the  same  time  to  do  what- 
ever is  needful  in  the  matter,  he  is  bound  to  take  such  steps 
as  have  immediate  relation  to  the  act  for  which  he  is 
specially  retained.^ 

'  Wharton  on  Agency,  sec.  602;  Riddle  v.  Hoffman,  3  Pa.  224;  45  Am. 
Dec.  637;  Bradstreet  v.  Everson,  72  Pa.  124;  13  Am.  Rep.  665;  Reeve  v. 
Palmer,  5  Com.  B.  N.  S.  91;  North  W.  R.  R.  v.  Sharp,  10  Ex.  451;  Wil- 
mouth  V.  Elkinton,  1  Nev.  &  M.  749;  In  re  Thompson,  20  Beav.  645. 

■^  Odlin  V.  Stetson,  17  Me.  244;  35  Am.  Dec.  248;  Hughes  v.  Boyce,  2  La. 
An.  803. 

'  Stubbs  V.  Beene,  37  Ala.  627. 

"  Wright  V.  Ligon,  1  Harp.  Eq.  166. 

'  Hogg  V.  Martin,  Riley,  156. 

«  Odlin  V.  Stetson,  17  Me.  i244;  35  Am.  Dec.  248;  Dawson  v.  Lawley,  4 
Esp.  65.1 
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In  England,  it  is  the  duty  of  the  attorney  to  submit  to 
the  opinion  of  counsel  all  mere  questions  of  law,  the  forms 
of  pleading,  and  the  kind  of  evidence  to  be  adduced.  If  he 
does  not,  and  acts  upon  his  own  opinion,  he  is  responsible  for 
the  consequences  of  error  committed;  while  the  assistance 
of  counsel  generally  relieves  him  from  liability,^  as  where 
he  is  advised  by  counsel  that  certain  proofs  are  unnecessary. 
But  in  matters  peculiarly  within  the  province  of  an  attor- 
ney, and  a  knowledge  of  which  he  is  presumed  to  possess, 
the  attorney  cannot  absolve  himself  from  liability  by  con- 
sulting counsel.^ 

§  319.  Measure  of  damages. — In  actions  against  attor- 
neys for  negligence  or  wrongs,  the  debt  lost  and  cost  sus- 
tained through  their  negligence  furnish,  when  the  action 
can  be  maintained,  the  obvious  measure  of  damages,  where 
this  measure  definitely  exists.^  In  other  cases  the  plaintiff 
is  entitled  to  be  in  the  same  position  as  if  the  attorney  had 
done  his  dutyj  Where  an  attorney,  who  had  been  em- 
ployed to  complete  the  purchase  of  leasehold  propert}'', 
which  had  been  bought  at  auction  by  his  client,  on  con- 
ditions requiring  that  the  purchaser  should  take  an  under- 
lease and  not  demand  an  abstract  of  the  vendor's  title,  nor 
inquire  into  that  of  the  lessor,  made  no  inquiries,  but  sim- 
ply got  what  purported  to  be  a  lease  executed  by  the  pre- 
tended seller,  but  which  recited  no  title,  the  pretended  seller 
having  none,  and  the  purchaser  was  evicted  by  the  real 
owner ;  it  was  held  that  the  attorney  had  been  guilty  of 
negligence,  for  which  his  estate  was  liable  in  damages,  the 
proper  measure  of  which  was  the  sum  which  the  plaintiff, 
who  had  bought  back  the  property,  was  obliged  to  pay  to 

'  Godefroy  v.  Dalton,  6  Bing.  460;  Manning  v.  Wilkins,  12  Law  T.  249; 
Hart  V.  Frame,  6  Clark  &  P.  193;  Stevenson  v.  Rowland,  2  Dowl.  &  C.  104. 

2  Godefroy  v.  Dalton,  supra;  Goodman  v.  W^alker,  30  Ala.  N.  S.  482;  68 
Am.  Dec.  134;  Smallwood  v.  Norton,  20  Me.  83;  37  Am.  Dec.  39. 

=  Godefroy  v.  Jay,  7  Bing.  413;  Hoby  v.  Built,  3  Barn.  &  Add.  350;  Lang- 
don  V.  Godfrey,  4  Fost.  &  F.  445;  Simmons  v.  Rose,  31  Beav.  1;  Governor 
V.  Raley,  34  Ga.  173;  Nisbet  v.  Lawson,  1  Ga.  275. 

*  Tatham  v,  Lewis,  65  Pa.  65. 
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get  the  title,  with  interest  and  without  deduction  for  rent, 
as  he  was  liable  over  for  mesne  profits  during  the  time  he 
had  occupied  the  premises  rent-free.'  ^But  where,  owing  to 
the  attorney's  neglect  to  charge  the  judgment-debtor  in  ex- 
ecution at  the  proper  time,  the  latter  was  discharged  by  su- 
persedeas, there  being  evidence  .that  the  judgment-debtor 
was  not  wholly  insolvent,  a  direction  to  the  jury  to  find  the 
whole  debt  was  held  erroneous,  and  their  verdict  for  that 
amount  set  aside.^  Any  fact  which  will  tend  to  reduce  the 
debt  which  the  attorney  failed  to  collect  below  the  nominal 
amount,  is  proper  to  be  considered  by  the  jury.' 

Where  the  declaration  alleged  that  the  plaintiff  was 
forced  to  pay  a  sum  of  money  by  reason  of  the  defendant's 
negligence,  it  was  held  he  could  not  recover  for  a  mere  lia- 
bility to  make  further  payments  in  addition  to  what  he  had 
actually  paid.*  An  attorney  at  law  executed  to  a  deputy 
sheriff  in  the  name  of  the  plaintiff  an  agreement  to  hold 
the  sheriff  harmless  for  selling  certain  goods  under  execu- 
tion, and  from  all  costs,  damages,  and  expenses  whatever, 
resulting  or  accruing  by  reason  of  the  sale.  In  an  action 
by  the  sheriff  against  the  attorney  for  falsely  representing 
that  he  had  authority  so  to  execute  it,  it  was  held  that  the 
jury  might  consider  on  the  question  of  damages  a  judg- 
ment recovered  against  and  paid  by  the  plaintiff  for  taking 
and  selling  the  property  mentioned  in  the  agreement, 
deducting  therefrom  so  much  as  consisted  of  damages  result- 
ing from  attachments  made  by  the  plaintiff  after  the  mak- 
ing of  the  contract,  or  if  that  amount  could  not  be  ascer- 
tained, the  rule  of  damages  might  be  the  amount  of  the 
judgments  in  favor  of  the  parties  whose  names  had  been 
signed  by  the  defendant  to  the  contract,  and  which  had 
been  satisfied  by  the  application  thereon  of  the  avails  of 
the  sale  of   the  property  so  taken  by  the  plaintiff.     The 

'  Allen  V.  Clark,  7  Law  T.  R.  Q.  B.  781;  S.  C.  11  W.  B.  304. 
^  Kussell  V.  Palmer,  2  Vigils.  325. 

'  Crooker  v.  Hutchinson,  2  Chip.  117;  Huntington  v.  Rumnill,  3  Day, 
388. 
■"  Jones  V.  Lewis,  9  Dowl.  Pr.  143;  Howell  v.  Young,  5  Barn.  &  C.  259. 
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plaintiff  was,  moreover,  entitled  to  recover  the  expenses  of 
sundry  litigations  directly  necessitated  by  the  fraud,  and 
proper  compensation  for  his  own  time  and  services  in  the 
matter,  besides  interest  on  his  expenses  up  to  the  verdict.' 

When  an  attorney  is  cbargeable  with  negligence  his  con- 
tract is  violated,  and  an  action  lies  immediately,  though  only 
nominal  damages  could  be  proved  or  recovered ;  but  the 
proof  of  actual  damage  may  extend  to  facts  growing  out  of 
the  injury,  even  up  to  the  day  of  the  verdict.''  The  attorney 
who  may  be  chargeable  for  negligence  is  liable  only  to  the 
extent  of  the  injury  his  client  has  received,  as  if  he  be 
employed  to  defend  a  suit  and  fail  to  do  so,  he  is  liable  to  the 
party  injured  to  the  extent  of  the  damages  actually  suffered ; 
if  he  can  show  that  the  defense  he  was  employed  to  make 
was  not  a  good  one,  he  is  liable  only  for  nominal  damages.' 

When  an  attorney  is  sued  by  his  client  for  negligence  and 
unskillfulness  he  cannot  set  up  champerty  in  the  contract 
as  a  defense  to  the  suit ;  nor  be  allowed  to  prove  that  he 
consulted  a  distinguished  attorney  respecting  the  proper 
course  to  be  pursued  by  him,  or  that  the  arrangement  made 
by  him  was,  in  the  opinion  of  the  witness,  the  best  that  could 
be  made  for  his  client's  interest.* 

§  320.  Operation  of  Statutes  of  Limitations. — In  actions 
for  negligence,  the  attorney  may  avail  himself  of  the  Stat- 
utes of  Limitations,  and  the  cause  of  action  accrues  at  the 
time  of  the  breach  of  duty  or  promise  by  defendant,  and  the 
statute  begins  to  run  from  that  time,  and  not  from  the  time 
of  the  plaintiff's  discovery  of  the  breach  ;  as  where  it  was 
complained  that  the  defendant  did  not  diligently  and  suffi- 
ciently make  a  search  in  the  Bank  of  England  to  ascertain 
whether  certain  stock  was  standing  in  the  name  of  certain 
persons,  the  defendant  having  been  employed  in  his  char- 
acter of  attorney  to  do  so.  The  omission  to  search  took 
place  more  than  the  statutory  time  before  the  action  was 

'  Jones  V.  Wolcott,  2  Allen,  247. 

^  Wilcox  V.  Plummer,  4  Peters,  172. 

=  Suydam  v.  Vance,  2  McLean,  99;  Grayson  v.  Wilkinson,  13  Miss.  268. 

•  Goodman  v.  Walker,  30  Ala.  482;  68  Am.  Dec.  134. 
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brought,  although  it  was  not  discovered  by  the  plaintiff 
until  within  the  time.  The  statute  was  held  a  complete 
defense.'  So  where  the  plaintiff,  in  a  declaration  of  assump- 
sit, stated  that  he  employed  the  defendant  to  invest  and  lay 
out  plaintiff's  money  in  an  annuity  on  a  good  and  sufficient 
security,  which  he  promised  to  do,  but  laid  it  out  in  an 
invalid  and  fraudulent  security,  the  promise  was  consid- 
ered the  gist  of  the  action,  and  the  statute  regarded  as  a 
complete  bar,  although  the  action  was  commenced  within 
the  statutory  period  from  the  time  the  act  was  discovered, 
and  the  defendant  knew  that  the  security  was  invalid  at 
the  time  the  annuity  was  granted.^ 

In  an  action  on  the  case  against  an  attorney  retained  by 
plaintiff  to  ascertain  whether  a  warrant  of  attorney,  and 
freehold  and  leasehold  property  to  be  secured  by  mortgage, 
were  a  sufficient  security  for  £3,000  and  interest,  but  after- 
wards (the  interest  to  that  time  having  been  regularly  paid) 
it  was  discovered  that  the  warrant  of  attorney  and  mort- 
gages were  not  a  sufficient  security,  it  was  held  that  the 
misconduct  or  negligence  of  the  attorney  constituted  the 
cause  of  action.  The  statute  began  to  run  from  the  time 
when  the  defendant  had  been  guilty  of  such  misconduct, 
and  not  from  the  time  when  it  was  discovered.' 

The  Statute  of  Limitations  in  an  action  against  an  attor- 
ney for  neglect  to  collect  money  begins  to  run  from  the  time 
the  attorney  first  became  liable.  Where  an  attorney  gave  a 
receipt  for  a  "note  for  collection,"  the  statute  was  held  not 
to  have  commenced  to  run  in  his  favor  from  the  date  of  the 
note,  but  from  a  reasonable  time  afterward  for  beginning 
proceedings.  He  is  allowed  a  reasonable  discretion  in  the 
absence  of  peremptory  instructions.  What  is  reasonable 
depends  upon  circumstances,  and  is  a  question  for  the  jury. 
Where  the  duty  is  immediate,  the  right  of  action  arises, 
and  the  statute  begins  to  run  from  the  attorney's  receipt  of 
the  money.* 

'  Short  V.  MacCarthy,  3  Barn.  A  Aid.  626. 

^  Brown  v.  Howard,  4  Moore,  508. 

3  Howell  V.  Young,  5  Barn.  <fc  C.  259. 

■•  Rhine  v.  Evans,  66  Pa.  196;  5  Am.  Rep.  364. 
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§  321.  The  Roman  Honorarium. — From  the  origin  of 
the  relation  between  attorney  and  client,  already  touched 
upon  in  referring  to  the  Roman  patrons  and  their  clients, 
it  will  be  seen  that  it  was  the  custom  to  regard  the  exer- 
tions of  the  advocate  as  purely  honorary,  given  gratu- 
A.  &  C— 41. 
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itously,  and  the  reward  as  of  a  similar  nature,  in  discharge 
not  of  a  legal  obligation,  but  as  a  debt  of  gratitude.  This 
was  perhaps  lest  the  profession  should  degenerate  into  a 
mean  and  mercenary  calling.  But,  nevertheless,  whatever 
the  theory  may  have  been,  it  is  certain  that  some  of  the 
Roman  advocates  did  charge  and  demand  a  pecuniary 
compensation  for  their  services.  This,  however,  being 
deemed  an  abuse,  the  Cincian  law  was  passed  A.  U.  C.  549, 
by  the  tribune  M.  Cincius  Alimentus,  and  was  entitled  De 
Bonis  et  Muneribus.  The  provision  in  regard  to  advocates 
has  been  recorded  by  Tacitus  in  his  "Annals"  (xi,  5): 
nequis  oh  causam  orandam  pecuniam  donumve  accipiat;  that 
no  one  shall  receive  a  pecuniary  compensation  on  account 
of  pleading  a  cause.  Besides,  the  advocates  in  the  time  of 
the  Republic  were  generally  men  of  high  rank  and  family, 
and  of  wealth.  The  pecuniary  reward  was  often  no  induce- 
ment. Their  object  was  popularity,  the  obtaining  the  votes 
of  the  people  to  further  their  different  political  and  ambi- 
tious designs.  Free  services  in  the  courts  of  law  accom- 
plished this  object.  The  result  was  a  large  following  and 
clientage  almost  entirely  under  the  control  of  the  patron  for 
political  purposes.  But  upon  the  downfall  of  the  republic 
all  this  had  changed.  The  emperor  was  the  real  source  of 
advancement.  The  profession  began  to  be  followed  for  its 
-emoluments,  and  the  Cincian  law  became  a  dead  letter. 
Augustus  revived  it  by  prescribing  additional  penalties, 
;but  the  temptation  was  too  strong,  and  the  law  was  again 
practically  disregarded.  In  the  reign  of  the  Emperor 
Claudius  a  decree  was  promulgated  limiting  the  amount 
of  fees  to  10.000  sesterces,  equivalent  in  English  money  to 
about  seventy-five  guineas,  and  advocates  were  rendered 
liable  to  indictment  for  extortion  if  they  received  more. 
In  Nero's  time  a  decree  of  the  senate  was  passed  reviving 
the  Cincian  law,  and  forbidding  counsel  to  take  fees  at  all.' 
Suetonius  says,  however,  that  the  Claudian  law,  limiting 
the  amount  of  fees,  was  adopted  in  the  same  reign.^    In  the 

'  Tacitus'  Ann.  xiii,  i,  5;  Forsyth's  Hortensius,  chap.  9. 
'  Sueton.  Nero,  c.  17. 
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reign  of  Trajan,  owing  to  the  corrupt  practices  of  the 
Roman  advocates  in  taking  fees  from  both  sides,  and 
betraying  either  as  might  be  most  advantageous  pecuni- 
arily, a  decree  of  the  senate  was  passed  by  which  parties  to 
an  action  were  obliged  to  take  an  oath  before  the  case  came 
on  for  trial,  that  they  had  neither  given  nor  guaranteed  any 
sum  of  money  to  the  advocates  whom  they  employed.  When 
the  cause,  however,  was  at  an  end,  they  were  allowed  to  pay 
their  counsel  fees  not  exceeding  the  amount  fixed  by  the 
Claudian  law.  But  this  decree  seems  to  have  become  obso- 
lete. In  the  time  of  Quintiliau,  counsel  could  not  claim 
fees  as  a  debt,  even  though  they  were  within  the  prescribed 
limits.  Quintilian  thought  that  if  the  state  of  an  advocate's 
affairs  required  that  he  should  earn  a  livelihood,  then  he 
should  not  refuse  to  take  pecuniary  rewards  for  his  exer- 
tions. "Nor,"  says  Quintilian,  "do  I  see  what  fairer  or 
more  proper  mode  of  getting  money  can  be  suggested  than 
by  means  of  a  most  honorable  profession,  and  from  those  to 
whom  we  have  rendered  the  most  important  services,  and 
who,  if  they  give  nothing  in  return,  must  have  been  unwor- 
thy of  our  exertions.  And  this  is  not  only  right,  but  neces- 
sary, since  these  very  exertions,  and  the  time  devoted  to  the 
affairs  of  others,  prevent  counsel  from  increasing  their  for- 
tune by  other  means."  "  A  virtuous  advocate,  therefore, 
will  not  seek  to  get  more  than  is  sufficient  for  him ;  and 
even  one  whose  poverty  obliges  him  to  receive  fees  will  not 
take  them  as  a  debt  due  to  him,  but  receive  them  as  an 
acknowledgment,  being  well  aware  that  the  obligation  is 
still  on  his  side.  For,  in  truth,  the  services  of  counsel  ought 
not  to  be  sold,  nor,  on  the  other  hand,  go  unrewarded." 

g  322.  In  the  Middle  Ages. — It  has  been  seen  that  in 
Rome  the  limitatioii  was  made  upon  the  amount  of  fees 
that  might  be  taken.  This  continued  as  long  as  the  Roman 
Empire  existed.'  Within  the  prescribed  maximum,  how- 
ever, the  judge   was   to   determine  what   was  fairly  and 

'  Dig.  50,  xiii,  1. 
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reasonably  due,  taking  into  consideration  the  nature  of  the 
cause,  the  eloquence  of  tlie  advocate,  and  the  custom  of  the 
court. 

Among  the  capitularies  of  Charlemagne  there  were  regu- 
lations governing  the  conduct  of  attorneys;  and  among  these 
was  one  to  the  effect  that  if  they  were  discovered  to  be  in- 
fluenced by  undue  eagerness  for  money  in  the  causes  they 
undertook,  they  were  to  be  banished  from  the  society  of  hon- 
orable persons,  and  virtually  disbarred;'  but  there  do  not 
appear  to  be  any  rules  laid  down  as  to  the  amount  of  fees 
to  be  received. 

In  France,  by  a  ro3'al  ordinance,  in  the  time  of  Philip 
the  Bold,  in  1274,  the  honorarium  was  to  be  regulated  by 
a  regard  to  the  importance  of  the  cause  and  the  ability  of 
the  advocate;  but  in  no  case  was  it  to  exceed  thirty  livres. 
If  the  advocate  and  client  could  not  agree,  the  judge  who 
tried  the  cause  was  to  determine  it  with  due  regard  to 
equity. 

In  1579,  an  ordinance  was  issued  by  Henry  III,  known 
by  the  name  of  Ordonnance  de  Bids,  which  enjoined  advo- 
cates to  put  their  names  to  all  papers  which  they  drew  up 
in  a  cause,  and  to  subscribe  the  amount  of  fees  thej'  had  re- 
ceived, in  order  that  they  might  be  taxed  if  deemed  exorbi- 
tant. An  attempt  to  enforce  this  ordinance  was  met  with 
violent  manifestations  of  dislike  and  disobedience  on  the 
part  of  the  Paris  bar,  and  the  ordinance  subsequently  fell 
into  disuse  and  became  a  dead  letter. 

g  323.  In  England.— The  rule  obtaining  in  England 
was  stated  by  Sir  John  Davy,  in  iiis  preface  to  his  reports, 
as  follows:  "For  the  fees  or  rewards  which  they  receive 
are  not  of  the  nature  of  wages  or  pay,  or  that  which  we  call 
salary  or  hire,  which  are  indeed  duties  certain,  and  grow 
due  by  contract  for  labor  or  service,  but  that  which  is  given 
to  a  learned  counsellor  is  called  honorarium,  and  not  merces; 
being,  indeed,  a  gift  which  giveth  honor  as  well  to  the  taker 

'  Cap.  vii,  tit.  114;  Forsyth's  Horteusius,  366,  367. 
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as  to  the  giver,  neither  is  it  certain  nor  contracted  for;  for 
no  price  or  rate  can  be  set  upon  counsel  which  is  invalu- 
able and  inestimable,  so  as  it  is  more  or  less  according  to  cir- 
cumstances, namely,  the  ability  of  the  client,  the  worthiness 
of  the  counsellor,  the  weightiness  of  the  cause,  and  the  cus- 
tom of  the  country.  Briefly,  it  is  a  gift  of  such  a  nature, 
and  given  and  taken  upon  such  terms,  as,  albeit  the  able 
client  may  not  neglect  to  give  it,  without  note  of  ingrati- 
tude (for  it  is  but  a  gratuity  or  token  of  thankfulness),  yet 
the  worthy  counsellor  may  not  demand  it  without  doing 
wrong  to  his  reputation,  according  unto  that  moral  rule, 
Multn  honeste  accipi  possvnt,  quse  tamen  honeste  peti  non  pos- 
sunt." 

This  continued  to  be  the  rule  in  England.  A  barrister 
has  no  legal  right  to  a  fee.  The  church,  however,  expressly 
requires  that  those  who  practice  in  the  ecclesiastical  courts 
shall  not  lose  their  reward.  The  131st  canon  provides  that 
if  any  proctor  "  shall,  by  any  color  whatsoever,  defraud  the 
advocate  of  his  duty  or  fee,  or  shall  be  negligent  in  repair- 
ing to  the  advocate,  and  requiring  his  advice  what  course 
is  to  be  taken  in  the  cause,  he  shall  be  suspended  from 
all  practice  for  the  space  of  six  months,  without  hope  of 
being  thereunto  restored  before  the  said  term  be  fully  com- 
pleted." 

The  theory  of  the  English  law  being  that  the  profession 
of  the  advocate  is  merely  honorary,  it  follows  that  the  ad- 
vocate's fee  does  not  depend  upon  or  grow  out  of  any  con- 
tract for  labor  or  service,  but  is  a  gift  honorarium,  and  that 
tlie  advocate  is  incapable  of  making  a  contract  for  the  com- 
pensation of  his  services  as  such ;  *  and  at  the  same  time  the 
barrister  is  secure  from  all.  actions  for  want  of  skill,  dili- 
gence, or  discretion  in  the  bona  fide  discharge  of  his  duties. 
Having  no  power  to  enforce  remuneration,  the  advocate  is 
not  subject  to  the  ordinary  liabilities  of  an  attorney.  Wliat 
is  said,  therefore,  under  these  heads,  must  be  understood  of 
the  American  lawyer,  of  whatever  rank,  and  of  the  English 

•  Kennedy  v.  Brown,  13  C.  B.  N.  S.  677. 
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attorney,  solicitor,  or  proctor,  and  not  of  the  English  bar- 
rister, advocate,  or  counsel.' 

§  324.  Solicitors'  fees  under  the  English  Judicature 
Acts.^ — In  England,  under  the  Supreme  Court  of  Judicature 
Acts  of  1873  and  1875,  by  rules  of  court  and  orders  in  coun- 
cil, the  fees  of  solicitors  are  provided  for  with  great  partic- 
ularity. The  regulations  prescribe  the  exact  fees  that  may 
be  charged  by  the  solicitor  for  writs,  summonses,  and  war- 
rants, services,  notices  and  demands,  appearances,  instruc- 
tions, drawing  pleadings  and  other  documents,  copies, 
perusals,  attendances,  and  special  allowances,  as  for  procur- 
ing evidence,  attendances  at  chambers,  procuring  advice  of 
counsel,  inspection  of  documents,  etc.,  etc.  As  to  all  fees 
or  allowances  which  are  discretionary,  they  may  be  allowed 
at  the  discretion  of  the  taxing  officer,  who  in  the  exercise 
of  such  discretion  is  to  take  into  consideration  the  other 
fees  and  allowances  to  the  solicitor  and  counsel,  if  any,  in 
respect  of  the  work  to  which  any  such  allowance  applies, 
the  nature  and  importance  of  the  cause  or  matter,  the 
amount  involved,  the  interest  of  the  parties,  the  fund  or 
persons  to  bear  the  costs,  the  general  conduct  and  costs  of 
the  proceedings,  and  all  other  circumstances.  The  taxation 
may  also  on  objection  and  application  for  review  be  recon- 
sidered by  the  taxing  officer,  and  on  appeal  by  the  judge.'' 

§  325.  Remuneration  of  attorneys  and  solicitors  in 
England — Agreements — Taxation  of  amount. — The  pro- 
hibition against  enforcing  payments  of  fees  applicaWe  to 

'  Swinfen  v.  Chelmsford,  1  Post.  &.  F.  619;  5  Hurl.  &  N.  800;  Perring  v. 
Rebiitter,  2  Moody  &  R.  429;  Fell  v.  Brown,  Peake,  96;  Turner  v.  Phil- 
lips, Id.  122.  In  the  province  of  Ontario,  a  barrister  can  maintain  an  ac- 
tion for  his  fees  for  services  rendered  as  counsel.  (McDougall  v.  Camp- 
bell, 41  Q.  B.  Up.  Can.  332.)  Moreover,  in  those  jurisdictions  where 
counsel  cannot  collect  his  fees  by  process  of  law,  an  action  will  lie  upon 
a  note  or  similar  obligation  given  in  consideration  of  his  services. 
(Mowat  V.  Brown,  Cir.  Ct.  Minn.  19  Fed.  Rep.  87.) 

''  Orders  in  Council,  August  12th,  1875,  Order  VI.  See,  as  to  the  taxa- 
tion of  solicitors'  fees,  Trustees  v.  Greenough,  105  U.  S.  527;  Goodyear 
V.  Sawyer,  Cir.  Ct.  Tenn.  17  Fed.  Rep.  2;  Potts  v.  Gray,  60  Miss.  57;  Cow- 
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the  English  barrister  has  never  applied  to  the  English  at- 
torney or  solicitor.  By  the  Attorneys'  and  Solicitors'  Act 
of  1870,  thirty-third  and  thirty-fourth  Vict.,  chap.  28,  an 
attorney  or  solicitor  may  make  an  agreement  in  writing 
with  his  client  respecting  the  amount  and  manner  of  pay- 
ment for  the  whole  or  an}^  part  of  any  past  or  future  serv- 
ices, fees,  charges,  or  disbursements  in  respect  of  business 
done  or  to  be  done  by  such  attorney  or  solicitor,  whether 
as  an  attorney  or  solicitor  or  as  an  advocate  or  conveyancer, 
either  by  a  gross  sum,  or  by  commission  or  percentage,  or 
by  salary  or  otherwise,  and  either  at  the  same  or  at  a  greater 
or  at  a  less  rate  as  or  than  the  rate  at  which  he  would 
otherwise  be  entitled  to  be  remunerated,  subject  to  the  pro- 
visions and  conditions  in  this  part  of  this  act  contained — 
provided,  that  when  any  such  agreement  shall  be  made  in 
respect  of  business  done  or  to  be  done  in  any  action  at  law, 
or  suit  in  equity,  the  amount  payable  under  the  agreement 
shall  not  be  received  by  the  attorney  or  solicitor  until  the 
agreement  has  been  examined  and  allowed  by  a  taxing 
officer  of  a  court  having  power  to  enforce  the  agreement; 
and  if  it  shall  appear  to  such  taxing  officer  that  the  agree- 
ment is  not  fair  and  reasonable,  he  may  require  the  opinion 
of  a  court  or  a  judge  to  be  taken  thereon  by  motion  or 
petition,  and  such  court  or  judge  shall  have  power  either 
to  reduce  the  amount  payable  under  the  agreement,  or  to 
order  the  agreement  to  be  canceled,  and  the  costs,  fees, 
charges,  and  disbursements  in  respect  of  the  business  done 
to  be  taxed  in  the  same  manner  as  if  no  such  agreement 
lia^  been  made. 

Saving  interests  of  third  parties — agreements  to  exclude  further 
daim.s. — Such  an  agreement  shall  not  affect  the  amount  of, 
or  any  rights  or  remedies  for  the  recovery  of,  any  costs  re- 
coverable from  the  client  by  any  other  person,  or  payable  to 
the  client  by  any  other  person,  and  any  such  other  person 
may  require  any  costs  payable  or  recoverable  by  him  to  or 

drey  i;.  Hitchcock,  103  111.  262;  Clark's  Appeal,  93  Pa.  St.  369;  Nimmons 
V.  Stewart,  13  S.  C.  445.  Practice  on  taxation  of  attorneys'  lee  as  costs  in 
Iowa,  see  Mason  v.  Searles,  56  Iowa,  532. 
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from  the  client  to  be  taxed  according  to  the  rules  for  the 
time  being  in  force  for  the  taxation  of  such  costs,  unless 
such  person  has  otherwise  agreed;  provided,  that  the  client 
who  has  entered  into  such  agreement  shall  not  be  entitled 
to  recover  from  any  other  person  under  any  order  for  the 
payment  of  any  costs  which  are  the  subject  of  such  agree- 
ment more  than  the  amount  payable  by  th'e  client  to  his 
own  attorney  or  solicitor  under  the  same.  Such  an  agree- 
ment shall  be  deemed  to  exclude  any  further  claim  of  the 
attorney  or  solicitor  beyond  the  terms  of  the  agreement  in 
respect  of  any  services,  fees,  charges,  or  disbursements  in 
relation  to  the  conduct  and  completion  of  the  business  in 
reference  to  which  the  agreement  is  made,  except  such  serv- 
ices, fees,  charges,  or  disbursements,  if  any,  as  are  expressly 
excepted  by  the  agreement. 

Reservation  of  responsibility  for  negligence. — A  provision  in 
any  such  agreement  that  the  attorney  or  solicitor  shall  not 
be  liable  for  negligence,  or  that  he  shall  be  relieved  from 
any  responsibility  to  which  he  would  otherwise  be  subject 
as  such  attorney  or  solicitor,  shall  be  wholly  void. 

Examination  and  enforcement  of  agreements.' — Xo  action  or 
suit  shall  be  brought  or  instituted  upon  any  such  agreement; 
but  every  question  respecting  the  validity  or  effect  of  any 
such  agreement  maybe  examined  and  determined,  and  the 
agreement  may  be  enforced  or  set  aside,  without  suit  or  ac- 
tion, on  motion  or  petition  of  any  person,  or  the  represent- 
ative of  any  person,  a  party  to  such  agreement,  or  being  or 
alleged  to  be  liable  to  pay,  or  being  or  claiming  to  be  enti- 
tled to  be  paid,  the  costs,  fees,  charges,  or  disbursements,  in 
respect  of  which  the  agreement  is  made  by  the  court  in 
which  the  business,  or  anj'  part  thereof,  was  done,  or  a  judge 
thereof;  or  if  the  business  was  not  done  in  any  court,  then, 
M'here  the  amount  payable  under  the  agreement  exceeds 
fifty  pounds,  by  any  superior  court  of  law  or  equitj',  or  a 
judge  thereof;  and  where  such  amount  does  not  exceed  fifty 
pounds,  by  the  judge  of  a  county  court,  which  would  have 
jurisdiction  in  an  action,  upon  the  agreement.' 

'  33  and  34  Vict.  chap.  28,  sees.  4-8. 
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g  326.     Bills  of  costs  under  the  English  system. — By  6 

and  7  Vict.,  chap.  74,  sec.  37,  no  attorney  or  solicitor,  nor  his 
executor,  administrator,  or  assignee,  shall  commence  or 
maintain  any  action,  or  suit,  for  the  recovery  of  any  fees, 
charges,  or  disbursements,  for  any  business  done  by  such 
attorney  or  solicitor  until  the  expiration  of  one  calendar 
month  after  the  delivery  to  the  party  charged,  or  sending 
by  the  post  to  or  leaving  for  him  at  his  country-house,  office 
of  business,  dwelling-house,  or  last  known  place  of  abode,  a 
bill  of  such  fees,  charges,  and  disbursements,  which  bill  is 
to  be  either  subscribed  by  the  attorney,  or  by  any  partner 
of  the  firm,  either  with  his  own  or  the  firm  name,  or  by  the 
executor,  administrator,  or  assignee,  or  be  inclosed  in  or  ac- 
companied by  a  letter  subscribed  in  like  manner  referring 
to  such  bill.' 

An  attorney's  bill  may  be  referred  to  taxation,  though 
not  signed  by  him,  or  inclosed  in  a  letter  signed  by  him 
and  referring  to  it.  It  is  for  the  judge,  to  whom  applica- 
tion^ is  made  for  an  order  to  tax  a  bill  of  costs,  to  decide 
whether  or  not  such  bill  contains  taxable  items.' 

'  6  and  7  Vict.  chap.  74,  sec.  37;  20  and  21  "Vict.  chap.  77,  sec.  96,  as  to 
practitioners  in  probate  courts:  21  and  22  Vict.  chap.  108,  sec.  13,  as  to 
practitioners  in  divorce  and  matrimonial  courts;  Parker  v.  Gill,  10  Jur. 
1096;  In  re  Strother,  3  Kay  &  J.  518;  3  Jur.  N.  S.  736;  26  L.  J.  Ch.  695.  See 
Kernaghan  v.  Waderson,  3  Car.  Law  Rep.  764;  Windsoi-  v.  Herbert,  7 
Mees.  &  W.  375;  9  D.  P.  C.  237;  5  Jur.  730.  In  an  action  on  an  attorney's 
bill,  by  his  executor,  the  court,  before  the  6  and  7  Vict.  chap.  73,  had  no 
power  to  refer  the  bill  for  taxation,  though  it  contained  taxable  items. 
(Williams  v.  Griffith,  2  Dowl.  N.  S.  281;  10  Mees.  &  W.  125.) 

'  Young  V.  Walker,  16  Mees.  &  W.  446;  In  re  Pender,  2  Ph.  69;  10  Jur. 
891.  See  Billing  v.  Coppack,  1  Ex.  15;  5  Dowl.  &  L.  126;  16  Law  J.  Ex. 
265. 

"  In  re  Johnson,  1  Jur.  N.  S.  140.  See  as  to  what  are  and  what  are  not 
taxable  bills  and  taxable  items  in  England,  Smith  v.  Demies,  7  Dowl.  & 
L.  78;  5  Ex.  32;  13  Jur.  518;  19  Law.  J.  Ex.  60.  Contra,  In  re  Simmons,  3 
Dowl.  &  L.  156;  2  Dowl.  &  L.  !iO0;  9  Jur.  227;  14  Law  J.  Q.  B.  41;  In  re 
Andrews,  17  Jur.  1145;  17  Beav.  510;  23  Law  J.  Ch.  129;  In  re  Osborne,  25 
Beav.  353;  4  Jur.  N.  S.  296;  27  Law  J.  Ch.  532;  Curling  v.  Sedger,  6  Scott, 
678;  Sylvester  v.  Webster,  9  Bing.  388;  2  Moore  &  S.  506;  1  D.  P.  C.  708; 
Clark  V.  Donovan,  5  T.  R.  694;  1  Esp.  137;  Rex  v.  Collingridge,  3  Price, 
280;  Lethbridge  v.  Luxmore,  1  DowL  &  R.  511;  5  Barn.  &  Adol.  398; 
Painter  v.  Linsell,  8  Scott,  453;  8  D.  P.  C.  250;  In  re  Maris,  2  Ad.  <fe  E.  582; 
Presider  v.  Smith,  1  W.  W.  &  H.  51;  2  Jur.  205;  Winter  v.  Payne,  6  T.  R. 
645;  Ex  parte  Priokett,  1  N.  R.  266;  Nicholas  v.  Hayter,  2  Ad.  &  E.  348. 
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An  agreement  to  charge  costs  onlj'  out  of  pocket  does  not 
preclude  taxation ;  nor  does  an  agreement  to  receive  a  fixed 
sum  for  costs  for  business  thereafter  to  be  done,  notwith- 
standing payment  under  it ;  nor  does  an  agreement  with  an 
ignorant  client,  for  payment  of  his  bills,  taken  at  a  given 
amount,  solely  out  of  the  produce  of  some  property,  the 
subject  of  the  suit.' 

A  bill  signed  by  one  of  two  attorneys  in  partnership 
thus:  "Per  self  and  Robert  Owen,  James  H.  Dixon,"  has 
been  held  a  sufficient  signature.^  A  solicitor  who  delivers 
an  unsigned  bill  is  bound  by  it;  but  his  client  may  either 
treat  it  as  a  nullity,  or  waive  the  want  of  signature  and 
adopt  it,  though  after  such  waiver,  the  client  cannot  treat 
the  bill  as  non-delivered.''  The  day  on  which  a  bill  is  re- 
ceived is  not  to  be  reckoned  as  one  of  the  days  of  the  month 
given  to  the  client.* 

g  327.  Delivery  of  the  bill.— As  to  the  delivery  of  the 
bill,  its  sufficiency  depends  upon  the  circumstances  of  each 
particular  case.*  Handing  the  bill  to  a  relation  of  the  party 
is  not  sufficient;'  but  delivery  to  the  servants  of  the  client 
at  his  dwelling-house,  has  been  held  to  be  so.'  It  is  not 
enough  to  show  it  to  the  party  charged  and  then  to  take  it 
away  again,  unless  the  attorney  showing  it  intends  to  leave 
it  with  the  party  and  merely  takes  it  back  at  his  request.' 
A  delivery  to  an  agent  of  the  client  appointed  for  that  pur- 
pose is  sufficient,'  and  so  is  delivery  of  a  bill  unsigned,  but 

'  In  re  Ransom,  18  Beav.  220;  In  re  Newman,  30  Beav.  196;  In  re  Ingle, 
21  Beav.  275;  1  Jur.  N.  S.  1059;  25  Law  J.  Ch.  169.  See  In  re  Vann,  15  Com. 
B.  341;  3  Com.  Law.  Rep.  126. 

2  Owen  V.  Scales,  2  Dowl.  N.  S.  304;  10  Mees.  &.  W.  657;  6  Jur.  1000;  12 
Law  J.  Ex.  26. 

'  In  re  Gedye,  14  Beav.  56;  15  Jur.  851;  20  Law  J.  Ch.  410.  See  Allen  v. 
Murphy,  9  Ir.  L.  R.  305. 

<  Blunt  V.  Haslop,  2  D.  P.  C.  982. 

5  Gridley  v.  Austen,  16  Q.  B.  504;  13  Jur.  680;  18  L.  J.  Q.  B.  837. 

«  Ibid. 

'  McGregor  v.  Keily,  2  Dowl.  &  L.  635;  3  Ex.  794;  18  Law  J.  Ex.  391. 

8  Phipps  V.  Daubney,  2  Lown.  M.  &  P.  180;  16  Q.  B.  514;  20  I^aw  J.  Q. 
B.  273. 

'  In  re  Bush,  8  Beav.  66. 
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accompanied  by  a  letter  signed  by  the  solicitor  and  referring 
to  the  bill/  and  a  signed  bill  headed  in  the  matter  of  busi- 
ness, but  not  addressed  to  any  one,  but  enclosed  in  an 
envelope  and  sent  by  post  to  the  client.^ 

It  is  enough  to  deliver  a  bill  to  one  of  several  joint  con- 
tractors," and  to  a  solicitor  of  a  corporation  who  lays  it 
before  the  managing  committee,  the  defendant  being  pres- 
ent, to  charge  the  latter  as  an  acting  member.''  A  bill  in 
such  a  case  should  be  delivered,  either  at  the  office  of  the 
company,  or  at  least  to  some  person  who  can  reasonably  be 
considered  to  represent  the  committee.^  An  order  for  the 
delivery  of  an  attorney's  bill  may  be  made  by  a  judge  of  a 
different  court  from  that  in  which  the  action  is  brought, 
although  a  judge  of  the  latter  court  is  attending  in  cham- 
bers at  the  time  such  order  is  made.^  An  attachment 
will  not  be  granted  against  an  attorney  for  disobedi-ence  to 
a  rule  of  court  ordering  him  to  deliver  his  bill  within 
a  time  named,  unless  a  demand  is  first  made  of  him  for 
his  bill,  by  one  of  the  persons  to  whom  he  is  ordered  to 
deliver  it.^ 

An  action  does  not  lie  against  an  attorney  for  disobedi- 
ence of  the  order  of  a  judge  for  delivery  of  his  bill  of  costs. 
An  attachment  in  such  case  is  the  proper  remedy.^  On 
motion  for  an  attachment  for  non-delivery  of  an  attorney's 

'  In  re  Bush,  8  Beav.  66;  Taylor  v.  Hodgson,  3  D.  &  LI.  115;  10  Jur.  355; 
14  Law  J.  Q.  B.  310.  See  Champ  v.  Stokes,  6  HurL  &  N.  683;  7  Jur.  N.  S. 
607;  3  Law  J.  Ex.  242. 

^  Roberta  v.  Lucas,  11  Ex.  41;  1  Jur.  N.  S.  527;  24  Law  J.  Ex.  227;  3  Com. 
Law  Rep.  987. 

'  Maut  V.  Smith,  4  Hurl.  &  N.  324;  28  Law  J.  Ex.  234.  See  Bland  v.  De 
Burgh,  6  Com.  B.  623;  6  Dowl.  &  L.  412;  5  Rail.  C.361;  12  Jur.  1005;  18  Law 
J.  Com.  P.  2. 

'  Eggington  v.  Cumberleje,  1  Ex.  271;  5  Rail.  C.  113;  11  Jur.  932;  16  Law 
J.  Ex.  283.  See  Edwards  v.  Lawless,  5  Rail.  C.  S57;  6  Dowl.  &  L.  105;  6 
Com.  B.  329;  17  Law  J.  Com.  P.  293;  Spyer  v.  Bernard,  8  Law  T.  N.  S. 
396;  Champney  v.  Peck,  1  Stark.  404. 

5  Ibid. 

'  Bennett  v.  Dean,  4  M.  &  G.  638.  See  Tanner  v.  Lea,  4  M.  <fe  G.  617;  5 
Scott  N.  R.  237. 

'  In  re  Catlin,  6  Dowl.  &  L.  566;  7  Com.  B.  136;  In  re  Baster,  7  Dowl.  <fe 
L.  296. 

8  Dent  V.  Bosham,  9  Ex.  467;  2  C.  L.  R.  989;  18  Jur.  295;  23  L.  J.  Ex.  161. 
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bill  to  a  part}'  pursuant  to  a  rule  of  court,  the  affidavit 
should  be  made  by  the  party  himself;  that  of  a  third  per- 
son is  insufficient/ 

The  intention  of  the  statute  was  said  to  be  to  give  the 
client  due  time  to  examine  the  charges  made  by  the  attor- 
ney, and  to  take  advice  upon  them.  Showing  a  copy  was 
held  not  sufficient;  a  copy  must  have  been  left  before  an 
action  could  be  brought  upon  it.'^  The  statute  also  required 
that  the  bill  signed  by  the  attorney  sliould  be  delivered  to 
the  party  personally,  or  left  at  his  dwelling-house  or  last 
place  of  abode.  Delivery  at  a  counting-house  was  not, 
therefore,  sufficient.^  But  leaving  it  at  the  defendant's  last 
apparent  place  of  abode  was  sufficient.*  Where  an  attorney 
is  retained  jointly  by  several  parties  to  defend  a  suit  against 
each,  the  delivery  of  a  bill  to  one  is  sufficient  to  entitle  him 
to  maintain  a  joint  action  against  all,  for  his  costs,  within 
the  provisions  of  the  statute.^ 

A  party  having  changed  his  attorney,  an  order  was  ob- 
tained by  the  second  attorney  for  the  delivery  of  a  bill 
signed  by  the  first  attorney  under  the  statute,  which  deliv- 
ery was  made  to  the  second  attorney  in  the  cause.  This  was 
considered  a  sufficient  delivery  to  the  party  to  be  charged, 
so  as  to  enable  the  first  attorney  to  bring  his  action  against 
the  client  for  the  amount  of  such  bill.°     If  a  bill  has  been 


'  Potter  V.  Back,  8  D.  P.  C.  872.  To  the  point  that  an  attorney  may  set 
off  a  claim  for  costs  notwithstanding  no  signed  bill  has  been  delivered, 
see  Brown  v.  Tibbitts,  11  Com.  B.  N.  S.  855;  31  Law  J.  Com.  P.  206;  10 
Week  R.  465;  6  L.  T.  N.  S.  385;  Harrison  v.  Turner,  10  Q.  B.  482;  11  Jur. 
817;  16  Law  J.  Q.  B.  295;  Jefterys  v.  Evans,  3  Dowl.  <fe  L.  52;  14  Mees.  & 
W.  210;  14  Law  J.  Ex.  363. 

When  an  attorney  has  been  retained  for  and  undertaken  a  particular 
business,  his  bill  of  costs  for  carrying  that  business  through  to  its  con- 
clusion is  but  one  bill.    (Stokes  v.  Trumper,  2  Kay  &  J.  232.) 

^  Brooks  v.  Mason,  1  H.  Bl.  290;  Crowder  v.  Shee,  1  Camp.  437.  See 
Champneys  v.  Peck,  1  Stark,  404. 

'  Hilli;.  Humphreys,  2  Bos.  &  P.  343;  3  Esp.  254. 

*  Wadeson  v.  Smith,  1  Stark,  324. 

'  Oxenham  v.  Lemon,  2  Dowl.  &  R.  461. 

Delivery  to  the  attorney  of  the  party  to  be  charged  is  sutficient  if  the 
party  himself  attend  the  taxation,  or  the  bill  be  shown  to  have  come  to 
his  hands.     (Warren  v.  Cunningham,  1  Gow.  71.) 

'  Vincent  v.  Slaymaker,  12  East,  372. 
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delivered  to  a  deceased  client  it  is  not  necessary,  in  order 
to  maintain  an  action  against  his  personal  representa- 
tive, to  deliver  another.'  A  mistake  in  the  date  of  items 
in  an  attorney's  bill  which  does  not  mislead,  does  not 
vitiate  the  delivery  of  the  bill.^  If  part  of  an  attorney's 
demand  be  for  money  advanced  to  his  clients,  and  the 
remainder  for  business  done,  he  cannot,  under  the  Eng- 
lish system,  recover,  unless  a  bill  be  delivered  ;  nor  can  he 
divide  his  demands  at  the  trial  and  recover  for  the  money 
advanced.' 

§  328.  Requisites  of  the  bill. — A  bill  must  show  in 
what  court  the  business  was  done,  and  the  name  of  every 
suit  in  which  the  business  charged  for  or  the  greater  part 
of  it  was  done,*  and  each  item  charged  for  transacted.  It 
should  be  an  entire  thing,  and  if  the  same  bill  blends 
charges  for  work  done  in  a  court  of  equity  with  charges  for 
work  apparently  done  in  a  court  of  common  law,  without 
designating  which,  the  client  cannot  judge  or  be  advised 
whether  he  should  refer  the  whole  bill  for  taxation;  and 
the  charges  in  the  same  bills  for  equity  business,  though 
correctljf  stated,  cannot  be  recovered.  The  bill  must  give 
sufficient  materials  for  obtaining  advice  as  to  taxation. 
Where  a  bill  contains  items  applicable  to  proceedings  in 
the  superior  courts,  but  does  not  contain  any  statement 
from  which  it  can  be  inferred  in  which  of  those  courts  the 
business  was  transacted,  the  bill  is  to  be  presumed  to  be  a 
compliance  with  the  statute,  unless  the  party  charged 
thereby  proves  that  any  further  information  was  practi- 
cally required  for  the  purpose  of  taxation,  or  shows  that 


'  Reynolds  v.  Caswell,  4  Taunt.  193. 

=  Williams  v.  Barber,  Ibid.  806. 

"  Benton  v.  Garcia,  3  Esp.  149. 

"  6  and  7  Vict.  chap.  73;  Englehart  v.  Hart,  15  Mees.  &  W.  548;  4  Dowl. 
&  L.  60;  15  Law  J.  Ex.  312;  Ivinney  v.  Marks,  1«  Mees.  &  W.  843;  4  DowL 
<fcL.  109;  11  Jur.  355;  17  Law  J.  Ex.  ia5;  Martindale  i".  Falkuer,  '2  Dowl.  & 
L.  600;  2  Corn.  B.  706;  10  Jur.  161;  15  Law  J.  C.  P.  91;  Duries  v.  Wright,  8 
Com.  B.  831;  7  Dowl.  &  L.  292;  19  Law  J.  C.  P.  137;  Sargant  v.  Gannon,  7 
Com.  B.  742;  6  Dowl.  &  L.  691;  18  Law  J.  C.  P.  220. 
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the  name  of  the  court  in  which  business  was  done  would 
have  been  of  use  to  him.* 

A  bill  of  costs  appears  to  be  sufficient  if  it  gives  such  in- 
formation as  would  enable  the  client  to  obtain  advice  as  to 
the  taxation  of  the  bill;  and  it  is  not  necessary  that  an  at- 
torney, wliom  the  client  may  consult  as  to  the  expediency 
of  having  the  bill  taxed,  should  be  able  to  say,  without 
further  inquiry,  whether  the  charges  are  fair  and  reasona- 
ble. Where  a  bill  contains  items  for  proceedings  such  as 
would  take  place  in  the  superior  courts,  it  is  not  necessary 
that  it  should  show  in  which  of  those  courts  the  business 
took  place.  The  omission  sufficiently  to  specify  one  or  more 
items  does  not  disentitle  an  attorney  from  recovering  that 
portion  of  the  bill  which  is  unobjectionable.^  But  the  sixth 
and  seventh  Vict.,  chap.  73,  sec.  37,  in  requiring  that  a  signed 
bill  of  costs  should  be  delivered  previouslj'^  to  an  action  by 
an  attorney,  means  a  bill  so  drawn  out  that  all  the  items  are 
charged  in  a  taxable  shape.* 

§  329.  Propriety  of  charges. — Although  the  master  has 
no  jurisdiction  to  determine  whether  acts  done  by  the  attor- 
ney were  useful,  he  may  determine  what  were  necessary.' 
Where,  in  a  bill  of  costs,  several  charges  of  a  discretionary 
nature  were  entered,  some  too  low  and  some  too  high,  the 
latter  of  which  the  master  reduced  to  their  proper  amount, 
but  refused  to  raise  the  former,  the  court  refused  to  review 
the  taxation.*  The  master  has  no  jurisdiction  to  disallow  . 
items  on  the  ground  that  in  respect  of  the  business  to  which 

'  Cooke  V.  Gillard,  1  El.  &  B.  26;  17  Jur.  137;  22  Law  J.  Q.  B.  90;  Keene 
V.  Ward,  7  Dowl.  &  L.  334;  13  P.  B.  515;  14  Jur.  65;  19  Law  J.  Q.  B.  46. 

=  Haight  V.  Ousey,  3  Jur.  N.  S.  634;  26  Law  J.  Q.  B.  17;  7  El.  &  B.  578. 
But  see  Pigott  v.  Codman,  1  Hurl.  &  N.  837;  26  Law  J.  Ex.  134. 

=  Phllby  V.  Hazle,  8  Com.  B.  N.  S.  647;  7  Jur.  N.  S.  125;  29  Law  J.  C.  P. 
370. 

See,  as  to  what  bills  have  been  held  suflaclent,  Keene  v.  Ward ,  7  Dowl.  & 
L.  384;  13  Q.  B.  515;  14  Jur.  65;  19  Law  J.  Q.  B.  46;  Cosens  v.  Graham,  12  Com. 
B.  398;  16  Jur.  952;  21  Law  J.  Com.  P.  206;  Anderson  v.  Boynton,  7  Dowl. 
&  L.  25;  13  Q.  B.  308;  14  Jur.  14;  19  Law  J.  Q.  B.  42. 

*  Williams  v.  Nicholas,  1  Dowl.  N.  S.  841;  Matchett  v.  Parker,  9  Mees.  <fc 
W.  767;  1  Dowl.  N.  S.  924;  Heald  v.  Hall,  2  Dowl.  P.  C.  163. 

5  Eyre  v.  Shelley,  8  Mees.  &  W.  154;  5  Jur.  439. 
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they  refer  the  attorney  was  guilty  of  negligence.'  An  attor- 
ney will  not  be  allowed,  on  taxation  of  costs,  to  charge  for 
more  than  one  letter  before  action."' 

When  there  are  matters  in  a  bill  which  have  no  relation 
to  business  as  an  attorney,  as  money  advanced  to  the  client, 
the  master,  upon  reference  to  him,  should  strike  those  items 
out  and  proceed  to  tax  the  rest;'  but  items  of  the  costs 
taxed  in  two  actions  and  paid  by  the  attorney,  and  for 
which  he  had  received  no  specific  payment  from  his  client, 
are  properly  inserted  in  the  bill,  and  need  not  be  in  the 
cash  account.^  When  attorneys  bring  an  action  to  recover 
the  amount  of  their  signed  bill  of  costs,  which  bill  contains 
some  items  which  they  are  not  entitled  to  recover,  the  ac- 
tion may  be  maintained  for  the  residue.^  The  items  may 
be  amended  or  altered  on  petition,  omitted  items  may  be 
supplied,  and  those  undercharged  increased  ;  but  an  altera- 
tion of  a  bill  referred  for  taxation  cannot  be  made  after  it 
is  brought  in  for  taxation,  except  by  consent.^ 

In  England,  after  an  attorney's  bill  has  been  delivered  a 
month,  and  no  application  has  been  made  to  have  it  taxed, 
the  client  will  not  be  permitted  to  question  the  reasonable- 
ness of  the  items  before  a  jury.'  At  a  trial,  the  allowance 
of  items  in  a  bill  by  the  master  on  the  taxation  is  prima 
facie  evidence  that  those  items  so  allowed  had  been  per- 
formed by  the  attorney.* 

'  Matchett  v.  Parker,  9  Mees.  &  W.  767;  1  Dowl.  924. 
'  Capel  V.  .Staines,  2  Mees.  &  W.  860;  5  D.  P.  C.  770;  M.  <fe  H.  265;  1  Jar. 
740. 
=  Wardle  v.  Nicholson,  1  Nev.  &  M.  335:  4  Barn.  &  Add.  469. 

*  Harrison  v.  Ward,  4  D.  P.  C.  39;  1  Har.  &  W.  353.  See  Oppensliaw  v. 
Whitehead,  9  Ex.  384;  2  Car.  Law  Rep.  553;  23  Law  J.  Ex.  97.  See,  as  to 
what  items  have  been  allowed,  Maddison  v.  Bacon,  5  Bing.  (N.  C.)  246;  7 
Scott,  207;  3  Jur.  248;  Broadhurst  v.  Darlington,  2  D.  P.  C.  38;  Ex  parte 
Quick,  2  Scott,  184;  1  Hodges,  202;  In  re  Tilleard,  23  Law  J.  Ch.  765;  11 
Week.  R.  764;  8  L.  T.  N.  S.  587.  As  to  what  items  have  been  disallowed, 
Jones  V.  Roberts,  2  D.  P.  C.  374;  4  Tyr.  310;  Leaver  v.  Whalley,  2  D.  P.  C;. 
80;  Bucknall  v.  Boybell,  7  Scott.  171. 

'  Pilgrim  v.  Hirchfelt,  9  L.  T.  N.  S.  288;  11  Week.  R.  51. 

•  In  re  Whatley,  20  Beav.  576;  Davis  v.  Dysart,  21  Beav.  124;  1  Jur.  N.  S. 
1153;  25  Law  J.  Ch.  122,  322;  In  re  Catlin,  18  Beav.  519. 

'  Williams  v.  Erith,  1  Doug.  189;  Hooper  v.  Till,  1  Doug.  198;  Anderson 
V.  May,  2  Bos.  &.  P.  237;  3  Esp.  167. 
«  Whalley  v.  Glover,  3  Car.  &  K.  13. 
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In  an  action  on  an  attorney's  bill,  when  there  is  evidence 
of  a  general  retainer,  the  judge  will  not  allow  the  bill  to  be 
taxed  in  detail  by  the  jury;  although  particular  heads  or 
items  of  charge,  not  necessarily  arising  out  of  the  retainer, 
may  be  disallowed  in  toto,  as  not  having  been  authorized  by 
tlie  client.' 

§  330.  Liability  to  be  taxed. — It  has  been  held  in  Eng- 
land that  if  an  attorney  introduce  into  his  bill  certain  items 
cjnnected  with  his  professional  capacity,  though  not  imme- 
diately within  the  terms  of  the  statute,  and  in  action  upon 
the  bill  fail  because  it  was  not  properly  delivered,  according 
to  the  directions  of  the  statute,  he  must  fail  altogether,  and 
he  will  not  be  allowed  to  recover  for  such  items  only.^ 

Many  charges,  however,  which  are  not  taxable  in  them- 
selves, become  taxable  when  included  in  a  bill  containing 
taxable  items.  It  is  also  settled,  at  least  in  England,  that 
where  a  bill  contains  one  item,  which  is  a  proceeding  in 
court,  all  the  residue  of  a  bill,  though  it  be  a  bill  merely  for 
conveyances,  is  taxable.^  So,  in  chancery,  if  any  part  of  a 
solicitor's  bill  relates  to  business  done  in  chancery,  the 
whole  is  subject  to  taxation.^  Costs  and  disbursements  paid 
by  an  attorney  out  of  his  own  pocket  are  taxable.' 

'  Dunn  V.  Hales,  1  Fost.  <fe  P.  144.  See,  as  to.  interest  on  costs  in  Eng- 
land, 23  and  24  Vict.  chap.  127,  see.  27;  Berririgton  v.  Phillips,  4  D.  P.  C. 
578;  1  Gale,  404;  1  Mees.  <fe.  W.  48;  May  v.  Biggenden,  24  Beav.  207;  Lyd- 
don  V.  Moss,  4  De  Gex  &  J.  104:  5  Jur.  N.  S.  637;  Carter  v.  Carter,  8  L.  T. 
N.  S.  6y2. 

'  Winter  v.  Payne,  6  Durn.  &  East,  645;  Hill  v.  Humphreys,  2  Bos.  & 
P.  343;  Thwaites  v.  Mackerson,  1  Mood.  &  M.  199;  3  Car.  ifeP.  341. 

'2  Taunt.  322. 

*•  Margerum  v.  Sandiford,  3  Br.  C.  C.  233. 

^  Peake,  102;  1  Camp.  437.  As  to  what  have  been  held  taxable  items  in 
an  attorney's  bill,  under  the  English  practice,  see  Lethbridge  v.  Lux- 
mnre,  1  Dowl.  &  R.  511;  S.  C.  5  Barn.  &  C.  898;  Watt  v.  Collins,  1  Ryan  & 
M.  284;  2  Car.  &  P.  71;  Winter  v.  Payne,  6  Durn.  &.  E.  645;  Rex  v.  Col- 
lingridge,  3  Brice,  230;  Rex  v.  Partridge,  1  Tidd's  Pr.  330;  Collins  v.  Nich- 
olson, 2  Taunt.  321;  Ford  v.  Webb,  2  Brod.  &  B.  241;  Ex  parte  Prickett,  1 
New  Rep.  266;  Wilson  v.  Gotteridge,  4  Dowl.  &  R.  737;  3  Barn.  <&  C.  157; 
Weld  V.  Crawford,  2  Stark.  538;  Ex  parte  Williams,  4  Durn.  <fe  E.  496; 
Clark  V.  Donovan,  4  Ibid.  594;  Smith  v.  Wattleworth,  4  Barn.  &  C.  364;  6 
Dowl.  <fc  R.  510;  Tidd's  Pr.  330;  1  Oar.  &  P.  615;  Fearne  v.  Wilson,  6  Barn. 
&  C.  86;  9   Dowl.  &  R.  157;  Hazard  v.  Lane,  3  Mer.  285.    What  not  tax- 
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§  331.  Referring  bill  to  taxation. — The  court  has  no 
power  to  refer  a  bill  of  costs  for  taxation,  when  such  bill  has 
been  paid  more  than  twelve  calendar  months  before  the 
application  has  been  made  to  the  court  to  refer.  The  ap- 
plication to  tax  must  be  made  within  twelve  calendar 
months  after  payment;  but  under  special  circumstances  the 
court  has  ordered  bills  to  be  taxed  twelve  months  after 
they  have  been  delivered.  By  the  word  "  payment "  is 
meant  a  payment  in  money ;  not  by  bill  of  exchange  or 
promissory  note.'  To  obtain  an  order  for  taxation  of  a  bill 
of  costs  which  has  been  paid,  it  must  be  shown  that  there 
has  been  undue  pressure  and  overcharge,  or  overcharge 
amounting  to  fraud.^ 

The  mere  fact  that  an  action  is  pending  upon  an  attor- 
ney's bill  does  not  give  a  judge  or  the  court  jurisdiction  to 
refer  the  bill  for  taxation  after  the  lapse  of  a  year,  without 
special  circumstances.  The  special  circumstances  under 
which  a  judge  may,  by  6  and  7  Vict.,  chap.  73,  sec  37,  refer 
an  attorney's  bill  for  taxation  after  verdict,  must  in  general 
be  circumstances  newly  come  to  the  knowledge  of  the  party, 
and  upon  learning  which  he  must  apply  promptly  to  the 
court.'     When  a  party  does  not  apply  for  the  taxation  of  a 

able  items,  Hillier  v.  James,  1  Barnes,  37;  Green  v.  Hassel,  Say.  Kep.  23-'?; 
Fenton  v.  Oorrea,  3  Car.  &  P.  45;  1  Ryan  &  M.  262;  Williams  v.  Odell,  4 
Price,  279;  Burton  v.  Chatterton,  3  Barn.  &  Aid.  486;  2  Stark.  522;  Pro- 
thero  V.  Thomas,  1  Marsh,  539;  6  Taunt.  196;  Ex  parte  Dann,  9  Ves.  547; 
Ex  parte  Wheeler,  3  Ves.  &  B.  21;  Ex  parte  Fearow,  5  Ves.  633;  Ex  parte 
Partridge,  2  Mer.  500. 

'  In  re  Harris,  1  Dowl.  &  L.  1018;  13  Mees.  &  W.  3;  8  Jur.  453;  13  LaW  J. 
Ex.  259;  Bemis  v.  Hey,  1  Dowl.  &  L.  661;  7  Jur.  1154;  13  Law  J.  Q.  B.  28; 
Ross  V.  Wilton,  7  Jur.  1133;  13  Law  J.  Q.  B.  17.  See  In  re  Dearden,  9  Ex. 
210;  17  Jur.  993;  23  Law  J.  Ex.  14. 

■'  In  re  Poster,  Ex  parte  Walker,  6  Jur.  X.  S  687;  29  Law  J.  Ch.  625. 
Sae  Ex  parte  Tosland,  In  re  Letts,  31  Beav.  488;  8  Jur.  N.  S.  1119;  32  Law 
J.  Ch.  103;  11  Week.  R.  15;  7  L.  T.  N.  S.  307.  See  In  re  Harrison,  10  Beav. 
57;  11  Jur.  197.     Contra,  In  re  Dearden,  17  Jur.  993. 

Where  a  bill  has  been  delivered  and  seonrity  given  for  the  amount, 
that  is  equivalent  to  payrasnt  for  the  purpose  of  precluding  taxation 
without  special  circumstances.  (Ex  parte  Turner,  5  Pe  Gex;  Macn.  &  G. 
540;  24  Law  J.  Ch.  71.) 

'  In  re  Whicher,  13  Mees.  &  W.  519;  2  Bowl.  &  L.  407;  14  Law  J.  Ex.  78; 
Cowdell  V.  Neate,  1  Com.  B.  N.  S.  332;  2  Jur.  N.  S.  1248;  26  Law  J.  Com. 
P.  37. 

A.    &   C— 42. 
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bill  of  costs  within  a  month  after  the  bill  is  delivered,  but 
waits  till  an  action  is  brought  against  him,  and  then  makes 
terms  and  obtains  time  from  his  attorney,  these  are  such 
special  circumstances  as  will  induce  the  court  not  to  refer  a 
bill  for  taxation.'  Where  a  bill  is  paid  in  order  to  obtain 
possession  of  deeds,  and  an  intention  is  at  the  same  time 
expressed  to  have  the  bill  taxed,  an  order  will  be  made  to 
refer  it  to  taxation.^ 

As  in  case  of  payment,  it  is  also  held  that  to  entitle  a 
client  to  an  order  of  taxation,  after  the  expiration  of  twelve 
months  from  its  delivery,  he  must  show  either  pressure  or 
gross  overcharge,  amounting  to  what  a  court  of  equity  des- 
ignates as  fraud.  But  it  is  not  necessary  to  show  both  ;  and 
where  an  application  by  a  residuary  legatee  to  tax  a  bill  of 
costs  of  the  solicitors  of  the  executors,  after  payment,  no 
case  of  pressure  or  actual  fraud  being  made  out,  nor  of 
very  gross  overcharge,  but  various  items  were  of  a  consid- 
erably greater  amount  than  would  have  been  allowed  to  the 
executors  in  a  suit  to  administer  the  estate,  it  was  held  that 
taxation  had  been  rightly  ordered,  on  the  ground  that 
overcharges  of  this  nature  were  overcharges  amounting  to 
fraud  within  the  technical  meaning  of  the  term.' 

The  rule  in  courts  of  law,  that  before  an  attorney's  bill  is 

.  settled  and  paid  it  may  be  taxed  as  of  course,  but  not  as  of 

.course  after  payment  has  been  acquiesced  in,  also  prevails 

in  equity/      The  general  rule  is  that  an  attorney's  bill 

vwhich  has   been    delivered  for  the  purpose  of  creating  a 


' '  In  re  Wilton,  13  Law  J.  Q.  B.  17;  Ross  v.  Wilton,  7  Jnr.  1133. 

''  In  re  Dearden,  17  Jur.  993;  9  Ex.  210;  23  Law  J.  Ex.  210. 

"  In  re  Dickson,  3  Jur.  N.  S.  29;  26  Law  J.  Ch.  89.  See  as.to  English 
practice,  in  proceedings  to  tax  an  attorney's  bill,  Reg.  Gen.  Q.  B.  C.  P. 
and  Ex.  H.  T.  16  Vict.  E.  66;  1  El.  &B.  App.  13;  Bassetti;.  Giblett,  2  D.  P.  C. 
650;  In  re  Payne,  5  Com.  B.  407;  Neale  v.  PostJethwaite,  8  D.  P.  C.  100; 
Goodland  v.  Prankland,  2  D.  1  N.  S.  975;  7  Jur.  671;  12  Law  J.  Q.  B.  249; 
Evans  v.  Taylor,  2  D.  P.  C.  349;  In  re  Wilton,  13  J.  Q.  B.  17;  7  Jur.  1133; 
Jones  V.  Roberts,  2  D.  P.  C.  656;  4  Tyrw.  310;  Barradaile  v.  Nelson,  2  C. 
L.  R.  740;  14  Corn.  B.  655;  18  Jur.  431;  23  L.  T.  C.  P.  159;  Ex  parte  Cooper, 
14  Com.  B.  663;  Gillow  v.  Ryder,  15  Com.  B.  729;  3  C.  L.  R.  263;  Tucker  v. 
Neck,  4  Bing.  (N.  C.)  113;  6  D.  P.  C.  239;  3  Hodges,  242. 

■"  Langstraff  v,  Taylor,  14  "Ves.262. 
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capacity  of  bringing  an  action  cannot  be  taxed  at  the  trial 
or  after  verdict,  but,  under  special  circumstances,  the  court 
will  refer  it  for  taxation.  If  it  be  shown  by  affidavit  that 
the  business  has  not  been  done,  or  that  the  charges  are 
fraudulent,  neither  payment  of  the  money,  nor  a  release, 
nor  a  judgment  for  the  demand,  nor  a  warrant  of  attorney 
to  confess  judgment,  will  preclude  taxation  in  such  cases. 
Neither  will  length  of  time,  nor  a  settlement,  nor  security 
given  for  the  bills,  if  the  client  can  point  out  gross  errors 
and  charges  amounting  to  imposition  and  fraud.  There  are 
cases  where  the  court  has  ordered  the  taxation  of  an  attor- 
ney's bill  after  eight,'  seventeen,^  and  twenty-one  years, 
and  an  actual  security  given,  and  even  after  security  and 
payment.^ 

The  rule,  it  is  held,  should  not  be  carried  too  far,  so  as  to 
prevent  attorneys  from  undertaking  and  carrying  on  long 
and  expensive  suits.  Every  case  is  to  be  considered  in  the 
light  of  its  own  circumstances,  and  where  nothing  appears 
but  a  trifling  inaccuracy,  the  court  will  not  set  aside  a  secu- 
rity, though  given  by  the  client  while  the  business  was 
depending.''  So  the  taxation  of  a  solicitor's  bill  was  refused 
after  a  security  given  and  after  payment  and  acquiescence, 
where  some  of  the  charges,  though  improper,  were  not  so 
gross  as  to  amount  to  fraud.' 

g  332.     Taxation  independent  of  statutory  provisions. 

— The  courts  have  jurisdiction  to  refer  an  attorney's  bill 
for  taxation,  independent  of  any  statute,  and  although  no 


'  Aubrey  v.  Popkina,  Dick.  403. 

.'  Drapers'  Co.  v.  Davis,  2  Atk.  295. 

3  Cook  V.  Settree,  1  Ves.  &  B.  127;  Langstraff  v.  Taylor,  14  Ves.  262. 

Wiiere  the  cliarges  were  prima  facie  exorbitant,  a  bill  of  costs  was 
ordered  to  be  taxed,  after  payment  made,  and  after  the  death  of  the 
assignee  who  had  paid  it.  (Ex  parte  Neal,  1  Buck,  111;  Balrae  v.  Paver, 
1  Jae.  305;  1  Madd.  Ch.  116;  Walmesley  v.  Booth,  2  Atk.  30;  Penderpleath 
v.-  Frazer,  3  Ves.  <fe  B.  176;  Lewis  o.  Morgan,  3  Anslr.  769;  Crossley  v. 
Parker,  1  Jac.  <fe  W.  460.) 

^  Cook  V.  Settree,  1  Ves.  &  B.  126;  1  Madd.  Ch.  117. 

s  Penderpleath  v.  Frazer,  3  Ves.  &  B.  174;  Grillin  v.  Leyburne,  1  Term 
Rep.  407. 
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cause  is  pending.  But  it  is  not  always  that  the  court  will 
exercise  such  jurisdiction,  and  probably  it  is  not  of  course, 
but  the  application  must  be  made  to  the  court,  and  the 
circumstances  under  which  its  interference  is  claimed  must 
be  stated.' 

§  332a.  Taxable  costs  in  action. — In  New  York,  since 
the  adoption  of  the  Code,  there  appears  to  be  no  rule  of  law 
which  in  any  case  makes  the  compensation  of  the  attorney 
coextensive  with  the  taxable  costs,  in  the  absence  of  an 
agreement.^  The  costs  in  an  action  belong  to  the  party,  and 
the  attorney  has  simply  a  lien  for  the  amount  of  his  com- 
pensation, whether  measured  by  the  amount  of  the  costs  or 
otherwise.'  But  where  an  attorney  is  a  party  to  an  action, 
and  obtains  a  judgment  in  his  favor,  he  is  entitled  to  the 
same  taxable  costs  as  if  he  had  conducted  the  action  as 
attorney  for  some  other  person.*  And  a  solicitor  who  is 
a  party  to  a  suit  and  appears  in  his  own  behalf,  is  entitled 
to  the  allowances  made  by  the  fee-bill  for  his  services 
therein,  except,  of  course,  a  retaining  fee.^  In  Colorado, 
attorney's  fees  are  not  taxable,  but  are  regulated  by  con- 
tract between  him  and  his  client."  Under  the  Code  of  Pro- 
cedure of  South  Carolina,  (sec.  337)  attorneys  are  entitled  to 
have  their  costs  and  disbursements  inserted  in  the  entry  of 
judgment.'  An  attorney's  fee  to  the  plaintiff  may  be 
allowed  as  a  part  of  the  judgment  against  the  defendant, 
when  so  provided  in  the  contract  sued  upon.^  In  Massa- 
chusetts, costs  of  counsel  fees  are  allowed  to  be  taxed  as 
between  solicitor  and  client,  to  be  paid  out  of  the  fund,  in 


'  V^^illiams?;.  Odell,  4Price,  279;  Anon.  2  Chit.  155;  Lee,  Ex  parte  Smith, 
5  Ves.  706;  Bignold  v.  Bignold,  11  Ves.  328. 

"  Starin  v.  Mayor,  etc.  106  N.  Y.  Si. 

'  Wheaton  v.  Newcombe,  16  Jones  &  S.  215.  And  see,  as  to  the  nature 
of  costs  and  for  what  purpose  allowed,  Kopper  v.  Willis,  9  Daly,  460, 
466. 

■•  Drake  v.  Perry.  42  N.  J.  L.  60;  and  see  Kopper  v.  Willis,  9  Daly,  460. 

*  Flaacke  v.  Jersey  City,  33  N.  J.  Eq.  57. 

"  Fillmore  v.  Wells,  10  Colo.  228;  3  Am.  St.  Rep.  567. 

'  Lewis  V.  Brown,  16  S.  C.  58. 

'  Aultman  v.  Gibert,  28  S.  C.  303. 
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cases  where  the  suit  is  necessary  in  order  to  clear  up  an 
ambiguity  in  a  will  or  other  instrument  creating  a  trust. 
But  they  ought  not  to  be  allowed  to  the  losing  party  to  a 
bill  of  interpleader,  where  the  only  cause  of  the  suit  is  his 
unjust  claim  to  property  in  the  hands  of  the  plaintiff.'  In 
Missouri,  attorney's  fees  may  be  allowed  in  favor  of  the 
garnishee,  in  garnishment  on  execution,  and  taxed  as  costs 
in  the  case.^ 

§  333.  In  the  United  States. — In  Pennsylvania,  the 
English  rule,  that  counsel  could  not  sue  for  compensation, 
was  once  in  vogue,  but  afterwards  rejected  as  a  rule  of  law.^ 
In  New  Jersey  the  rule  has  obtained,*  and  also  to  some 
extent  in  the  Federal  Courts,  as  applied  to  counsel  in  the 
special  sense  of  that  term.^  But  in  Delaware,  Florida,  Ken- 
tucky, Massachusetts,  New  York,  Pennsylvania,  Ohio,  South 
Carolina,  Texas,  Vermont,  Tennessee,  Missouri,  and  other 
States,  it  has  been  expressly  decided  that  counsel  as  well  as 
attorneys  have  an  undoubted  right  to  recover  their  fees  by 
action.^ 

'  Cobb  V.  Rice,  130  Mass.  2.31. 

'^  O'Reilly  v.  Cleary,  8  Mo.  App.  186.  Attorney  fees  as  an  element  of 
damages,  see  Winliler  v.  Roeder,  23  Neb.  706;  8  Am.  St.  Rep.  155,  and 
notes  158-161. 

'  Lynch  v.  Commonwealth,  16  Serg.  &  R.  368;  16  Am.  Dec.  582:  Gray  v. 
Rrackenridge,  2  Pa.  75;  Foster  v.  Jack,  4  Watts,  334;  Balsbaugh  v.  Frazer, 
19  Pa.  95;  Mooney  v.  Lloyd,  5  Serg.  &  R.  412,  (a.  d.  1819)  overruling 
Brackenridge  v.  McFarland,  Addis.  49  (a.  d.  1793). 

■*  Seeley  v.  Crane,  3  (ireen,  35;  Van  Atta  v.  McKinney,  16  N.  ,T.  L. 
2.35.  In  New  Jersey,  counsel  fees  cannot  be  recovered  bj'  suit,  unless  an 
express  agreement  fixing  the  amount  can  be  shown.  (Hoppers.  Ludlum, 
41  N.  J.  L.182;  Zabriskie  v.  Woodruff,  48  N.  J.  L.  610.) 

5  Law  V.  Ewell,  2  Cranch.  C.  C.  144. 

'  Baird  v.  Ratcliff,  10  Tex.  81;  Carter  v.  Bennett,  6  Fla.  214;  Webb  v. 
Browning,  14  Mo.  354;  Foster  v.  Jack,  4  Watts,  334;  Gray  v.  Bracken- 
ridge, 2  Pa.  75;  Stevens  v.  Monges,  1  Harr.  Del.  127;  Duncan  v.  Breithau)  t, 
1  McCord,  149;  Cleudinen  v.  Black,  2  Bail.  488;  23  Am.  Dec.  149;  Christy 
V.  Douglas,  Wright,  485;  Rust  v.  Larue,  4  Litt.  4U;  14  Am.  Dee.  172;  Ste- 
vens V.  Adams,  23  Wend.  57;  26  Ibid.  451;  Wilson  v.  Burr,  25  Ibid.  886; 
Wallis  V.  Loubat,  2  Denlo,  607;  Merrett  v.  Lambert,  10  Paige,  352;  Lynch 
V.  Willard,  6  Johns.  Ch.  342;  Brigham  v.  Foster,  7  Allen,  419;  Ames  v. 
Gilman,  10  Met.  239;  Thurston  v.  Percival,  1  Pick.  415;  Buckland  v.  Con- 
way, 16  Mass.  346;  Briggs  v.  Georgia,  10  Vt.  68;  Vilas  v.  Downer,  21  Vt. 
419;  Balsbaugh  v.  Frazer,  19  Pa.  95;  Caldwell  v.  Shepherd,  6  Mon.  389; 
Newman  v.  Washington,  Mart.  <fe  Y.  79. 


662  LIABILITY    OF    CLIENT    TO    ATTORNEY.  g    333 

In  Pennsylvania,  it  was  also  held  that  an  attorney  could 
not  recover  for  his  fees,  without  an  express  promise,  any- 
thing beyond  the  sum  provided  in  the  fee-bill/  Other 
cases  took  the  ground  that  the  honorary  character  of  the 
fees  of  barristers  secured  a  shadowy  distinction,  but  yet  was 
beneficial  in  effect;  that  it  contributed  to  preserve  the  idea 
of  profession  of  a  class  which  belonged  to  the  public,  in  the 
employment  and  remuneration  of  which  no  law  interferes.'' 
But  the  rule  was  departed  from  as  a  question  of  law  even 
in  Pennsylvania,  and  the  early  decision  overruled;  and  the 
current  of  decisions  in  other  States  is  also  to  the  effect  that 
an  attorney  or  counsellor  may  recover  for  the  full  amount 
of  his  fees.^ 

So  in  the  absence  of  express  contract,  the  attornej'^  or 
counsellor  in  America  and  the  attorney  or  solicitor  in  Eng- 
land is  entitled  to  recover  from  those  who  employ  him  in 
his  profession  whatever  his  services  are  reasonably  worth; 
and  the  performance  of  such  services  at  the  instance  or  with 
the  consent  of  the  person  about  whose  business  they  are  ren- 
dered, implied  an  assumption  to  pay  for  them  quantum 
meruit.  The  question  was  fully  and  ably  discussed  in  Ad- 
ams V.  Stevens,  26  Wend.  452,  by  Chancellor  Walworth,  as 
follows: 

"  Blackstone  lays  it  down  as  the  established  law  of  Eng- 
land that  a  counsellor  cannot  sustain  a  suit  for  his  fees,  and 
he  cites  for  this  purpose  the  case  of  Moor  v.  Rowe,  1  Rep. 

'  Moongy  v.  Lloyd,  5  Serg.  &  R.  416. 

^  Seeley  v.  Crane,  3  Green  (N.  J.)  35;  Shaver  v.  Norris,  Pen.  (N.  J.)  63 
Van  Altai).  MoKinney's  Exrs.  1  Harr.  236. 

'  Gray  v.  Brackenrldgr.  2  Pa.  St.  181;  Foster  v.  Jacks,  4  Watts,  33,  337; 
Stevens  v.  Adams,  23  Wend.  57;  S.  C.  26  Ibid.  451;  Newman  W.Washington, 
Mart.  <&  Y.  79;  Stevens  v.  Monges,  1  Harr.  Del.  127;  Bayard  v.  McLane,  3 
Ibid.  217;  Duncan  v.  Breithaupt,  1  McCord,  149;  Downing  v.  Major,  2 
Dana,  228;  Christy  v.  Douglas,  Wright's  Ch.  R.  485;  Webb  v.  Hepp,  14 
Mo.  354;  Vilas  v.  Downer,  21  Vt.  419;  Lecatt  v.  Salles,  3  Porter,  115;  29 
Am.  Dec.  249;  Easton  v.  Smith,  1  E.  D.  Smith,  318;  Webb  v.  Browning,  14 
Mo.  353;  55  Am.  Dec.  108. 

The  bar  of  Paris  may  recover  their  fees  by  suit,  yet  they  regard  it  as 
dishonorable,  and  those  attempting  it  are  often  stricken  from  the  rolls. 
We  believe  a  somewhat  similar  feeling  exists  in  Philadelphia,  if  not 
throughout  Pennsylvania.    (1  Dupin,  Profession  d'Avocat,  110,  699.) 
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in  Ch.  38,  in  the  time  of  Lord  Coventrj^,  1639,  where  a  de- 
murrer was  allowed  to  a  bill,  brought  by  a  counsellor 
against  a  solicitor,  for  counsel  fees,  which  the  latter  had 
agreed  to  account  for  periodically.  He  also  refers  to  the 
decree  of  the  Emperor  Claudius,  mentioned  by  Tacitus, 
limiting  the  amount  of  gratuity  which  the  advocate  should 
be  permitted  to  receive.  *  *  *  I  am  not  aware  of  any 
case  in  which  it  has  been  definitely  decided,  even  in  Eng- 
land, that  a  barrister  cannot  recover  upon  an  express  con- 
tract to  pay  him  a  specific  sum  for  his  services  as  counsel ; 
but  in  the  case  of  Turner  v.  Phillips,  1  Peake's  N.  P.  C. 
123,  in  which  Lord  Kenyon  expressed  the  opinion  that 
money  paid  to  a  barrister  for  his  services  could  not  be  re- 
covered back,  he  mentioned  it  as  the  general  opinion  of  the 
profession  that  the  fees  of  barristers  and  physicians  were  as 
a  present  from  the  client  or  the  patient,  and  not  a  payment 
or  compensation  of  services.  It  was  on  this  principle,  I 
presume,  that  he  decided  the  case  of  Fell  v.  Brown,  Id.  9(5, 
where  he  held  that  an  action  would  not  lie  against  a  barris- 
ter for  gross  negligence  in  conducting  the  cause  of  his  client. 
"  The  rule  for  considering  the  services  of  barristers  as 
gratuitous  merely,  and  not  entitling  them  to  any  legal 
claim  to  compensation,  is  supposed  to  have  been  derived 
from  the  civil  law.  But  as  I  understand  that  law,  the  ad- 
vocate might  recover  upon  an  express  promise  to  pay  his 
honorary  fee,  although  there  was  no  implied  promise 
arising  merely  from  the  relation  of  advocate  and  client. 
Among  the  early  institutions  of  Rome,  M'hen  the  relation 
of  patron  and  client  existed  between  the  patrician  and  the 
plebeian,  the  patron,  who  had  accepted  the  promise  of 
fidelity  from  his  client,  was  bound  to  render  him  advice 
and  assistance,  and  to  sustain  him  in  his  litigations,  with- 
out any  other  fee  or  reward  than  that  which  the  client  was 
bound  to  render  him  at  all  times  in  virtue  of  his  general 
relation  of  client.  The  relation  which  existed  between 
them  was  similar  to  that  of  parent  and  child,  or  rather  that 
of  master  and  slave.  But  in  the  progress  of  society,  when 
the  relations  of  patron  and  client  towards  each  other  had 
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totally  changed,  when  the  business  of  advocating  causes  in 
the  courts  had  become  a  profession,  and  before  the  credit 
system  pervaded  all  the  relations  of  life,  the  client  paid  his 
advocate  a  fee  in  advance  for  his  services,  which  was  called 
a  gratuity  or  present. 

"As  this  was  a  mere  honorary  recompense,  the  client  was 
under  no  legal  obligation  to  pay  it.  But  the  result  neces- 
sarily was,  that  if  the  usual  present  was  not  given,  the 
advocate  did  not  consider  himself  bound  in  honor  to  under- 
take the  advocacy  of  the  cause  before  the  courts.  After- 
ward, Marcus  Cincius  Alimentus,  a  tribune  of  the  people, 
])rocured  the  passage  of  the  law  known  as  the  Cincian  law, 
})rohibiting  the  patron  or  advocate  from  receiving  any 
money  or  other  present,  for  any  cause,  and  annulling  all 
gratuities  or  presents  made  by  the  client  to  the  patron  or 
advocate.  But  as  no  penalty  was  prescribed  for  the  breach 
of  this  law,  it,  of  course,  became  a  dead  letter.  The  Emperor 
Augustus  afterward  re-enacted  the  Cincian  law,  and  pre- 
scribed penalties  for  its  breach.  But  towards  the  end  of 
his  reign  the  advocates  were  again  authorized  to  receive 
fees  or  presents  from  their  clients.  The  Emperor  Tiberius 
also  permitted  them  to  receive  such  forced  gratuities.  This 
led  to  the  abuse  referred  to  by  Tacitus,  and  induced  the 
senate  to  insist  upon  the  enforcement,  or  rather  the  re- 
euactment,  of  the  Cincian  law,  or  rather  the  law  limiting  the 
amount  of  the  fees  of  advocates,  as  referred  to  by  Black- 
stone  (lib.  3,  p.  29,  n.  12).  Nero  revoked  the  law  of  Clau- 
dius, which  was  subsequent!}^  re-enacted  by  the  Emperor 
Trajan,  with  the  additional  restriction  that  the  advocate 
should  not  be  permitted  to  receive  his  fee  until  the  cause 
was  decided.  (1  Dupin,  aine,  39.)  The  younger  Pliny  men- 
tions a  law  not  referred  to  by  Dupin,  which  authorized  tlie 
advocate,  after  the  pleadings  in  the  cause  had  been  made, 
and  the  judgment  had  been  given,  to  receive  the  fee  which 
might  be  voluntarily  offered  by  the  client,  either  in  money  or 
a  promise  to  pay.  (See  Merlin,  art.  Honoraires.)  Erskine,  in 
his  '  Institutes  of  the  Law  of  Scotland,'  understands  the  law 
in  the  Digest,  De  eztraordinariis  cognitionibus,  as  authorizing 
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a  suit  for  the  fee  of  an  advocate,  without  a  previous  aj^ree- 
ment  for  a  specific  sum.    (2  Ersk.  Inst,  [by  McAlien]  695.) 

"  Whatever  may  have  been  the  case  in  Eome  itself,  it  is 
settled  by  the  law  of  Scotland,  where  the  civil  law  prevails, 
that  an  action  may  be  sustained  on  a  promise  to  compen- 
sate an  advocate  for  his  services.  (See  Stair's  Inst,  by 
Brodie,  b.  1,  tit.  12,  art.  5,  and  note  h;  2  Bell's  Law.  Diet, 
tit.  Fees;  Ersk.  Inst.  b.  3,  tit.  3,  art.  32;  McKenzie  v.  Burn- 
tisland, Mor.  Diet,  of  Decis.  11,421.)  *  *  * 

"It  appears  also  to  be  the  law  of  France  that  the  advo- 
cate may  recover  his  fees  by  suit.  {Sirey,  Recueil  General  des 
Lois,  torn.  22,  pt.  2,  p.  141.)  But  it  seems  to  be  considered 
dishonorable  by  the  Parisian  bar  to  bring  suits  for  counsel 
fees;  and  those  who  should  attempt  to  do  it  would  be  im- 
mediately stricken  from  the  roll  of  advocates.  (1  Dupin, 
aine,  Prof.  d'Avocat,  110,  698.) 

"  Whatever  may  be  the  practice  of  other  countries,  how- 
ever, the  principle  has  never  been  adopted  in  this  State 
that  the  profession  of  counsellors  is  merely  honorary,  and 
that  they  are  not  of  right  entitled  to  demand  and  receive 
a  fair  compensation  for  their  services,  especially  where  there 
is  an  agreement  to  pay  them  a  fixed  compensation,  or  such 
a  reasonable  remuneration  for  their  services  as  those  serv- 
ices shall  be  deemed  worth.  The  distinctions  of  patron 
and  client,  which  formed  one  of  the  fundamental  laws  of 
ancient  Rome,  ceased  in  this  State  when  slavery  was  abol- 
ished ;  and  it  is  wholly  inconsistent  with  all  our  ideas  of 
equality  to  suppose  that  the  business  or  profession  by  which 
one  earns  the  daily  bread  of  himself  or  his  family  is  so 
much  more  honorable  than  the  business  of  other  members 
of  the  community  as  to  prevent  him  from  recovering  a  fair 
compensation  for  his  services  on  that  account.  I  have  no 
doubt,  therefore,  that  by  the  law  of  this  State,  as  it  has 
always  existed  from  the  time  of  its  first  settlement,  the  law- 
yer was  entitled  to  recover  a  compensation  for  his  services, 
and  that  such  services  were  never  considered  here  as  gra- 
tuitous and  honorary  merely." ' 

'  Adama  v.  Stevens,  26  Wend.  452-5. 
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§  334.  Compensation  under  general  retainer. — The  at- 
torney is  generally  entitled  to  compensation  for  all  services 
rendered  in  good  faith  and  in  a  proper  manner.'  In  the 
absence  of  express  contract,  they  are  entitled  to  what  the 
services  are  reasonably  w^orth.  When  more  than  one  attor- 
ney is  employed,  the  presumption  is  that  they  share  the  fee 
equally,  in  the  absence  of  proof  to  the  contrary."  If  there 
is  any  statute  fixing  a  rate  of  compensation,  the  law  im- 
plies a  promise  on  the  part  of  a  client  to  pay  his  attorney 
at  least  the  statute  rate  of  compensation.  The  burden  of 
proving  that  the  attorney  undertook  to  perform  the  services 
for  a  less  rate,  or  without  charge,  rests  upon  the  client; 
and  such  an  agreement  should  be  made  out  by  evidence 
equal  to  a  positive  declaration.^     As  -clients  are  bound  to 

'  Hallett  V.  Cakes,  1  Cush.  296.  The  rule  that  when  one  person  per- 
forms services  for  another  with  his  consent,  and  there  is  no  agreement 
as  to  compensation,  the  law  implies  a  contract  to  pay  what  the  same  is 
reasonably  worth,  is  applied  in  the  case  of  services  so  performed  by  an 
attorney.  (Hughes  v.  Dundee  Mortgage,  etc.  Co.  Cir.  Ct.  Greg.  21  Fed. 
Rep.  169;  Union  Mut.  L.  Ins.  Co.  v.  Buchanan,  100  Ind.  63;  Price  v.  Hay, 
132  111.  543;  Van  Every  v.  Adams,  10  Jones  &  Sp.  126;  Starin  v.  Mayor, 
etc.  106  N.  Y.  82.)  He  should  be  paid  according  to  the  usual  rate  of  com- 
pensation for  such  services.  (Coroles  v.  Thompson,  (Neb.)  48  N.  W.  Rep, 
145;  Middleton  v.  Bankers,  etc.  Tel.  Co.,  Cir.  Ct.  Pa.  32  Fed.  Rep.  524.) 
And  he  is  entitled  to  a  reasonable  compensation  for  liis  services,  when 
faithfully  and  intelligently  performed,  although  the  client  may  receive 
no  benefit  as  the  result.  (Bills  v.  Polk,  72  Tenn.  494.)  And  it  is  said  to 
matter  little  whether  the  charge  be  a  specific  sura  equivalent  to  the  taxa- 
ble bill  of  costs,  less  the  witness  fees,  or  the  bill  of  costs  specifically 
named.  In  either  event,  it  represents  the  charges  for  services  rendered. 
(Clay  v.  Moulton,  70  Me.  315;  and  see  Celluloid  Manuf.  Co.  v.  Chandler, 
Cir.  C!t.  Mass.  27  Fed.  Rep.  9.) 

^  Hurst  V.  Durnell,  1  Wash.  438.  Attorneys  who  undertake  jointly  the 
defense  of  a  suit  are,  as  to  that  case,  special  or  limited  partners,  and,  in 
the  absence  of  an  agreement  to  the  contrary,  they  will  be  entitled  to 
share  equally  in  the  compensation,  although  one  may  have  performed 
more  work  than  the  other.  (Henry  v.  Bassett,  75  Mo.  89.)  If  a  law  firm 
is  employed  because  of  confidence  reposed  in  one  member  thereof,  who 
dies  before  the  completion  of  the  business,  this  does  not  affect  the  right 
of  the  surviving  partners  to  recover  for  the  services  performed  at  the 
time  of  the  death.  (Wright  v.  McCampbell,  75  Tex.  644.)  But  without  a 
new  contract,  the  survivingpartner  of  alaw  firm  cannot  claim  additional 
compensation  from  a  client  for  conducting  to  a  conclusion  the  defense  of 
a  suit,  which  the  firm  began,  and  for  which  it  was  paid  the  entire  fee 
agreed  upon.    (Dowd  v.  Troup,  57  Miss.  204.    See  sec.  191,  ante.) 

'  Brady  v.  Mayor,  etc.  1  Sand.  569. 
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make  fair  and  reasonable  compensation  to  their  counsel,  it 
is  fraud  upon  the  latter  for  a  client  to  settle  a  suit  without 
his  knowledge,  to  withhold  fees,  and  then  set  up  the  Statute 
of  Limitations/  When  a  demand  is  given  an  attorney  for 
collection,  there  is  no  agreement  implied  on  his  part  that 
he  will,  in  the  first  instance,  look  to  the  demand  as  a  means 
of  satisfying  his  claim,  or  that  he  will  wait  for  his  pay  until 
it  be  determined  whether  it  is  collectible  or  not.^ 

Besides  being  entitled  to  a  retaining  fee,  generally,  for 
liis  services  in  a  particular  suit,  an  attorney  has  also  a  right 
to  claim  a  proper  compensation  on  being  retained  or  re- 
quired not  to  act  or  advise  professionally  adversely  to  the 
person  so  retaining  him  ;  or  he  may  be  retained  to  act  gen- 
erally in  all  cases  and  matters  in  which  the  other  is  inter- 
ested.^ 

If  an  attorney  be  employed  at  a  stipulated  fee,  and  be  dis- 
missed without  fault  of  his  own,  before  judgment,  he  is  at 
least  entitled  to  payment  for  the  services  already  rendered, 
if  not'to  the  stipulated  fee.*  If  an  attorney  neglects  to  fur- 
nish his  client  with  a  statement  of  his  extra  expenses  in  the 
suit  beyond  the  amount  recovered  of  the  adverse  party,  the 
amount  recovered  will  be  presumed  to  be  all  he  has  any 
right  to  claim.*     A  demand  by  an  attorney  upon  his  client 

'  Lichty  V.  Hugus,  55  Pa.  435. 

"  Nichols  V.  Scott,  12  Vt.  47;  Succession  of  Zenon,  34  La.  An.  lisr.  If, 
however,  an  attorney  is  employed  to  collect  certain  judgments,  his  fees 
cannot  be  demanded  until  the  judgments  are  collected  or  their  collection 
is  shown  to  be  impossible.  (Succession  of  Zenon,  34  La.  An.  1187;  and  see 
Strickland  v.  Terry,  28  La.  An.  293.) 

'  9  Casey,  442;  Lecait  v.  Sallee,  3  Port.  115;  29  Am.  Dec.  249;  Webb  v. 
Browning,  14  Mo.  354.  When  an  attorney  is  employed  generally  to  pros- 
ecute or  defend  an  action  he  may,  after  the  action  has  been  terminated, 
recover  from  his  client  a  retaining  fee,  although  the  contract  of  employ- 
ment did  not  expressly  mention  such  fee.  A  retainer  is  presumaVjly 
worth  something  to  the  client,  and  presumably  a  loss  to  the  attorney, 
and  whether  the  attorney  is  ever  called  upon  to  perform  any  services  in 
that  case  or  not,  he  may,  on  its  termination,  recover  what  the  evidence 
shows  the  retainer  was  worth.  (Knight  i;.  Russ,  77  Cal.  410;  Blacliman  v. 
Webb,  38  Kan.  668.)  But  it  is  held  otherwise  in  Maine.  tMcClellan  v. 
Hayford,  72  Me.  410;  39  Am.  Rep.  343.) 

"  Myers  v.  Crocliett,  14  Tex.  257. 

°  Matter  of  Blakeley,  5  Paige,  311. 
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for  a  certain  sum  as  compensation,  is  only  a  proposition  to 
receive  that  amount  for  the  debt;  and  if  payment  is  refused, 
the  recovery  cannot  be  limited  to  the  amount  demanded,  if 
the  services  are  shown  to  be  of  greater  value/  An  account 
rendered  by  an  attorney  to  a  client,  containing  his  charges 
for  professional  services,  if  retained  without  objection,  be- 
comes an  account  stated,  and  draws  interest  from  the  time 
when  it  was  rendered.  But  interest  is  not  allowed  on  an 
unliquidated  running  account  for  which  no  time  of  payment 
is  fixed.'''  On  an  issue  between  attorney  and  client  as  to  the 
value  of  the  former's  services  in  a  suit  in  which  the  latter 
was  plaintiff,  and  which  was  settled  without  a  trial,  the 
opinion  of  the  counsel  of  the  defendant  in  such  suit  that 
the  plaintiff  therein  had  no  case  is  competent  evidence.  If 
by  their  clients'  authority  attorneys  have  retained  counsel, 
and  promised  to  pay  him  out  of  the  proceeds  of  the  suit,  and 
he  holds  them  responsible  under  this  agreement,  and  the 
proceeds  of  the  suit  have  come  to  their  hands,  it  is  too  late 
for  the  client  to  forbid  them  to  pay  the  counsel.  An  attor- 
ney retained  in  a  suit  is  entitled  to  a  reasonable  retainer 
without  any  special  contract  therefor.^ 

Where  an  attorney  engages  to  institute  and  prosecute  a 
suit  for  a  stipulated  percentage  out  of  the  money  or  prop- 
erty realized  thereby,  if  his  client  assigns  the  claim  which 
was  the  foundation  of  the  §uit  to  a  creditor  who  takes  the 
claim  with  express  reference  to  the  rights  of  the  attorney, 

'  Miller  ,i.  Beal,  26  lud.  234.  But  see  Succession  of  Flower,  3  La.  An. 
292;  Ingersoll  v.  Morse,  33  Miss.  667. 

^  Case  V.  Hotclikiss,  1  Abb.  N.  Y.  App.  324;  Hadley  v.  Ayres,  12  Abb. 
Pr.  N.  S.  240.    See  Mygatt  v.  Wilcox,  45  N.  Y.  306;  6  Am.  Rep.  90. 

'  Aldricb  v.  Brown,  103  Mass.  527.  Where  an  attorney  renders  services 
in  a  case  at  the  request  of  the  client's  attorney,  with  the  knowledge  of 
the  client,  who  silently  acquiesces  therein,  he  is  entitled  to  recover  from 
the  client  for  those  services.  (Hogate  v.  Edwards,  65  lud.  372;  and  see 
Yerger  v.  Aiken,  66  Tenn.  53fl;  Eggleston  v.  Boardman,  37  Mich.  14.)  But 
if  the  client  does  not  in  some  manner  show  his  assent  to  the  employ- 
ment or  retention  of  such  second  attorney,  he  will  not  be  liable  for  the 
fees.  (Sedgjvick  v.  Bliss,  23  Neb.  617;  Matter  of  Hynes,  105  N.  Y.  560; 
Price  V.  Hay,  132  111.  54'5.)  The  fact  that  the  services  were  rendered  in 
the  client's  presence,  and  without  objection  on  his  part  does  not,  of  itself, 
render  the  client  liable  for  such  second  attorney's  compensation.  (Y'oung 
V.  Crawford,  23  Mo.  App.  432;  and  see  Sedgwick  v.  Bliss,  23  Neb.  617.) 


g    334:  LIABILITY    OF    CLIENT    TO    ATTOENEY.  6G9 

and  with  the  understanding  that  he  shall  pay  the  fees  of 
the  attorney  before  applying  any  of  the  proceeds  to  his  own 
debt,  a  trust  is  thereby  created,  and  a  duty  imposed  upon 
the  assignee  to  satisfy  the  prior  claim  of  the  attorney;  ar.d 
in  such  a  case  the  jurisdiction  of  a  court  of  equity  is  com- 
plete.^ 

And  where  there  is  a  special  contract  between  an  attor- 
ney and  his  client  for  a  stipulated  fee,  and  the  attorney, 
after  rendering  a  part  of  the  service  contracted  for,  is  pre- 
vented by  any  cause,  not  within  his  control,  from  render- 
ing the  rest,  he  may  recover  for  the  part  performance  on  a 
quantum  meruit.  Where  attorneys,  who  are  employed  un- 
der a  special  contract  to  prosecute  a  suit,  abandon  the  cause 
before  its  termination,  they  are  thereby  deprived  of  any 
claim  under  the  contract,  and  are  left  to  recover  such  fees 
and  compensation  as  they  are  reasonably  entitled  to,  on  the 
basis  of  a  quantum  meruit.^  And  on  the  same  principle, 
where  an  attorney  at  law  engages  to  defend  a  cause  for  a 
specific  sum  and  dies  before  the  cause  is  determined,  his 
administrator  may  recover  from  the  client  the  amount 
which  the  intestate's  services  were  really  worth  to  him.  The 
recovery  cannot,  however,  exceed  the  contract  price,  or  the 
rate  of  it  for  the  part  of  the  service  performed." 

This  principle  was  affirmed  in  Major  v.  McLester,  4  Ind. 
591,  where  it  was  held  that  an  attorney  was  entitled  to  re- 
cover on  a  quantum  meruit  an  amount  equal  to  the  benefit 
received  by  the  defendant  from  his  services,  not  exceediug 
the  amount  agreed  upon  for  an  entire  performance  of  the 
contract.  The  same  principle  was  upheld  in  Clendinen  v. 
Black,  2  Bail.  S.  C.  488,  23  Am.  Dec.  149,  where  a  note  was 

'  Morgan  v.  Robeuts,  38  111.  65. 

'  Morgan  v.  Roberts,  38  111.  65.  So,  an  attorney,  not  employed  by  spe- 
cial contract  for  an  entire  case,  who  abandons  the  ease  without  detriment 
to  his  client,  may  recover  on  a  quantum  meruit  for  the  services  actualJy 
rendered.    (Verner  v.  Sullivan,  26  S.  C.  327.) 

'  Coe  V.  Smith,  4  Ind.  79;  58  Am.  Dec.  618.  W^here  there  is  a  special  re- 
tainer, and  the  solicitor  is  tado  all  that  is  required  for  a  sum  certain,  the 
client  is  .entitled  to  a  credit  for  whatever  the  solicitor  may  receive  from 
any  other  source  growing  out  of  the  same  employment.  (Freeman  v. 
Shreve,  86  Pa.  S.t.  135;  Shreve  v.  Freeman,  44  N.  J.  L.  78.) 
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given  for  a  solicitor's  fee,  and  he  dying  soon  after,  it  was 
held  that  his  representatives  might  recover  whatever  his 
services  were  reasonably  worth  up  to  the  time  of  his  decease. 
An  attorney  who  contracts  to  attend  to  certain  suits,  or  ac- 
cepts a  general  retainer  for  a  fixed,  stipulated  sum,  and  who 
dies  before  the  business  to  which  he  is  attending  has  been 
disposed  of,  is  entitled  (by  his  representatives)  to  a  compen- 
sation such  as  his  services  were  reasonably  worth,  which 
may  be  recovered  on  a  quantum  meruit} 

A  employed  two  attorneys  to  collect  a  decree  in  A's  favor 
of  $500,  and  ag.reed  in  writing  to  pay  them  for  their  ser- 
vices $150  of  the  decree,  when  they  should  collect  the  same. 
The  attorneys  having  received  $200,  refused  to  pay  it  to  A 
upon  demand,  whereupon  A  discharged  the  attorneys,  em- 
ployed another  attorney  to  collect  the  decree,  and  brought 
an  action  for  money  had  and  received  against  the  former 
attorneys  for  the  $200  collected.  They  pleaded  the  general 
issue.  The  court  held,  that  if  the  contract  was  in  force, 
that  the  attorneys  were  not  entitled  to  compensation  uu<il 
the  decree  was  fully  collected.  Also,  that  if  the  contract 
was  broken  and  rescinded,  the  claim  of  the  attorneys  could 
only  be  for  reasonable  compensation  for  services  rendered, 
with  damages,  perhaps,  for  the  breach  of  contract.  Further, 
that  such  compensation  and  damages  could  not  be  de- 
ducted in  this  suit,  as  no  special  plea,  notice,  or  counter 
claim  was  filed,  but  the  general  issue  simply  pleaded.^ 

Compensation — Intention  of  retainer. — It  is  held  to  be  the 
intention  of  a  retainer,  to  remunerate  counsel  for  being  de- 
prived, by  being  retained  by  one  party,  of  the  opportunity 
of  rendering  services  for  and  receiving  pay  from  the  other.' 
An  attorney  should  not  accept  a  retainer  when  he  believes 
that  the  law  is  against  his  client.  But  the  l«ct  that  he  has, 
under  a  prior  retainer,  advocated  views  of  the  law  and 
facts  different  from  those  upon  which  his  client  rests  his 

'  Baylor  v.  Morrison,  2  Bibb,  103. 

^  Pruit  V.  Miller,  3  Ind.  16;  Scobey  v.  Ross,  5  Ind.  445. 

•■"  McClellan  v.  Hayford,  72  Me.  410;  39  Am.  Rep.  343;  Blackman  v. 
Webb,  38  Kan.  668.  And  the  attorney  will  not  be  allowed  to  recover  for 
more  than  one  retaining  fee.    (Schnell  v.  Schlernitzauer,  82  111.  439.) 
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case,  or  has  officially,  as  a  judge  or  officer  of  the  govern- 
ment, held  a  different  view  of  the  law  or  the  rights  of  the 
parties,  will  not  of  itself  disqualify  him  from  accepting  a 
retainer,  nor  defeat  a  recovery  for  his  services.^ 

§  335.  Compensation— Actions  for. — An  attorney  may 
obtain  by  suit  compensation  for  services  rendered.  The 
principle  of  the  English  law  that  counsel  or  barristers  can- 
not recover  by  suit  compensation  for  their  services  has  no 
application  in  the  United  States.^  And  it  makes  no  differ- 
ence as  to  the  right  whether  the  services  were  successful  or 
riot.  To  make  out  the  defense  that  the  attorney  undertook 
to  perform  the  services  for  little  or  no  compensation,  re- 
quires proof  of  an  express  contract  so  to  do.^  And  it  has 
been  held  a  fraud  for  the  client  to  settle  a  suit  without  the 
counsel's  knowledge,  to  withhold  fees,  and  then  set  up  the 
Statute  of  Limitations.''  The  attorney  may,  of  course,  re- 
cover from  his  client  his  reasonable  expenses  in  and  about 
the  litigation.* 

If  ill  success,  however,  is  attributable  to  the  lawj^er's  neg- 
ligence or  bad  faith,  then  he  cannot  recover."     But  negli- 

'  Smith  V.  Railroad  Co.  60  Iowa,  515. 

^  Wharton  on  Agency,  sec.  615;  Law  v.  Ewell,  2  Cranch  C.  C.  144;  Wy- 
lie  V.  Coxe,  15  How.  416;  Smith  v.  Davis,  45  N.  H.  566;  Nichols  v.  Scott,  12 
Vt.  47;  Clendinen  v.  Black,  2  Bail.  488;  2-3  Am.  Dec.  149;  Miller  v.  Beal,  26 
Ind.  234;  W^ebb  v.  Browning,  14  Mo.  353;  55  Am.  Dec.  108;  Sanford  v. 
Ruckman,  24  How.  Pr.  521;  Stevens  v.  Monges,  1  Har.  (Del.)  127;  Van 
Atta  V.  McKinney,  16  N.  J.  L.  235;  Poster  v.  Jack,  4  Watts.  339;  Harland 
V.  Lilienthal,  63  N.  Y.  438;  Rush  v.  Cavanaugh,  2  Pa.  187;  Brackett  u. 
Sears,  15  Mich.  244. 

'■'  Brady  v.  Major,  1  Sand.  559. 

"  Lichty  V.  Hugus,  1  Pa.  434. 

*  Hay  ward  v.  Fiott,  8  Car.  &  P.  59;  Grissell  v.  Robinson,  3  Barn.  &  C. 
10;  3  Scott,  329;  2  Hodges,  138;  Helps  v.  Clayton,  17  Com.  B.  N.  S.  553; 
Baker  v.  Merryweather,  2  Car.  &  K.  737;  Campion  v.  King,  6  Jur.  35. 

'  Wharton  on  Agency,  sec.  615;  Learson  v.  Darrington,  32  Ala.  227; 
Maynard  v.  Briggs,  26  Vt.  94;  Nixon  v.  Phelps,  29  Vt.  198;  Bradin  -v. 
Kingland,  4  Watts,  420;  Brackett  v.  Norton,  4  Conn.  517;  10  Am.  Dec.  179; 
Gleason  v.  Clark,  9  Cowen,  57;  Runyan  v.  Nichols,  11  Johns.  547;  Hop- 
ping V.  Quin,  12  Wend.  517;  Porter  v.  Ruckman,  38  N.  Y.  210;  Wills  v. 
Kane,  2  Grant  Pa.  60;  Fletcher  v.  Winter,  3  Post.  &  P.  138;  Stokes  v. 
Trumper,  2  Kay  <fe  J.  232;  Larey  v.  Baker,  86  Ga.  468.  Where  an  attorney 
is  employed  to  collect  a  claim,  and  through  ignorance  of  a  plain  and  well 
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gence  or  ill  faith  in  one  matter  will  not,  it  is  held,  deprive 
him  of  compensation  in  another.  Perhaps  it  might,  how- 
ever, if  damages  were  pleaded  as  a  set-off.^  The  attorney 
cannot  recover  when  the  service  rendered  was  the  mainten- 
ance of  a  procedure  either  illegal  or  immoral.^  Nor  can  a 
lawyer  recjver  for  absolutely  useless  work.' 

Actions  for  attorney's'  fees  should  be  brought  in  the  name 
of  the  person  directly  employed  or  retained.''  If  the  work 
was  performed  by  a  partnership,  then  all  the  plaintiffs 
should  be  duly  qualified  attorneys.^  It  has  been  held  that 
where  only  one  of  the  firm  is  an  attorney  of  the  court  where 
the  business  is  done,  the  suit  cannot  be  maintained  in  the 
name  of  the  firm.^     The  action  should  always  be  brought 


settled  rule  of  law,  makes  twenty  writs  when  only  one  is  necessary,  he 
cannot  recover  for  the  writs,  nor  for  term  fees  in  the  suits  thus  unnec- 
essarily commenced.    (Timberlake  v.  Crosby,  81  Me.  249.) 

'  Currie  v.  Cowles,  2  Bos.  542.    See  Walsh  v.  Shuman,  65  111.  471. 

^  Treat  v.  .Tones,  28  Conn.  334;  Hallett  v.  Cakes,  1  Cush.  296;  Arrington 
V.  Sneed,  18  Tex.  135;  Tristv.  Child,  27  Wall.  441. 

3  Hill  V.  Peatherstonhaugh,  7  Bing.  569;  S.  C.  5  Moore  &  P. 541;  Shawu. 
Arden,  9  Blng.  287;  2  Moore  &  S.  341;  Huntley  v.  Bulwer,  8  Scott,  325;  6 
Barn.  &  C.  Ill;  Brady  v.  Carter,  12  Ad.  <fe  E.  373;  Symes  v.  Nepper,  12 
Ibid.  337.  The  Massachusetts  statute  relative  to  the  removal  and  punish- 
ment of  attorneys  for.  deceit,  etc.,  and  to  their  liability  in  damages  to 
parties  injured  there' ly,  does  not  prevent  the  defendant,  in  an  action  by 
an  attorney  for  services  rendered,  from  showing  that  they  were  of  no 
value.     (Caverly  v.  McEwen,  lL'6  Mass.  222.) 

■*  See  Pinley  v.  Bagnall,  3  Doug.  155,  where  the  plaintiff,  an  attorney, 
was  clerk  to  another  attorney,  and  by  arrangement  entitled  to  the  benefit 
of  the  common-law  business  transacted  in  the  office,  it  was  held  that  'he 
was  entitled  to  sue  a  client  for  common-law  business  transacted  for  him 
in  such  office,  though  no  personal  retainer  was  given  to  the  plaintiff.  So 
a  member  of  a  law  firm  may  sue  in  his  own  name  for  a  demand  due  the 
firm,  if  the  business  from  which  it  arose  was  conducted  in  his  name 
solely.  (Piatt  v.  Halen,  23  Wend.  456.)  But  the  other  party,  or  defendant, 
may  set  off  a  demand  against  the  firm.  (Lansing  v.  McKillup,  7  Cowen, 
416.)  The  employment  of  an  attorney  to  conduct  a  cause  is  a  personal 
trust  and  confidence;  it  cannot  be  delegated  except  by  consent  of  the 
client.  (Hitchcock  v.  McGee,  7  Port.  556;  Johnson  v.  Cunningham,  1 
Ala.  219.  See,  also,  Briggs  v.  Georgia,  10  Verm.  68;  Matter  of  Bleakley, 
5  Paige,  311.) 

5  Williams  v.  Jones,  5  Barn.  &  C.  108. 

«  Arden  v.  Tucker,  1  Moody  &  R.  191;  S.  C.  5  Car.  <fe  P.  258;  Holt  v.  Vin- 
cent, 4  Taunt.  452;  Latham  v.  Hyde,  1  Cromp.  <fe  M.  128.  Where  an  attor- 
ney carried  on  bu.%iness  under  the  firm  of  A.  &  Son,  but  the  son  was  not 
a  partner,  but  acted  as  clerk  to  the  father,  at  a  salary,  it  was  held  that  A 
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against  the  party  retaining  the  attorney.  If  a  party  for 
whose  benefit  the  attorney's  services  are  required  authorize 
another  to  retain  an  attorney  for  him,  this  is  tantamount  to 
a  direct  retainer  by  the  principal ;  but  if  the  third  party, 
acting  only  under  a  general  authority,  employ  and  instruct 
the  attorney,  the  third  party  only  and  not  the  principal  can 
be  sued.'  So  where  one  attorney  does  business  for  another, 
the  attorney  employed  generally  looks  to  the  attorney  who 
employs  him  and  not  to  the  client.  If  the  attorney  employ- 
ing another  wishes  to  escape  personal  responsibility,  he  must 
give  express  notice  that  the  business  is  to  be  done  on  the 
credit  of  the  client ;  and  it  is  no  defense  that  the  business 
was  known  by  the  plaintiff  to  be  done  for  the  benefit  of 
the  client.^ 

might  maintain  an  action  in  his  own  name  for  a  bill  of  costs  for  business 
done.  (Kell  o.  Nainby,  10  Barn.  &  C.  205;  Moody  <fc  R.  76.)  V^^here  the 
arrangement  between  the  members  of  a  law  firm  is  that  a  certain  class  of 
their  business  shall  be  done  by  one  of  the  members,  and  that  he  alone 
shall  receive  the  fees  therefor,  such  partner  may  sue  for  the  recovery  of 
thoseleeswithoutjoining  the  other  partner  as  a  plaintiff'.  (McCabetJ.Good- 
fellow,  15  N.  Y.  Supp.  377.) 

And  if  an  attorney  be  retained  before  he  becomes  a  member  of  a  law- 
firm,  and  his  partner  has  no  connection  with  or  interest  in  the  litigation, 
there  will  be  no  right  of  action  on  such  retainer  in  favor  of  the  firm. 
(Moshier  v.  Frost,  110  111.  206.  Compare  Jackson  v.  Bohrman,  59  V7is. 
422.) 

'  Ambrose  v.  Rose,  Skin.  217;  2  Show.  421.  An  attorney  who  searches 
title  for  one  who  desires  to  borrow  money  on  bond  and  mortgage,  pannoc 
maintain  an  action  against  such  borrower  to  recover  compensation  for 
his  services,  in  the  absence  of  an  express  agreement.  (Brown  v.  Genet, 
63  How.  Pr.  236;  following  Norwood  v.  Barcalow,  6  Daly,  117.)  VFhere  a 
member  of  a  firm  retains  an  attorney  in  a  cavise  in  which  the  firm  is 
interested,  but  tells  him  that  the  firm  has  no  interest  therein,  the  attor- 
ney has  a  right  of  action  against  such  partner  individually,  for  services 
rendered.    (Playford  v.  Hutchinson,  135  Pa.  St.  426.) 

A  surety  in  a  bail-bond  who  employs  counsel  to  procure  a  remission  of 
the  forfeiture  of  the  bund,  may  recover  from  the  principal  the  fees  paid 
by  him  for  these  services.    (Abeles  v.  Mitchell,  13  Phil.  81.) 

See,  as  to  the  liability  of  a  town  for  the  services  of  an  attorney,  where 
the  town  receives  and  enjoys  the  benefit  of  such  services,  People  v. 
Wood,  12  N.  Y.  Supp.  436.  See,  also,  Logansport  v.  Dykeman,  116 
Ind.  15. 

■^  Serace  v.  Whittington,  2  Barn.  &  C.  11.  W^here  an  attorney  at  law 
renders  professional  services  for  another  attorney,  he  is  entitled  to  be 
paid  therefor,  and  if  there  is  no  express  contract  to  that  effi'ect,  the  law 
will  imply  one.    And  the  legal  right  to  compensation  is  not  aifected  by 

A.  &  C— 43. 
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In  some  cases  of  services  performed  by  an  attorney  pay- 
;inent  of  costs  by  custom  devolves  on  some  other  one  than 
the  party  otherwise  to  be  sued,  as  in  cases  of  loans  on  mort- 
gages, where,  though  the  costs  ultimately  fall  on  the  mort- 
gagor, the  mortgagee's  attorney  cannot  sue  him  for  the 
amount.' 

In  England,  the  remedy  of  an  attorney  for  his  costs,  aside 
from  his  lien,  is  either  by  action  or  attachment.  If  the  bill 
has  been  taxed  he  may  choose  either;  if  not,  he  is  confined 
to  his  action.  The  action  may  be  either  debt  or  assump- 
sit— it  is  usually  the  latter.^  It  does  not  seem  to  have  been 
.settled  whether  an  attorney  or  solicitor  could  support  a  bill 
in  equity  for  his  bill  of  costs.  It  has  been  objected  to  such  a 
bill  that  there  is  full  and  effectual  relief  at  law,  the  relief 
being  merely  the  payment  of  a  sum  of  money.  But  in  the 
case  of  a  bill  by  a  clerk  in  court  against  a  solicitor,  to  which 
there  was  a  demurrer  on  the  ground  that  the  suit  was  an 
attempt  to  give  a  jurisdiction  to  the  court  of  chancery 
which  was  unusual  and  unnecessary,  Lord  Chancellor  Eldon 
overruled  the  demurrer." 

the  fact  that  there  exists  in  certain  localities  a  courtesy  among  gentle- 
men of  the  bar  not  to  charge  each  other.  (Graydon  v.  Stokes,  24  S.  C. 
483.) 

'  Rigley  v.  Dakin,  2younge  &  J.  83,  150.  As  to  what  in  the  way  of  com- 
,pensation  for  costs,  etc.,  an  attorney  may  or  may  not  recover,  see  Breck- 
enridge  v.  M'Parlane,  Addis.  49;  Gray  d.  Brackeuridge,  2  Pa.  75,  overrul- 
ing Mooney  v.  Lloyd,  5  Serg.  &  R.  412;  Foster  v.  Jack,  4  Watts,  334;  Ste- 
vens V.  Monges,  1  Harding,  127;  Delaware  Ins.  Co.  v.  Gilpin,  1  Blnn.  501; 
Duncan  v.  Yancy,  1  McCord,  149;  Downing  v.  Major,  2  Dana,  228;  Gay  v. 
Capers,  1  Comst.  198;  Lecatt  v.  Sallee,  2  Port.  115:  Morgan  v.  Currie,  3 
Marsh.  294;  Rankin  v.  McDowell,  2  Marsh.  621;  McLain  v.  Williams,  8 
Y'erg.  23O4  Rush  v.  Larue,  4  Litt.  417;  14  Am.  Dee.  172;  Caldwell  v.  Shep- 
ard,  6  Mon.  392;  MoWIHiams  v.  Hopkins,  1  Whart.  276;  Hopping  v. 
iQahm,  12  Wend.  517;  Clendinen  v.  Black,  2  Bail.  488;  23  Am.  Dec.  149; 
McFarland  v.  Crary,  8  Cowen,  253;  McDonald  v.  Page,  Wright,  121; 
Hopewell  v.  Amwell,  2  Halst.  4;  Christy  v.  Douglass,  Wright,  485;  Scott 
V.  Elmendorf,  12  Johns.  315;  Brady  v.  Mayor,  etc.,  1  Sand.  569;  Satterlee 
V.  Frazer,  2  Sand.  141;  Merritt  v.  Lambert,  10  Paige,  352;  Wallis  v.  Lam- 
bert, 2  Denio,  607;  Wilson  v.  Burr,  25  Wend.  386;  Van  Atta  v.  McKinney, 
1  Harr.  235;  Stevens  v.  Adams,  23  Wend.  67;  S.  C.  26  Wend.  451;  Davis  v. 
Downer,  10  Vt.  529;  Webbti.  Browning,  14  Miss.  353;  Hall  v.  Washington 
Co.  2  Greene,  473;  1  Mann,  (Mich.)  461. 

'•'  Thursby  v.  Warren,  Cro.  Car.  159;  Milyard's  Case,  1  Mod.  118. 

'^  Barker  v.  Daoie,  6  Ves.  681.    See,  also.  Parry  v.  Owen,  Amb.  109;  Atk. 
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An  indebitatus  assumpsit  lies  in  favor  of  an  attorney  who 
is  retained  by  one  person  for  another.  But  the  employer 
must  promise  to  pay,  and  the  action  is  on  the  express  prom- 
ise against  the  person  making  it/  and  under  the  Statute  of 
Frauds  it  must  generally  be  in  writing.^ 

§  336.  Liability  of  client. — In  an  action  on  an  attor- 
ney's bill  against  two,  it  is  not  sufficient  to  prove  a  joint 
employment  and  a  joint  promise  to  pay  after  the  delivery 
of  the  bill,  but  it  must  be  shown  that  the  business  was  done 
for  the  joint  benefit.'  In  attempting  to  fix  liability  upon 
clients  for  the  acts  of  their  attorneys  there  must  be  some 
evidence  of  a  retainer.* 

If  an  attorney  in  conducting  a  cause  does  not  communi- 
cate to  his  client  an  offer  of  compromise  made  by  the  other 
party,  but  proceeds  with  a  view  to  obtain  further  compen- 
sation, he  cannot  afterwards  charge  his  client  with  the  costs 
incurred.  But  as  it  is  the  duty  of  an  attorney  to  communi- 
cate such  offers,  the  presumption  is  that  he  does  so  until  the 
contrary  is  proven.* 

If  an  attorney  has  reasonable  and  probable  grounds  for 
commencing  an  action,  and  does  so,  but  afterward  desists 
from  prosecuting  it  because  he  afterward  discovers  that  the 
cause  cannot  be  successfully  proceeded  with,  he  is  entitled 
to  recover  his  costs  from  his  client.^     If  an  administrator 

740;  Anon.   Mosely,  178;  Raneleigh  v.  Thornhill,  I  Vern.  202,  Norris  v. 
Bacon,  1  Vern.  312. 

'  Ambrose  v.  Rose,  2  Show.  421;  Skin.  217;  Sands  v.  Trevilian,  Cro.  Car. 
107.  A  mere  suggestion  to  an  individual  to  consult  an  attorney  named 
as  to  a  matter  about  the  legal  effect  of  which  the  parties  disagree,  does 
not  amount  to  an  employment  of  such  attorney  by  the  party  nialiing  the 
suggestion,  and  there  would  be  no  inference  that  such  party  intended  to 
assume  liability  for  the  consultation  fee.  (Kingsbury  v.  Powers,  (III.)  20 
N.  E.  Rep.  3.) 

*  Stark.  270. 

=  Hellings  v.  Gregory,  10  Moore,  337;  1  Car.  &  P.  627. 

*  Crook  V.  Wright,  R.  &  M.  278. 

5  Still  V.  Thomas,  8  Car.  &  P.  762. 

'  Lawrence  v.  Potts.  6  Car,  <fe  P.  428.  See,  as  to  liability  for  drawing 
leases,  Webb  v.  Rhodes,  3  Bing.  N.  C.  732;  4  Scott,  497;  3  Hodges,  138; 
Baker  v.  Merryweather,  Car.  &  K.  737.  See  Campion  v.  King,  6  Jur.  35. 
For  drawing  marriage  settlements,  Hayward  v,  Fiott,  8  Car.  &  P.  59; 
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emploj's  counsel  to  manage  a  suit  pending  against  his  in- 
testate at  the  time  of  tlie  latter's  death,  he  becomes  person- 
ally liable  for  the  counsel  fees.' 

The  contract  of  an  attorney  retained  to  conduct  an  action 
is  continuing,  and,  as  a  general  rule,  can  be  determined  by 
him  only  on  reasonable  notice.^  He  cannot  generally  sue 
for  his  bill  until  the  termination  of  the  suit;  he  may,  how- 
ever, give  a  reasonable  notice  to  his  client  to  supply  him 
with  adequate  funds,  and,  in  case  of  refusal,  he  may  sue  him 
for  his  costs.^  And  if  a  client  repudiates  his  retainer  of  an 
attorney  to  conduct  a  suit,  the  latter  is  entitled  to  bring  an 
action  for  his  costs,  without  waiting  the  final  result  or  com- 
pletion of  the  suit.'' 

An  attorney,  properly  qualified  and  practicing  as  such, 
in  the  absence  of  a  statutory  provision,  or  of  a  rule  of  court 


Grisael  «.  Robinson,  3  Phill.  (N.  C.)  10;  3  Scott,  329;  2  Hodges,  138;  Helps 
V.  Clayton,  17  Com.  B.  N.  S.  653;  10  Jur.  N.  S.  1148;  34  Law  J.  C.  P.  1.  See, 
generally,  as  to  liability  of  client.  Gray  u.Waiteman,  7  Moore,  467;  Beeiie 
V.  Penn,  7  Car.  &  P.  397;  Parker  v.  Robin-on,  7  Ibid.  241;  Bupen  v.  Keel- 
ing, 4  Car.  &  P.  102.  Where  an  attorney  agrees  to  render  legal  services 
in  a  case,  and  in  good  faith  performs  in  part,  before  ascertaining  that  full 
performance  had  become  impossible,  he  is  entitled  to  compensation  for 
the  services  rendered,  and  may  rightfully  retain  that  sum  out  of  the  cli- 
ent's moneys  in  his  hands.    (Moore  v.  Robinson,  92  111.  491.) 

'  Livermore  v.  Rand,  26  N.  H.  85.  One  wishing  to  be  appointed  a  se- 
questrator, employed  an  attorney  to  conduct  the  proceedings.  The  peti- 
tion was  signed  by  others,  some  of  whom  spoke  to  the  attorney,  and 
requested  him  to  press  the  proceedings;  but  this,  it  was  held,  did  not 
bind  the  others  to  pay  counsel  fees.    (Cook  v.  Mackrell,  70  Pa.  12.) 

^  Nicholls  V.  Wilson,  2  Dowl.  N.  S.  1031;  11  Mees.  &  W.  106;  12  Law  J. 
Ex.  266;  Harris  v.  Osborn,  2  Car.  &  M.  629;  4  Tyr.  445;  Gooch  v.  Peebles, 
105  N.  C.  411. 

'  Whitehead  v.  Lord,  7  Ex.  691;  21  Law  J.  Ex.  239;  Van  Sandau  v. 
Browne,  9  Bing.  402;  2  Moore  <fe  S.  543;  Hoby  v.  Built,  3  Barn.  &  Ad.  350; 
1  D.  P.  C.  715;  Wandsworth  v.  Marshall,  2  Cromp.  &  3.  6C5;  Coppinger  v. 
Lynnott,  3  Ir.  C.  L.  R.  563.  Where  the  contract  of  employment  of  an 
attorney  is  entire,  and  no  demand  for  payment  is  made  during  the  prog- 
ress of  the  litigation,  the  attorney  must  show  substantial  performance 
or  a  good  reason  for  his  omission,  in  order  to  recover  compensation. 
(Cole  V.  Roby,  33  N.  Y.  St.  Rep.  734.)  One  cannot,  after  assuming  the  re- 
lation of  attorney  to  a  client,  throw  it  off  and  resume  it  at  pleasure,  and 
to  his  client's  prejudice,  and  again  discard  it  to  his  own  advantage ;  and 
having  done  so,  he  is  not  entitled  to  compensation  for  any  services  under 
the  retainer.     (Andrews  v.  Tyug,  94  N.  Y.  16.) 

■•  Hawks  V.  Cottrell,  27  Law  J.  Ex.  369;  3  Hurl.  &  N.  243. 
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prohibiting  it,  can  recover  for  services  rendered  upon  the 
employment  of  a  client,  although  he  may  not  have  been 
formally  admitted  to  practice  in  the  court  where  the  serv- 
ices were  rendered.  Even  if  there  be  a  statute  or  rule  pro- 
hibiting such  a  recovery,  unless  there  has  been  a  formal 
admission,  yet  if  the  services  are  rendered  by  a  firm,  one 
of  whom  is  duly  admitted,  the  partners  may  recover  in  a 
joint  action  for  such  services.^ 

An  attorney  has  no  legal  claim  upon  a  husband  for  serv- 
ices and  disbursements  in  defending  his  wife  against  a  suit 
brought  by  him  for  divorce.  The  only  mode  of  securing 
payment  from  the  husband  in  such  case  is  by  an  order  of 
court  for  a  sufficient  allowance  for  the  purpose.^ 

§  337.  Implied  obligation.— An  instruction  that  "where 
there  is  a  general  employment  for  an  agreed  service  of  an 
attorney,  that  employment  extends  until  the  final  termina- 
tion of  the  case  in  the  court  of  last  resort,  and  no  addi- 
tional sum  can  be  cliarged  for  services  rendered,  unless 
there  is  an  express  agreement  to  pay  for  the  same,"  is  er- 
roneous. It  ignores  the  fact  of  any  further  implied  obliga- 
tion.'*   Where  a  co-defendant  in  a  suit,  being  an  attorney, 

'  Harland  v.  Lilienthal,  53  N.  Y.  438;  Arden  v.  Tucker,  4  Barn.  &  Ad. 
815;  Turner  v.  Reynall,  14  Com.  B.  N.  S.  328.  No  one  not  duly  licensed 
as  an  attorney  can  recover  for  services  performed  as  such  in  a  court  of 
i-ecord.  (East  St.  Louis  v.  Freels,  17  111.  App.  339.)  And  the  association 
of  a  licensed  attorney  with  one  who  does  not  fill  that  character,  will  not 
give  a  joint  action  in  the  names  of  the  two  for  counsel  rendered  or  serv- 
ice performed  by  either  or  both,  nor  afford  a  lien  to  the  two,  for  fees  in 
respect  to  such  counsel  or  service,  upon  a  judgment  recovered  by  the 
qualified  person. ,.  (Hittson  v.  Browne,  3  Colo.  304,  sec.  58,  ante.) 

'  Cooke  V.  Newell,  40  Conn.  590;  Shelton  v.  Pendleton,  18  Conn.  421.  By 
statute,  in  Nebraska,  the  court  is  authorized  in  a  divorce  suit  to  require 
the  husband  to  pay  necessary  counsel  fees  to  enable  the  wife  to  carry  on 
or  defend  the  suit,  and  this  provision  precludes  the  attorney  from  after- 
wards maintaining  an  action  against  the  husband  for  fees  in  addition  to 
those  allowed  by  the  court  and  paid.  (Burnham  v.  Tizard,  (Neb.)  48  N. 
W.  Rep.  823.)  It  is  settled  law  in  Iowa,  that  in  actions  for  divorce  the 
husband  is  liable  to  the  wife's  attorney  for  his  reasonable  fees  earned  in 
conducting  the  litigation  in  her  behalf,  and  this  rule  applies  also  to  asso- 
ciate counsel  employed  by  the  wife's  chief  counsel  under  her  directions. 
(Clyde  V.  Peavy,  74  Iowa,  47;  Eaton  v.  Peavy,  75  Iowa,  740.) 

^  Bartholomew  v.  Langsdale,  35  Ind.  278. 


678  LIABILITY    OP    CLIENT    TO    ATTORNEY.  §    338 

specially  contracted  with  his  co-defendants  in  the  action, 
for  a  stipulated  sum,  to  defend  the  suit  in  behalf  of  him- 
self and  his  co-defendants,  he  to  employ  and  pay  assistant 
counsel,  the  assistant  counsel  called  into  the  case  by  the 
attorney,  and  who  performed  valuable  services  in  the  de- 
fense of  the  case  with  the  knowledge  of  the  other  defend- 
ants, and  without  any  knowledge  on  their  part  of  the 
special  contract  existing  between  said  attorney  and  his  co- 
defendants,  were,  in  an  action  against  all  the  defendants, 
held  entitled  to  recover  compensation  for  the  services  ren- 
dered by  them  in  the  defense  of  the  suit.^ 

§  338.  Pleading  and  proof. — In  an  action  for  an  attor- 
ney's bill  of  costs,  it  seems  strictly  necessary  only  to  adopt 
the  common  counts  for  work  and  labor,  etc.,  though  it  is 
usual  to  describe  the  plaintiff  as  an  attorney,  and  to  state 
that  he  did  the  work  in  that  character.  Thus,  "  for  work 
before  that  time  done  as  an  attorney  and  solicitor,  and 
materials  for  the  same  provided  by  the  plaintiff  for  the 
defendant,  and  otherwise,  upon  his  retainer,  and  at  his 
request,  in  and  about  the  prosecuting,  defending,  and 
soliciting  of  divers  causes,  suits,  and  business  for  the 
defendant,  and  for  divers  journeys  and  attendances  per- 
formed and  given  in  and  about  that  work  by  the  plaintiff, 
for  the  defendant,  and  at  his  request,  and  for  fees  due  and 
payable  to  the  plaintiff  in  respect  thereof,  and  for  other  the 
work  and  labor  of  the  plaintiff,  by  him  done  and  performed, 
in  and  about  drawing,  copying,  and  engrossing  divers  con- 
veyances, deeds,  and  writings  for  the  defendant,  and  also  for 
divers  journeys  and  attendances  before  that  *ime  performed 
and  given  in  and  about  the  business  of  defendant,  at  his 
request,"  with  common  counts  on  an  account  stated,  and  for 
money  paid  and  disbursed,  etc. 

The  plaintiff  must,  under  the  general  issue,  if  pleaded, 
prove  his  retainer  or  employment  by  the  defendant,  and  the 
performance  of  the  work  for  which  the  charges  are  made, 

'  MoCrary  v.  Euddiok,  33  Iowa,  521. 


§    338  LIABILITY    OP    CLIENT    TO    ATTORNEY.  679 

and  that  those  charges  are  reasonable.  The  plaintiff  should 
also  prove  all  facts  the  onus  of  which  is  cast  upon  him  by 
the  pleadings,  as  under  the  plea  of  the  Statute  of  Limita- 
tions, that  the  business  chdrged  was  done  within  the  statu- 
tory time,  or  was  only  completed  within  that  time.^  And 
when  want  of  qualification  is  pleaded,  he  must  show  his 
admission,^  and  compliance  with  the  law,  when  non-com- 
pliance is  pleaded.'  In  other  cases,  where  the  defense  is  a 
special  agreement,  maintenance,  champerty,  or  illegality, 
the  burden  of  proof  is  on  the  defendant,  and  it  is  sufficient 
for  the  plaintiff  to  make  out  hisprima/acie  case  as  indicated 
above.* 

Matters  of  special  defense  should  be  specially  pleaded  by 
the  defendant,  as  the  Statute  of  Limitations,^  the  want  of  a 
legal  qualification,"  or  that  the  subject-matter  of  the  services 
was  illegal.'  The  defendant  may  also  pay  money  into  court, 
and  plead  the  same  in  the  ordinary  way." 

Although  the  retainer  need  not,  in  ordinary  cases,  be  in 
writing,  however  desirable,'  still  full  proof  of  the  retainer  is 


'  Martindale  v.  Falkner,  2  Com.  B.  706;  M'Dowell  v.  Potter,  8  Burr.  187; 
Ambrose  v.  Rose,  2  Show.  421. 

^  See  Rex  v.  Crossley,  2  Esp.  526;  Jones  ti.  Stevens,  11  Price,  251;  Pearce 
V,  Whale,  5  Barn.  &  C.  39.  Where,  in  an  action  by  an  attorney  to  recover 
his  fee,  no  issue  is  raised  by  the  pleadings  on  the  point  of  his  right  to 
practice  law,  evidence  that  he  was  not  licensed  to  practice  in  the  State  at 
the  time  the  services  were  rendered  is  not  admissible.  (Backman  v. 
O'Reilly,  14  Colo.  433.) 

3  Beck  V.  Mordaunt,  2  Bing.  N.  C.  140;  4  Dowl.  112;  Bobinsou  v.  Row- 
land, 4  Dowl.  271. 

^  Pearce  v.  Whale,  5  Barn.  &  C.  38;  7  Dowl.  &  R.  512. 

»  Oliver  V.  Thomas,  Ld.  Raym.  2;  Martindale  v.  Falkner,  2  Com.  B.706. 
See  Hill  v.  Allen,  2  Mees.  &  W.  288;  Runyan  v.  Nichols,  11  Johns.  547; 
Orcutt  V.  Pettit,  4  Denio,  233;  Guy  v.  Gower,  2  Marsh.  273. 

"  Humphreys  v.  Harvey,  1  Bing.  N.  C.  62;  Williams  v.  Jones,  2  Q. 
B.  276. 

'  See  Flight  v.  Leman,  4  Q.  B.  883;  12  Law  J.  Q.  B.  353;  Pechell  v. 
Watson,  8  Mees.  &  W.  691;  Peate  v.  Dicken,  1  Cromp.  M.  &  R.  422;  3 
Dowl.  171. 

"  Stevenson  v.  Berwick,  1  Q.  B.  154. 

"  Ante,  sec.  185;  Osborn  v.  Bank,  9  Wheat.  738.  See  Hotchkiss  v.  Leroy, 
9  Johns.  142;  Burghart  v,  Gardner,  3  Barb.  64;  Briggs  v.  Georgia,  15  Vt.  71; 
Smith  V.  Lyford,  11  Shep.  147;  St.  Albans  v.  Bush,  4  Vt.  58;  23  Am.  Dec. 
246;  Kellogg  v.  Morris,  5  Eng.  18;  Cochran  v.  Newton,  5  Denio,  482. 
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generally  required.  So  it  is  held  that  the  mere  delivery  of 
papers  to  an  attorney  by  a  party,  with  an  intimation  from 
the  latter  that  he  was  entitled  to  an  estate,  and  would  pay 
the  attorney  if  he  recovered  it,  is  insufficient  to  entitle  the 
attorney  to  recover  the  costs  of  an  ejectment  brought  for 
the  estate ;  nor  will  an  attorney  be  entitled  to  recover  costs 
for  professional  services  performed  in  the  character  of  trus- 
tee for  a  part}',  unless  express  provision  to  that  effect  is 
made  in  the  trust  deed.*  In  actions  against  more  than 
one  defendant  it  is  not  enough  to  prove  a  joint  employment 
and  a  joint  promise  to  pay ;  but  it  is  also  necessary  to  show 
tliat  the  business  was  done  on  their  joint  account  and  joint 
retainer.^ 

In  actions  against  defendants  for  the  amount  of  a  bill  of 
costs  incurred  on  behalf  of  a  third  party,  it  is  usually  nec- 
essary to  prove  a  guarantee  in  writing,  under  the  Statute 
of  Frauds,  but  not  if  the  party  sued  rendered  himself  per- 
sonally liable  by  retaining  the  attorney  in  his  own  name;^ 
and  a  husband  has  been  held  liable  for  the  amount  of  a 
bill  of  costs  incurred  in  proceedings  against  him  on  behalf 
of  his  wife,  rendered  necessary  by  his  ill  usage  of  her.''' And 
so  where  a  female  party  to  a  suit  in  equity  married  while 
the  proceedings  were  pending,  the  husband  was  held  liable 
for  his  proportion  of  the  bill,  although  there  was  no  origi- 
nal retainer  by  him;^  and  a  retainer  to  commence  a  suit 

'  In  re  Sherwood,  3  Beav.  338;  10  Law  J.  N.  S.  Ch.  2;  Gilbert  v.  Dyneley, 
1  Scott  N.  S.  364;  Cochran  v.  Newton,  5  Denio,  482. 

'  Helliugs  V.  Gregory,  10  Moore,  337;  1  Car.  &  P.  627;  Fawoett  v.  Weat- 
hall,  2  Car.  &  P.  305:  Starving  v.  Cousins,  1  Gale,  159.  But  see  Davis  v. 
Downer,  10  Vt.  529;  Seeley  v.  Crane,  3  Green,  35.  A  motion  for  nonsuit  in 
an  action  to  recover  the  value  of  services  rendered  by  the  plaintiff  as 
an  aitorney,  against  two  defendants  jointly,  cannot  be  granted  as  to 
either  of  them  on  the  ground  that  there  is  no  evidence  tending  to  show 
employment  of  the  attorney  by  either  defendant,  if  the  answer  ad;iiits 
that  services  were  rendered  by  the  plaintiff  as  aitorney  for  the  defend- 
ants in  separate  actions  brought  in  their  separate  names,  and  there  is  ev- 
idence to  show  the  value  of  the  services.     (Shain  t>.  Forbes,  82  Cal.  577.) 

^  Ambrose  v.  Rose,  2  Show.  421;  Skin.  217;  Sands  v.  Trevilian,  Cro.  Car. 
194;  Wilson  v.  Burr,  25  Wend.  386.  See  Noel  v.  Hart,  8  Car.  &  P.  230; 
Howes  V.  Martin,  1  Esp.  N.  P.  C.  161. 

■•  Shepherd  v.  Mackoul,  3  Cowp.  326;  Williams  v.  Fowler,  1  McCleL  & 
T.  269. 

*  Gray  v.  Wainraan,  7  Moore,  467. 
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which  abates  is  evidence  of  a  retainer  to  commence  another 
action.'  The  plaintiff  must  prove  the  performance  of  ti)e 
work  charged  for,  and  that  the  charges  are  reasonable. 
Where  tlie  defendant  has  had  an  opportunity  of  taxing  the 
plaintiff's  bill  of  costs,  a  bill  having  been  delivered,  he  will 
be  precluded  at  the  trial  from  objecting  to  the  reasonable- 
ness of  the  charges;'*  but  otherwise  the  requisite  evidence 
inust  be  given  by  some  competent  person.^ 

When  an  attorney  sues  upon  a  quantum  meruit  for  pro- 
fessional services,  his  professional  standing  is  a  proper  sub- 
ject of  inquiry  as  affecting  the  value  of  his  services.  And 
the  amount  of  his  professional  business  may  be  inquired 
into,  as  tending  to  sliow  his  professional  standing.''  Evi- 
dence to  show  the  nature  and  importance  of  the  contro- 
versy in  which  the  services  were  rendered,  what  results  de- 
pended upon  it  in  other  matters,  and  how  other  Tnatters 
affected  it  and  increased  its  gravity,  is  proper  upon  the 
question  of  the  value  of  the  services.  When  an  attorney  is 
called  as  an  expert  to  speak  of  tlie  value  of  professional  ser- 
vices, the  court  may  reject  questions  put  to  the  witness, 
upon  cross-examination,  as  to  the  income  derived  by  him 
from  the  practice  of  his  profession.  Such  testimony  has 
not  so  direct  a  bearing  upon  the  question  of  the  capacity  of 
the  witness  to  speak  as  an  expert  as  to  entitle  the  defendant 
to  the  question.* 

The  attorney  is  not  required  to  swear  to  every  paper 
drawn  or  served,  and  how  much  it  is  worth.  It  is  enough 
for  him  to  prove  in  general  terms  the  proceedings  in  a 


'  Cook  V.  Wright,  1  Russ.  &  M.  278. 

^  Williams  v.  Faith,  1  Doug.  198;  Anderson  v.  May,  2  Bos.  &  P.  237. 

'  See  Seott  v.  Elmendorf,  12  Johns.  315;  Hughes  v.  Mulvey,  1  Sand.  92; 
Brady  v.  Mayor,  1  Sand.  569;  Price  v.  McGee,  1  Brev.  455;  Gleason  u. 
Clark,  9  Cowen,  57;  Mumford  v.  Hawkins,  5  Denio,  355. 

■*  Phelps  V.  Huit,  40  Conn.  97;  Robbins  v.  Harvey,  5  Conn.  335. 

*  Harland  v.  Lilienthal,  53  N.  Y.  438.  The  delivery  of  a  bill  appears  to 
have  the  efleot  of  preventing  the  attorney  from  recovering  more  than  is 
charged  therein  for  the  items  included  in  it.  It  is  also  said  to  afford 
strong  presumptive  evidence  against  additional  items;  but  errors  qr 
omissions  may  be  corrected  or  supplied.  (Loveridge  v.  Botham,  1  Bos. 
&  P.  49.) 
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cause,  the  time  occupied  in  the  performance  of  any  part  of 
the  services  by  which  their  value  was  enhanced,  and  the 
value  of  the  whole  or  in  detail  as  he  may  elect.  An  ac- 
count rendered  by  an  attorney  for  his  services  in  prepar- 
ing the  defense  of  an  anticipated  suit  is  not  susceptible  of 
being  particularly  itemized,  and  maybe  rendered  in  gross.' 
The  value  of  the  services  may  be  proved  by  the  opinions 
of  attorneys,  founded  partly  on  their  personal  knowledge 
of  the  services,  and  partly  upon  the  testimony  of  the  plain- 
tiff and  others  personally  acquainted  with  them.  The 
value  of  the  property  involved  in  a  litigation  is  a  legiti- 
mate subject  of  inquiry  and  proof.  The  plaintiff  may 
himself  testify  as  to  the  value  of  his  services.^ 

In  cases  of  employment  by  public  bodies,  except  corpora- 
tions, the  individuals  actually  giving  the  instructions  are 
often  the  only  persons  liable  for  attorney's  costs  and  fees. 
Sometimes  the  attorney  will  be  able  to  look  ^^nly  to  the 
funds  for  remuneration,  and  is  precluded  from  suing  any 
individual.^  Where  a  question  was  not  as  to  the  personal 
liability  of  any  of  the  parties,  but  as  to  the  validity  of  an 
attorney's  claim  for  the  costs  of  business  done  for  a  town 
corporation,  a  resolution  of  the  town  council  passed  gener^ 
ally,  authorizing  certain  proceedings,  was  held  a  sufficient 
retainer  of  the  attorney  without  any  formal  or  express  res- 
olution authorizing  the  particular  steps  taken  in  the  case,^ 

§  339.    Proving  retainer — Evidence  of  employment. — 

An  attorney  cannot  recover  for  professional  services  unless 
he  can  show  in  some  way  that  he  has  been  employed  as 

'  Carothers  v.  Walton,  (Tex.)  1  S.  W.  Rep.  79. 

'  Garfield  v.  Kirk,  65  Barb.  464;  Beekaian  v.  Platner,  15  Barb.  550; 
Lewis  V.  Triokey,  20  Barb.  387.  An  attorney  is  competent  to  testify  as  to 
the  value  of  Jiis  services  in  an  action  to  recover  therefor,  and  he  may 
show  by  his  own  testimony  his  experience  and  knowledge,  and  give  his 
judgment  as  to  the  value  of  his  services,  and  may  also  testify  as  to  his 
knowledge  of  the  charges  of  other  attorneys  for  like  services  in  similar 
eases.  (Babbitt  v.  Bumpus,  73  Mich.  331;  16  Am.  St.  585;  Chamberlain  v. 
Eodgers,  (Mich.)  44  N.  W.  Rep.  598.) 

'  Reg.  V,  Lichfield,  10  Q.  B.  534;  16  Law  J.  N.  S.  333. 

■■  Reg.  V.  Lichfield,  10  Q.  B.  534;  16  Law  J.  N.  S.  3;«. 
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such.  The  fact  that  his  services  in  managing  a  canse  are 
as  beneficial  to  another  party  as  to  his  own  client,  will  not 
raise  an  assumpsit  against  such  other  party,'  unless  the 
services  are  accepted  by  the  latter,  and  it  was  understood 
he  was  to  be  also  liable.^  But  the  employment  may  be 
established  by  circumstances  as  well  as  by  direct  retainer,' 
as  by  recognition  by  the  party  as  his  attorney.*  So,  if  a 
counsellor  at  law,  having  in  his  hands  papers  necessary  to 
be  used  in  the  defense  of  a  suit,  enters  upon  that  defense 
in  the  presence  of  the  party  for  whom  he  appears,  and 
retains  the  papers  without  objection,  such  facts  are  evidence 
of  a  retainer  and  promise  to  pay  for  his  services,  as  well 
upon  the  particular  occasion  of  the  first  appearance  as 
afterward.^ 

So  where  an  attorney,  who  was  employed  by  his  client  in 
the  prosecution  and  defense  of  many  suits,  gave  a  voluntary 
appearance  for  him  in  a  new  suit  brought  against  him  upon 
a  subject  connected  with  suits  then  pending.  About  the 
time  of  serving  this  appearance  the  attorney  told  him 
that  he  had  appeared  for  him,  and  he  expressed  no  dis- 
sent ;  it  was  held  that  the  attorney's  appearance  was  not 
unauthorized,  but  under  such  facts  he  might  well  assume  a 
retainer." 

The  party  employing  an  attorney  or  counsel  to  perform 

'  Chicago  Bank  v.  Lamed,  26  111.  218;  Roselius  v.  De  la  Chaise,  5  La.  An. 
482;  Cooly  v.  Ceoi'Ie,  8  Ibid.  51;  Miohon  v.  Gravier,  11  Ibid.  596;  Turner  i;. 
Myers,  23  Iowa,  391;  Campbell  v.  Kineaid,  3  Mon.  566;  Webb  v.  Brown- 
ing, 14  Mo.  354;  Hand  v.  Savannah,  etc.  K.  R.  Co.  21  S.  C.  162;  Ex  parte 
Lynch,  25  S.  C.  193. 

'  Savings  Bank  v.  Benton,  2  Met.  (Ky.)  240. 

'  Hoad  V.  Ware,  34  Ga.  32S.  See  Graves  v.  Lockwood;  30  Conn.  276;  He 
Wolf  ti.  Strader,  26  111.  225;  79  Am.  Dee.  371;  Dorsey  v.  Goodenow.VV right, 
120;  Smith  v.  Lyford,  24  Me.  147;  Ealer  v.  McAllister,  19  La.  An.  29;  Barker 
f.  York,  3  La.  An.  90. 

■*  Hotehkiss  v.  Leroy,  9  Johns.  142;  Burghart  v.  Gardner,  3  Barb.  64.  To 
support  his  claim  to  compensation  for  professional  services,  an  attorney 
may  prove  either  his  original  employment  by  the  client,  or  the  perform- 
ance of  services  with  the  knowledge  of  the  client,  and  the  recognition  of 
the  relation  by  the  client  during  the  progress  of  the  cause.  (Jackson  v. 
Clofton,  66  Ala.  29.) 

*  Goodall  V.  Bedell,  20  N.  H.  205.    But  see  Seeley  v.  North,  16  Conn.  92. 

'  Bogardus  v.  Livingston,  7  Abb.  Pr.  428. 
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any  service  in  his  professional  capacitj',  in  the  absence  of  a 
special  agreement  to  the  contrary,  is  personally  responsible 
for  any  such  services  rendered.  The  general  rule  is,  that 
the  party  employed  looks  to  the  employer  for  payment,  and 
where  a  trustee  employs  an  agent  in  the  execution  of  his 
trust,  such  agent  must  look  to  the  person  employing  him, 
individually,  for  his  payment,  and  can  have  no  claim  on 
the  trust  fund.  Whether  the  employer  had  or  had  not 
authority  to  make  an  agreement  with  the  attorney,  is 
immaterial;  that  is  a  question  between  him  and  the  cestuis 
que  trust}  The  natural  presumption  of  law  is,  that  an  action 
commenced  by  a  regular  responsible  attorney  is  authorized ; 
and  under  ordinary  circumstances  the  appearance  of  a  mem- 
ber of  the  bar  as  an  attorney  of  record  in  the  place  where 
the  party  resides  would  be  evidence,  as  between  the  attor- 
ney and  client,  of  his  having  been  retained  in  a  case  in 
which  he  had  conducted  the  suit.''  It  is  sufficient  evidence 
of  an  employment  as  an  attorney  in  a  suit,  if  the  client 
makes  affidavit  to  the  truth  of  the  answer  which  the  attor- 
ney has  drawn, "especially  if  the  attorney  has  been  recog- 
nized by  the  attorney  of  the  other  side  as  counsel  in  the 
suit.^  And  the'  delivery  of  notes  to  an  attorney  for  collec- 
tion, by  the  cashier  of  a  bank,  is  a  sufficient  retainer  so  as 
to  bind  the  bank  for  costs  incurred  upon  them.^ 

A  son  brought  a  replevin  suit  in  his  own  right  for  a  horse, 
executing  a  bond  upon  which  his  mother  was  surety.  The 
case  was  appealed  to  the  district  court,  and  an  attorney  was 
there  employed  by  the  son  to  assist  in  the  trial.  Judgment 
being  there  rendered  against  the  plaintiff  and  his  mother  as 
surety  on  the  bond,  he  employed  the  attorney  to  commence 
a  suit  in  equity  in  his  own  and  his  mother's  name  to  restrain 
the  collection  of  the  judgment,  in  which  plaintiffs  failed; 
whereupon  they  appealed  to  the  supreme  court.  It  appeared 
that  the  attorney  had  never  seen  the  mother;  that  she  never 

'  Bowman  v.  Tallman,  27  How.  Pr.  212. 
'  Roseliua  v.  De  la  Chaise,  5  La.  An.  482. 
'  Hood  V.  Ware,  34  Ga.  .328. 
■■  Eastman  v.  Cooa  Bank,  1  N.  H.  26. 
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personall}'^  requested  him  to  perform  any  services  fof  her; 
but  that  she  knew  of  the  proceedings.  The  attorney  sought 
to  charge  her  with  the  payment  of  his  fees,  which  the  court 
disallowed,  saying:  "When  it  appears  that  an  attorney 
commenced  a  suit  in  the  name  of  the  principal  and  surety 
without  being  requested  by  such  surety  to  perform  any  ser- 
vices for  her,  the  single  fact  that  she  knew  of  his  proceed- 
ings will  not  make  her  liable  for  his  services.  The  express 
contract  with  the  son  and  his  primary  liability,  in  the  ab- 
sence of  other  proof,  justify  the  conclusion  that  the  son  and 
not  tlie  mother  was  the  one  to  whom  the  attorney  was  to 
look  for  his  pay. 

"It  was  the  attorney's  duty  to  prove  his  retainer  by  the 
person  souglit  to  be  charged.  This  he  might  do  by  showing 
that  the  defendant  called  upon  him  in  regard  to  the 
business ;  that  she  executed  his  directions  in  connection 
therewith;  tlmt  she  was  present  at  the  trial  while  he  was 
managing  it  on  her  behalf;  or  that  she  spoke  of  or  recog- 
nized him  in  some  manner  as  her  attorney.'" 

In  the  absence  of  an  express  retainer,  an  attorney  may 
prove  that  the  person  sought  to  be  charged  conferred  willi 
him  in  regard  to  the  suit;  executed  his  directions  in  con- 
nection therewith;  made  affidavit  to  the  truth  of  the  answer 
which  the  attorney  had  drawn;  was  present  at  the  trial 
which  the  attorney  was  managing  in  the  client's  behalf 
without  making  any  objections;  entrusted  to  the  attorney 
papers  necessary  to  the  successful  prosecution  of  the  suit;  or 
that  the  client  acknowledged  or  in  some  manner  recognized 
the  attorney  in  the  presence  of  third  persons:  all  these 
things  are  evidences  of  a  retainer,  and  will  be  strengthened 
by  the  fact  that  the  attorney  was  acknowledged  as  such  by 
the  counsel  of  the  opposite  side.  If  an  attorney,  having  in 
his  hands  papers  necessary  to  be  used  in  the  defense  of  a 
suit,  enter  upon  that  defense  in  the  presence  of  the  party  for 
whom  he  appears,  and  retains  tiie  papers  without  objections, 
such  facts  are  evidence  of  a  retainer  and  promise  to  pay  for 

'  Turner  v.  Myers,  23  Iowa,  391;  9  Johns.  142;  I  G.  Greene,  117;  2  Ind. 
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liis  services,  as  well  upon  the  particular  occasion  of  the  first 
appearance  as  afterwards.' 

§  340.  Evidence  for  plaintiff. — It  is  necessary  for  the 
plaintiff  to  prove  a  retainer.  The  fact  that  his  services  ren- 
dered for  some  one  else  were  also  beneficial  to  the  defend- 
ant, is  not  enough,  without  proof  of  retainer  by  the  latter.^ 
The  retainer,  however,  may  be  inferred  from  all  the  cir- 
cumstances of  the  case."  The  burden  of  proof  is  on  the  at- 
torney to  prove  the  extent  and  value  of  his  services,  and 
the  fairness  of  his  charge  and  the  amount  claimed.*  Evi- 
dence that  one  who  had  a  claim  which  he  intended  to  pros- 
ecute at  law,  sent  for  an  attorney  and  employed  him  to 
assist  him  as  counsel  through  the  whole  case,  and  that  the 
attorney  agreed  so  to  do,  and  gave  him  advice  several  times, 
will  warrant  a  finding  for  an  attorney,  in  an  action  by  him 
for  fees." 

This  proof  maybe  by  parol,' and  the  opinion  of  profes- 
sional witnesses  may  be  received  as  to  the  value  of  the  ser- 
vices, but  such  opinions  are  not  conclusive.^     When  the 

'  Goodall  V.  Bedell,  20  N.  H.  205. 

'■'  Wharton  on  Agency,  .sec.  616;  Turner  v.  Myers,  23  Iowa,  391;  Barker 
V.  York,  3  La.  An.  90;  Burghart  v.  Gardner,  3  Barb.  64;  Chicago  R.  R.  Co. 
V.  Larned,  26  111.  216;  Roselius  v.  De  la  Chaise,  5  La.  An.  482;  Jlichen  v. 
Granice,  11  La.  An.  596;  Savings  Bank  v.  Benton,  2  Met.  (Ky.)  240. 

=  Hood  V.  Ware,  34  Ga.  328;  Graves  v.  Lockwood,  30  Conn.  276;  Hotch- 
kiss  V.  Lejoy,  9  Johns.  142;  Bowman  v.  Tallman,  27  How.  212;  Goodall  v. 
Bedell,  20  N.  H.  205;  Bogardus  v.  Livingston,  7  Abb.  Pr.  428;  Fore  v. 
Chandler.  24  Tex.  146.  See  Seely  v.  North,  16  Conn.  92;  Briggs  v.  Georgia, 
15  Vt.  61;  Smith  v.  Dougherty,  37  Vt.  530. 

*  Stow  V.  Hamlin,  1  How.  Pr.  452;  Planters'  Bank  v.  Hemberger,  4  Cold. 
578;  McMahon  v.  Smith,  6  Heisk.  167. 

*  Perry  v.  Lord,  111  Mass.  504. 

«  Brewer  v.  Cook.  11  La.  An.  637. 

'  Ibid.  Vilas  v.  Downer,  21  Vt.  419;  Olson  v.  Gjertsen,  42  Minn.  407;  Arndt 
V.  Hosford,  (la.)  48  N.  W.  Rep.  981.  In  determining  the  value  of  an  attor- 
ney's services,  evidence  as  to  prices  usually  charged  and  received  for  sim- 
ilar services  by  other  persons  of  the  same  profession,  in  the  same  vicinity, 
is  properly  admitted.  (Knight  v.  Russ,  77  Cal.  410^  Thompson  v.  Boyle,  85 
Pa.  St.  477;  Succession  of  Jackson,  30  La.  An.  463.  Compare  Eggleston  v. 
IJoardman,  37  Mich.  14;  Babbitt  v.  Bumpus,  73  Mich.  331;  16  Am.  St.  585; 
Bachman  v.  O'Reilly,  14  Colo.  433.)  But  evidence-as  to  the  services  ren- 
dered and  fees  charsed  by  other  attorneys  in  the  same  litigation  is  held 
to  be  irrelevant  and  incompetent.    (Playford  v.  Hutchinson,  135  Pa.  St. 
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action  is  upon  a  quantum  meruit,  the  professional  standing 
of  the  attorne}'  may  be  inquired  into,  as  affecting  the  value 
bf  his  services,  and  so  ma}'  tlie  amount  of  his  business,  as 
tending  to  show  his  professional  standing.^ 

The  measure  of  compensation  depends  on  the  legal  knowl- 
edge and  professional  activity  required,  and  also  upon  the 
responsibility  taken.^  An  attorney  in  collecting  a  debt  is 
entitled  to  commissions,  dependent  upon  the  skill  and  care 
applied,  and  the  amount  collected." 

The  nature  and  extent  of  the  services  of  counsel  may  be 
proved  by  parol.  Their  signatures  and  pleadings  need  not 
be  shown,  when  they  have  been  employed  to  advise  and 
assist  other  counsel.  The  opinion,  however,  of  witnesses  as 
to 'the  value  of  services  is  not  conclusive,  but  when  corrob- 
orated, and  giving  apparently  a  fair  estimate,  should  be 
adopted.*  When  a  note  is  given  for  services  to  be  rendered, 
its  non-payment  justifies  the  attorney  in  refusing  the  con- 
tinuance of  such  services ;  and  if  those  rendered  before  ma- 
turity of  the  note  be  worth  its  amount,  he  will  recover  on 
it.*  A  solicitor  is  entitled  to  charge  for  attendance,  if  he 
actually  attends  upon  the  hearing,  though  he  does  not  hear 
tiie  whole  argument,  or  take  any  part  therein."  So,  coun- 
sel who  have  prepared  for  hearing  are  entitled  to  a  full 

426.)  In  an  action  by  an  attorney  for  professional  services  in  taking 
depositions,  an  unofficial  transcript  of  the  depositions  taken,  with  the 
questions  put  to  the  witnesses  and  their  answers,  made  by  a  witness  who 
was  present,  was  held  to  be  proper,  in  connection  with  the  testimony  of 
such  witness,  as  evidence  on  the  questions  of  reasonable  skill  and  dili- 
gence exercised  by  the  attorney  and  the  value  of  his  services.  (Stark  v. 
Hill,  31  Mo.  App.  101.) 

'  Phelps  V.  Hunt,  40  Conn.  97. 

^  Wharton  on  Agency,  sec.  616;  Vilas  v.  Downer,  supra;  Macarty's 
Succession,  3  La.  An.  518;  Lee's  Succession,  4  La.  An.  578;  Virgin's  Suc- 
cession, 18  La.  An.  42;  Kentucky  Bank  v.  Uowles,  7  Pa.  543;  Duncan  v. 
Yancey,  1  McCord,  149. 

^  Morel  V.  New  Orleans,  12  La.  An.  485;  Commandeur  v.  Carrollton,  15 
La.  An.  7;  State  v.  Hawkins,  28  Mo.  366;  Quint  o.  Ophir  Co.,  4  Nev.  304; 
Gordon  «.  Miller,  14  Md.  204;  Leach  v.  Strange,  3  Hawks,  121;  14  Am. 
Dec.  578;  Fanners'  Loan  Co.  v.  Mann,  4  Robt.  356. 

■•  Brewer  v.  Cook,  11  La.  An.  637;  Succession  of  Wells,  24  La.  An.  162; 
CuUom  V.  Mock,  21  La.  An.  687. 

'  Cooley  V.  Doherty,  5  La.  An.  163. 

*  Wendell  v.  Lewis,  8  Paige,  613. 
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counsel  fee,  although  the  case  was  disposed  of  on  grounds 
not  raised  in  the  argument/  A  note  given  for  a  fee  ma.y  be 
collected,  though  the  cause  be  compromised  before  the 
payee  has  performed  all  the  services  he  was  expected  to 
render.^  Where  an  attorney  becomes  incapacitated  from 
acting  through  no  fault  of  his  own,  as  from  being  elected  to 
tiie  bench,  his  part-performed  contracts  for  services  are  di- 
visible, and  he  may  recover  for  what  he  had  already  done.' 
An  attorney  cannot  claim  compensation  from  two  conflict- 
ing parties,  and  it  appears  that  counsel  for  plaintiff,  in  a 
suit  for  dissolution,  cannot  claim  compensation  as  associate 
counsel  for  the  receiver."* 

Retainer  in  appellate  court. — A  retainer  to  conduct  a  suit 
in  the  lower  courts  does  not  necessarily  imply  a  retainer- to 
carry  the  case  up  to  the  court  of  last  resort.  But  when  a 
case  is  entrusted  to  an  attorney  for  appeal  to  a  higher 
court,  he  is  not  responsible  for  the  merits  or  demerits  of 
the  appeal,  but  is  entitled  to  payment  for  his  services  in 
any  event.^ 

g  341.  What  the  defendant  may  show. — In  an  action 
for  fees  the  client  may  prove,  as  a  part  of  his  defense,  that 
the  case  was  a  plain  case,  requiring  but  little  labor,  or  skill, 
or  learning,  or  time ;  or  if  it  required  skill  and  attention, 
that  these  were  not  bestowed.     The  value  of  a  lawyer's 


'  Bates  V.  Deaenberg,  47  Mich.  643. 

■2  McLaiu  V.  Williams,  8  Yers-  230.  See  Clendinen  v.  Black,  2  Bail.  488; 
23  Am.  Dec.  149. 

'  Baird  v.  Ratcliff,  10  Tex.  81. 

■*  Adams  V.  Woods,  8  Cal.  306.  The  relation  of  attorney  and  client  im- 
plies that  the  attorney  is  to  look  to  his  client  alone  for  his  compensation  ; 
and  to  receive  any  compensation  from  the  opposite  party  or  his  attorney, 
without  the  consent  of  his  own  client,  is  a  breach  of  trust  reposed  in 
him  by  his  employer.  (Orr  v.  Tanner,  12  R.  I.  94;  De  Celia  v.  Brenison, 
bi  Oal.  372.)  An  attorney  who  is  employed  to  act  as  the  general  adviser 
of  an  assignee  for  the  benefit  of  creditors,  puts  himself  in  such  a  posi- 
tion by  becoming  such  general  adviser,  that  he  cannot  ask  a  retaining 
fee  in  such  suits  as  he  is  called  on  to  conduct  In  the  course  of  his  regular 
duties.     (Matter  of  Schuller,  10  Daly,  57.) 

5  Case  V.  Hotchkiss,  3  Keyes,  334;  S.  C.  3  Abb.  Pr.  N.  S.  381.  See  Hop- 
kins V.  Mallard,  1  Greene,  117;  Dearborn  v.  Dearborn,  15  Mass.  316. 
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services  depends  upon  his  skill  and  learning,  and  the  atten- 
tion he  gives  to  the  business  of  his  client.  Proof,  there- 
fore, of  his  skillful  conduct  of  his  case,  or  of  his  negligent 
or  unskillful  treatment  of  it,  is  an  important  inquiry. 
Anything  which  shows  that  the  plaintiff  has  no  right  of 
recovery  at  all,  or  to  the  extent  claimed  on  the  case  as  he 
makes  it,  may  be  given  in  evidence  upon  an  issue  joined 
by  an  allegation  in  the  complaint,  and  its  denial  in  the 
answer.' 

A  defendant  may,  after  a  payment  into  court,  show 
that  the  work  was  to  be  done  for  costs  out  of  pocket  merely, 
and  not  for  regular  fees  and  charges.^  An  agreement  with 
an  attorney  that  he  shall  get  his  costs  out  of  the  fund  in 
the  suit,  implies  the  condition  that  he  is  continued  in  the 
conduct  of  the  suit,  until  there  is  a  fund  in  court  available 
for  costs.' 

The  defendant  may,  under  the  general  issue,  disprove  the 
retainer  and  employment.''  He  may  show,  for  instance, 
that  the  plaintiff  performed  the  work  in  the  character  of 
trustee,"  or  that  plaintiff  and  defendant  were  in  partnership 
in  the  transaction  which  gave  rise  to  the  litigation,^  or  that 
plaintiff  agreed  to  perform  the  work  without  compensation,' 
or  undertook  to  charge  only  costs  out  of  pocket.  But  if  an 
attorney  undertake  to  charge  a  party  only  costs  outof  pocket, 
"  in  case  damages  or  costs  should  not  be  recoverable,"  and 
the  party  does  recover  a  verdict,  but  the  defendant  becomes 
insolvent,  the  attorney  may  recover  the  full  costs.^  But  a 
mere  misrepresentation  by  the  client,  which  the  attorney 
might,  by  proper  investigation,  have  corrected,  will  not 
entitle  the  attorney  to  sue  for  his  full  costs."  The  defendant 
may  also  show  that  it  was  understood  and  agreed  that  the 

'  Bridges  v.  Page,  13  Cal.  640. 

=  Jones  V.  Reade,  5  Ad.  &  E.-  523;  2  Har.  <fe  W.  382. 

»  Hollings  V.  Booth,  2  Fost.  &  F.  220. 

*  Aldis  V.  Gardner,  1  Car.  &  K.  564. 

*  Moore  v.  Froud,  1  Jur.  653. 

'  Milburn  v.  Codd,  1  M.  &  Robb.  238;  7  Barn.  &  C.  419. 

'  Ashford  V.  Price,  3  Starli  N.  P.  0.  185. 

'  In  re  Stretton,  14  Mees.  &  W.  806. 

'  Thwaites  v.  Mackerson,  3  Car.  &  P.  311. 

A.  &  C— 44. 
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-attorney  should  look  to  some  other  party  for  payment.' 
The  performance  of  the  work  may  be  disproved  by  showing 
that  the  business  charged  was  performed  without  the  assist- 
ance of  the  plaintiff/  or  was  never  completed.'  But  if  the 
non-completion  arise,  not  from  the  plaintiff's,  but  from  the 
defendant's  default,  as  the  latter's  omission  or  neglect  to 
supply  funds,  etc.,  it  does  not  constitute  a  defense.^  The 
defendant  may  show  that  the  work  was  totally  useless  to 
the  client  ;  but  it  should  be  entirely  useless  to  constitute  a 
defense  as  where  performed  after  an  offer  of  compromise,  of 
which  the  plaintiff,  by  neglecting  to  communicate  it  to  his 

■  client,  deprived  him  of  the  benefit.^  And  so,  where  the 
services,  though  at  first  advantageous  to  the  defendant,* 
were  afterwards  rendered  abortive  by  the  attorney's  neglect." 
The  defendant  may,  under  the  general  issue,  object  to  items 
iu  the  plaintiff's  charges  as  incurred  for  useless  work;  but 
this  must  be  clearly  established.'  The  mere  imputation  of 
negligence  on  the  part  of  the  attorney  by  which  the  defend- 
ant was  prejudiced,  so  long  as  the  immediate  object  for 
which   the   attorney   was  emploj'ed  was  not  entirely  de- 

ifeated,  can  only  be  made  the  subject  of  a  cross-action;'  and 

'  Spurrier  v.  Allen,  2  Car.  &  K.  210. 

'  Hopkinson  v.  Smith,  1  Bing.  13;   Noel  v.  Hart,  8  Car.  &  P.  230. 

■■"  Nichols  V.  Wilson,  11  Mees.  &  W.  106;  2  Dowl.  N.  S.  103;  12  Law  J.  N. 
;  S.  206;  Cress  well  v.  Byron,  14  Ves.  272.  An  attorney  who  agrees  to  prose- 
cute  a  claim  for  one-half  of  whatever  judgment  is  recovered,  will  be 
entitled  to  no  compensation  if  qo  judgment  is  recovered,  when  the  fail- 
ure to  recover  is  not  the  fault  of  the  client.  (Prantz  v.  Garrison,  83  111. 
60;  and  see  Swinnerton  v.  Monterey  County,  76  Cal.  113.) 

*  Rowson  V.  Earle,  Moody  <fe  M.  538;  Van  Sandauu.  Browne,  9  Bing.  402. 

''  HiU  V.  Peatherstonhaugh,  7  Bing.  569;  Hill  v.  Allen,  2  Mees.  <fc  W. 
284;  Symes  v.  Nipper,  12  Ad.  &  E.  277,  n.;  Braeey  v.  Carter,  Ibid.  37.?.  See 
Cousins  V.  Paddon,  2  Cromp.  M.  <&  R.  547,  556;  Randall  v.  Ikey,  4  DowL 
682;  Huntley  v.  Bulwer,  6  Bing.  (N.  C.)  Ill;  Sill  v.  Thom-^s,  8  Car.  &  P. 
-762. 

«  Braeey  v.  Carter,  12  Ad.  &  E.  373. 

'  Shaw  V.  Arden,  9  Bing.  287. 

'  Templer  v.  McLachlan,  2  New  Rep.  136;  Edward  v.  Cooper,  3  Car.  <fe 
P.  277.  In  one  case,  where  an  action  having  been  brought  against  an  at- 
torney for  negligence,  in  which  action  the  jury  gave  a  verdict  for  the 
plaintiff,  finding  also  that  the  attorney  had  been  guilty  of  gross  negli- 
gence, and  then  the  attorney  brought  an  action  for  his  bill  of  costs,  the 
court  refused  to  stay  proceedings  in  the  latter  action.  (Smith  v.  Rolt,  2 
Dowl.  P.  C.  62.) 


g    341  LIABILITY    OF    CLIENT    TO    ATTORNEY.  691 

where  negligence  is  relied  upon  as  specially  set  up,  it  seems 
that  it  must  have  been  the  only  cause  of  failure  in  order  to 
avail  the  defendant,  and  defeat  the  plaintiff's  claim  for 
remuneration.^  When  special  pleas  are  relied  upon,  the 
burden  of  proof  is,  of  course,  upon  the  defendant.  Where  an 
attorney  prepares  a  document,  which  turns  out  to  be  illegal, 
bat  concerning  the  illegality  of  which  there  was  reasonable 
doubt,  he  is  entitled  to  recover  for  preparing  it.'' 

Fraudulent  conduct  on  the  part  of  the  attorney  will  be  a 
good  defense  to  an  action  for  fees;'  and  so  where  the  ad- 
vice given  to  the  client  was  clearly  that  the  defendant 
should  commit  a  breach  of  the  peace,  as  to  engage  in  a 
riot.*  But  fraud  or  unfaithfulness  of  an  attorney  in  one 
matter  intrusted  to  him  will  not  deprive  him  of  his  right 
to  compensation  for  other  independent  services  which  were 
duly  performed.*  In  an  action  for  fees  by  an  attorney 
against  his  client,  the  latter  may  show,  under  the  general 
issue,  that  the  attorney  conducted  the  business  so  negli- 
gently that  his  services  were  of  no  benefit  to  the  client,  and 
thus  defeat  the  whole  claim ;  but  if  the  evidence  be  merely 
in  diminution  of  the  value  of  the  attorney's  services,  then 
notice  should  be  given  with  the  general  issue.^ 

It  is  said  that  if  an  attorney  neglects  to  pay  over  money 
to  his  client,  when  collected,  for  an  unreasonable  time,  he  is 
entitled  to  no  compensation  for  his  services  in  recovering  it.^ 

'  See  Dax  v.  Ward,  1  Stark.  409;  Passmore  v.  Birnie,  2  Stark.  59;  John- 
stone V.  Alston,  1  Camp.  176.  See,  also,  Wilson  v.  Rusa,  7  Shep.  420;  Suy- 
dam  V.  Vance,  2  McLean,  99;  Hogg  v.  Martin,  Riley,  166;  Cox  o.  Living- 
ston, 2  Watts  &  Serg.  103;  37  Am.  Dec.  486. 

^  Potts  V.  Sparrow,  6  Car.  &  P.  749. 

'  Brackett  v.  Norton,  4  Conn.  517;  10  Am.  Dec.  179. 

'  Treat  v.  Jones,  28  Conn.  334;  Arrington  v.  Sneed,  18  Tex.  135.  See  sec. 
349a,  ante. 

*  Currie  v.  Cowles,  6  Bosw.  452.  It  is  no  defense  to  a  claim  for  services 
as  an  attorney,  tliat  the  defendant  had  previously  retained  other  attor- 
neys to  perform  the  same  services,  and  had  then  wrongfully  discharged 
them.    (Taylor  v.  Bosworth,  (Ind.)  27  N.  E.  Rep.  115.) 

"  Gleason  v.  Clark,  9  Cowen,  57.    See  Runyan  v.  Nichols,  11  Johns.  547. 

Proof,  in  such  an  action,  that  judgment,  as  in  case  of  nonsuit,  was  ob- 
tained against  the  client,  is  not,  per  se,  evidence  of  negligence.  (Gleason 
Clark,  9  Cowen,  57.) 

'  Wills  V.  Kane,  2  Grant  Cas.  60.    And  it  was  held  by  the  supreme  court 


692  LIABILITY    OF    CLIENT    TO    ATTORNEY.  §    342 

It  is  a  good  defense  that  the  attorney  knew  of  the  full  set- 
tlement of  the  cause,  and  yet  unnecessarily,  and  without 
authorit)'^,  took  further  proceedings.  For  such  unnecessary 
services  he  cannot  recover.'  An  attorney  cannot  recover 
against  his  client  the  costs  of  a  suit  in  which  judgment  is 
set  aside  for  irregularity  committed  by  himself,  nor  the  costs 
of  opposing  the  motion  to  set  aside  the  proceedings;  nor 
can  he  recover  for  money  paid  for  his  client,  if  it  were  paid 
to  satisfy  costs  of  a  judgment  of  discontinuance  suffered  by 
his  ignorance  or  neglect.^  Nor  is  he  entitled  to  compensa- 
tion when  he  improperl}'  detains  money  until  he  is  sued  for 
it,''  nor  when,  through  his  neglect,  his  services  are  totally 
without  value.* 

Compensation — Affidavit  of  defense. — An  affidavit  of  defense 
to  an  action  for  attorney's  fees,  which  merely  avers  that  the 
plaintiff  managed  the  proceedings  unskillfuUy,  whereby  the 
defendant  suffered  loss,  without  stating  wherein  there  was 
any  mismanagement,  or  in  what  the  alleged  unskillfulness 
consisted,  is  fatally  defective.  The  facts  should  be  stated 
specifically.'' 

§  342.  Attorney's  services — When  considered  as  neces- 
saries.—  An  infant  may  be  liable,  as  for  necessaries,  for 
services  of  an  attorney  rendered  in  defending  him;  but  it 
appears  that  it  must  be  some  proceeding  personal  to  the 
infant,  as  services  rendered  by  an  attorney  for  an  infant  for 
the  protection  of  the  latter's  rights  of  property  are  not  nec- 
essaries, and  the  attorney  cannot  recover  for  them  of  the 
infant,  whether  he  had  or  had  not  a  guardian.*    Services  of 

of  Pennsylvania,  that  where  a  client  was  forced  to  bring  an  action  against 
his  attorney  to  recover  money  not  paid  over,  such  attorney  forfeited  any 
fees  that  may  have  been  agreed  upon  for  his  services.  (Large  v.  Coyle, 
12  At.  Kep.  343;  and  see  Gray  v.  Conyers,  70  Ga.  349.) 

'  Elwood  V.  Wilson,  21  Iowa,  523.  See  Warner  v.  Hoffman,  4  Edw.  381. 
As  to  fees  in  consolidated  suits,  see  Brackett  v.  Sears,  15  Mich.  244. 

■'  Hopping  V.  Quin,  12  Wend.  517. 

=  Bredin  ii.  Kingland,  4  Watts,  420. 

<  Nixon  V.  Phelps,  29  Vt.  198. 

6  Chain  v.  Hart,  (Pa.)  21  At.  Rep.  442. 

'  Barker  v.  Hibberd,  54  N.  H.  539;  S.  C.  20  Am.  R.  160;  McCrillis  v.  Bart- 
lett,  8  N.  H.  569;  Munson  v.  Washband,  31  Conn.  303;  83  Am.  Dec.  151; 
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an  attorney  rendered  to  a  wife  in  prosecuting  a  libel  for 
divorce  against  her  husband  are  not  necessaries/  nor  are 
those  rendered  in  defending  a  libel  of  the  husband  against 
the  wife;"  but  if  rendered  in  prosecuting  the  husband  upon 
the  complaint  of  his  wife  for  breach  of  the  peace,  and  neces- 
sary for  her  safety,  they  are  necessaries.^  If,  however,  there 
were  no  reasonable  grounds  for  instituting  the  proceedings, 
the  rule  may  be  different;  but  if  rendered  in  defending  a 
groundless  prosecution  brought  by  the  husband  against  the 
wife  to  compel  her  to  find  sureties  to  keep  the  peace,  they 


§  343.  Measure  of  compensation. — The  compensation 
is  to  be  graduated  with  a  proper  reference  to  the  nature  of 
the  business  performed  by  the  counsel  for  his  client,  and 
his  standing  in  his  profession  for  learning  and  skill,  where- 
by the  value  of  his  services  is  enhanced  to  his  client;  and 
evidence  of  usage  is  admissible^  to  show  what  is  the  rule  of 
compensation  for  similar  services  to  those  sued  for."  "Con- 
cerning the  '  pleader's  salary,' "  says  the  Mirror/  "  four 
things  are  to  be  regarded  :  1.  The  greatness  of  the  cause; 
2.  The  pains  of  the  Serjeant ;  3.  His  worth,  as  his  learning, 
eloquence,  and  gift ;  4.  The  usage  of  the  court."     In  fixing 

Phelps  V.  Worcester,  11  N.  H.  51;  New  Hampshire  Co.  v.  Noyes,  32  N.  H. 
345.  Where  an  attorney  renders  services  in  an  uusuccessful  attempt  to 
supersede  a  commission  of  lunacy,  and  the  court  is  convinced  there  was 
probable  cause  for  the  attempt,  the  attorney  will  be  awarded  reasonable 
compensation  for  his  services  out  of  the  lunatic's  estate.  (Carter  v.  Beck- 
with,  40  N.  Y.  St.  Rep.  .343;  28  N.  E.  Rep.  582.) 

'  Morrison  v.  Holt,  42  N.  H.  478;  80  Am.  Dec.  120. 

^  Ray  V.  Adden,  50  N.  H.  82;  S.  C.  9  Am.  R.  175. 

'  Morris  v.  Palmer,  39  N.  H.  123. 

*  Warner  v.  Heiden,  28. Wis.  517;  S.  C.  9  Am.  R.  5'5;  Smith  v.  Davis,  45 
N.  H.  566.  An  attorney  cannot  recover  of  the  husband  for  services 
rendered  to  his  wife  in  a  groundless  action  brought  by  her,  without  his 
consent,  to  recover  possession  of  premises  in  the  peaceable  possession  of 
his  tenant,  claimed  by  her  to  have  been  the  family  homestead.  (Plymat 
V.  Brush,  (Minn.)  48  N.  W.  Rep.  443.) 

*  Vilas  V.  Downer,  21  Vt.  419;  Kentucky  Bank  v.  Combs,  7  Barr.  543. 
See  Sharswood's  Professional  Ethics,  151,  152. 

«  Ibid.;  Bodfish  v.  Fox,  23  Me.  94;  39  Am.  Dec.  611. 
'  Chap.  3,  see.  5. 
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the  amount  of  a  reasonable  fee,  the  examination  should  be 
directed  to  what  is  customary  for  such  legal  services,  where 
contracts  have  been  made  with  persons  competent  to  con- 
tract. The  inquiry  should  be,  not  what  an  attorney  thinks 
is  reasonable,  but  what  is  the  usual  charge.^  When  there 
is  no  express  agreement,  the  court  may  allow  the  attorney 
better  compensation  than  a  taxed  bill  of  costs  affords;  and 
such  compensation  cannot  be  defeated  by  an  immediate  as- 
signment of  the  verdict' by  the  client  to  a  third  party,  and 
payment  to  the  attorney  of  the  taxed  bill.'' 

The  measure  of  compensation  has  been  said  to  be  the  ex- 
ercise of  legal  knowledge,  the  responsibility  incurred,  and 
the  labor  bestowed,  and  .sometimes  the  amount  involved  is 
considered.^     In  suits  requiring  great  professional  labor, 

'  Reynolds  v.  McMillan,  63  111.  46;  Dorsey  v.  Carn,  2  111.  App.  533.  An 
attorney  may  recover  fees  for  services  rendered  to  a  corporation,  though 
he  be  a  stockholder,  and  the  presumption  is  that  his  services  were  legal. 
Where  particular  services  are  sued  for,  and  the  sums  charged  for  the 
same  were  specified  in  a  bill  of  particulars,  it  was  held  that  the  opinions 
of  witnesses  called  as  experts  should  have  been  confined  to  the  value  of 
the  services  so  specified,  and  that  it  was  not  competent  to  prcJve  the  value 
of  all  the  services,  in  gross,  including  supposed  services  beyond  those 
sued  for.     (Earlier  v.  Company,  3  Thomp.  <fe  C.  328.) 

^  Cregier  v.  Cheesebrough,  25  How.  Pr.  200. 

°  Succession  of  MeCarty,  3  La.  An.  518;  Succession  of  Lee,  4  Ibid.  578. 
See  Edeliti  v.  Richardson,  4  Ibid.  503;  Uzee  v.  Biron,  6  Ibid.  565;  Succes- 
sion of  Virgin,  18  Ibid.  42.  As  to  what  is  reasonable  compensation  in 
particular  cases,  see  Farmers'  Co.  v.  Mann,  4  Robt.  356;  Christy  v.  Doug- 
lass, W^ right,  485;  Kentucky  Bank  v.  Cowles,  7  Pa.  54.  In  the  absence  of 
express  contract,  see  Webb  v.  Browning,  14  Mo.  353;  55  Am.  Dec.  108; 
Smith  V.  Davis,  45  N.  H.  566;  Garr  v.  Mairet,  1  Hilt.  498.  In  determining 
the  reasonableness  of  an  attorney's  fee,  regard  must  be  had  to  the 
amount  involved  as  well  as  to  the  labor  and  skill  required  to  perform 
the  services  charged  for.  (Campbell  v.  Goddard,  17  111.  App.  385:  and  see 
Clay  V.  Moulton,  70  Me.  315;  Sterry's  Succession,  38  La.  An.  854;  Succes- 
sion of  Roth,  33  La.  An.  540;  In  re  Treadwell,  9  Sawyer,  29;  Rutland  v. 
Cobb,  32  La.  An.  857;  Smith  v.  Railroad  Co."  60  Iowa,  515;  Breaux  v. 
Franeke.  30  La.  An.  336;  Babbitt  v.  Bumpus,  73  Mich.  331:  16  Am.  St. 
Rep.  585.)  Where  the  agreement  is  to  pay  an  attorney,  when  the  litiga- 
tiou  shall  have  been  brought  to  a  close,  such  sum  for  his  services  in  the 
suit  as  may  be  fair,  reasonable,  and  just,  under  all  the  circumstances, 
the  sum  to  be  paid  is  determinable  by  tlie  importance  of  the  contest,  the 
labor  and  responsibility  of  counsel,  and  every  circumstance  attending 
the  cause  which,  according  to  established  usage,  seems  to  guide  to  a  con- 
clusion as  to  what  is  a  proper  professional  charge  in  such  a  state  of  cir- 
cumstances.    (Holly  Springs  v.  Manning,  55  Miss.  380.) 
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where  much  time  must  necessarily  be  consumed,  and  dili- 
gence and  skill  required  in  the  preparation  and  manage- 
ment of  them,  an  attorney  may  rightfully  and  legally 
charge,  by  way  of  counsel  fee,  a  sum  proportioned  to  the 
value  of  the  services,  and  which  a  jury,  upon  evidence  be- 
fore them,  are  competent  to  ascertain  and  decide  on.' 

An  attorney  who  undertakes  to  conduct  a  suit  upon  the 
terms  that  he  is  not  to  be  paid  unless  it  succeeds,  is  not,  it 
is  held  in  England,  entitled  upon  failure  of  the  suit  to  re- 
cover money  paid  out  of  pocket.''  But  where  the  attorney 
undertakes  as  follows :  "  Should  the  damages  or  costs  not 
be  recoverable  in  this  action,  I  shall  charge  you  costs  out 
of  purse  only,"  the  plaintiff  obtained  a  verdict  with  dam- 
ages and  costs,  but  the  defendant  obtained  his  discharge 
under  the  Insolvent  Acts,  and  the  plaintiff  only  received  a 
trifling  dividend  on  his  judgment ;  it  was  still  held  that 
the  attorney  was  not  limited  by  his  undertaking  to  costs 
out  of  pocket  only.'  Where  an  attorney  undertook  a  pros- 
ecution for  perjury  on  the  defendant's  behalf,  agreed  not  to 
charge  his  full  costs,  except  money  out  of  pocket,  and  he 
disbursed  a  large  sum  toward  carrying  on  the  proceedings, 
but  by  negligence  brought  a  defective  indictment,  and  in 
consequence  the  prosecution  failed,  it  was  held  that  he 
could  not  recover  for  the  disbursements.* 


'  Duncan  v.  Breithaupt,  1  McCord,  149.  An  Instruction  to  the  jury  in 
a  suit  to  recover  counsel  fees,  that  "if  plaintiffs  were  employed  by  de- 
fendant to  come  to  San  Francisco,  to  Virginia  City,  or  to  Aurora,  and 
there  was  no  special  agreement  as  to  the  amount  to  be  paid,  they  can 
only  recover  the  valne  of  the  services  rendered  at  the  place  where  they 
were  rendered,  with  the  addition  of  reasonable  traveling  expenses,  and 
if  the  latter  were  paid  by  the  defendant,  then  they  cannot  be  recovered 
by  the  plaintiffs,"  was  held  clearly  erroneous,  and  properly  refused. 
The  loss  of  other  business  may  be  taken  into  consideration.  (Quint  v. 
Ophir,  4  Nev.  307.)  An  action  by  an  attorney  to  recover  for  professional 
services,  when  it  Involves  the  examination  of  a  long  account,  and  the 
trial  does  not  require  the  decision  of  any  difficult  question  of  law,  may 
properly  be  referred  to  an  attorney  to  hear  and  determine.  (Carr  v.  Ber- 
dell,  22  Hun,  130.) 

^  Turner  v.  Tennant,  10  Jur.  429. 

•■>  Stretton,  In  re,  14  Mees.  &  W.  806;  3  Dowl.  &  L.  278;  15  Law  J.  Ex.  16. 

"  Lewis  V.  Samuel,  8  Q.  B.  685;  10  Jur.  429;  15  Law  J.  Q.  B.  218.  See 
Y'oung  V.  Walker,  16  Mees,  &  W.  446. 
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An  attorney  is  not  entitled  to  recover  Lis  bill  of  costs  for 
conducting  an  action  which  he  has  not  terminated,  but 
which  has  been  discontinued,  unless  he  shows  satisfactory 
reasons  for  not  proceeding  with  it,  and  gives  his  client  rea- 
sonable notice  thereof^  Solicitors  of  companies  cannot  re- 
cover costs  in  respect  of  business  undertaken  with  full 
knowledge  that  it  is  beyond  the  powers  of  the  company, 
nor  can  they  appropriate  money  belonging  to  the  company 
received  by  them  on  a  general  account  to  the  payment  of 
such  costs.'  The  attorney  may,  by  express  undertaking, 
limit  his  costs  to  a  certain  amount,  and  cannot  then  recover 
more.^  Where  plaintiff  sues  in  forma  pauperis,  and  obtains 
a  verdict,  whatever  is  the  amount  recovered,  nothing  is  to 
be  allowed  on  taxation  of  costs  in  respect  of  fees  to  his  coun- 
sel, or  by  way  of  remuneration  for  the  services  of  his  attor- 
ney.* 

The  measure  of  the  compensation  of  an  attorney  or  coun- 
sel is  to  be  governed  by  the  express  or  implied  agreement 
between  him  and  his  client.  Implied  agreements  between 
attorney  and  client  stand  upon  the  same  footing  with  the 
like  agreements  between  other  parties.  Where  there  is  no 
express  agreement  as  to  compensation,  the  attorney,  in  or- 
der to  recover  against  his  client,  must  now  prove  generally 
what  services  he  has  rendered.  Evidence  that  a  person 
was  employed  to  render  service  does  not  prove  that  the  serv- 
ice stipulated  for  has  been  rendered.  The  party  claiming 
compensation  must  go  further,  and  show  the  extent' of  his 
performance  and  its  value.  The  law  will  not  presume, 
from  the  mere  proof  of  the  undertaking,  that  the  partj'  has 
performed  any  valuable  services  under  it.^ 

'  Nicholls  V.  Wilson,  14  Mees.  &  W.  106;  2  D.  N.  S.  1031. 

-^  Phoenix  Life  Insurance  Co.  In  re,  1  H.  &  M.  433;  11  Week.  R.  984;  8 
Law  T.  N.  S.  728. 

3  iMoore  v.  Hall,  13  Week.  R.  83;  11  Law  T.  N.  S.  274;  17  Com.  B.  N. 
S.  760. 

■*  Dooley  v.  Great  Northern  Railway  Company,  4  El.  &  B.  841;  3  Car. 
Law  Rep.  110;  1  Jur.  N.  S.  228;  24  Law  J.  Q.  B.  25.  See,  also.  Holmes  v. 
Penny,  9  Ex.  584;  2  Car.  Law  Rep.  1004;  23  Law  J.  Ex.  132.  See  sec.  307a, 
post. 

^  Stow  V.  Hamlin,  11  How.  Pr.  452. 
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In  the  absence  of  a  contract  between  attorney  and  client, 
fixing  the  value  of  the  services  of  the  former  at  the  price  to 
be  paid  therefor,  the  attorney  has  a  right  to  a  reasonable 
compensation;  but  the  jury  are  the  proper  judges  of  the 
value  of  such  services,  and  in  considering  the  reasonable- 
ness of  such  compensation,  they  may  take  into  considera- 
tion all  the  circumstances  of  the  case,  and  are  not  bound  by 
the  opinions  of  witnesses  summoned  as  experts;  but  their 
opinions  should  be  considered  in  connection  with  the  other 
evidence  in  the  case.  And  the  jury  having  once  given  their 
verdict,  the  appellate  court  will  not  interfere  with  it,  un- 
less the  judge  in  the  court  below  misled  the  jury  by  some 
misdirection.^ 

Where  an  attorney  is  employed  generally  to  guard  his 
client's  interests  in  a  particular  matter,  and  bestows  labor 
in  investigations  which  lead  to  the  conclusion  that  his  cli- 
ent has  no  real  interest  in  the  matter,  he  is  entitled,  never- 
theless, to  compensation  for  his  services.  If  plaintiff  proves 
the  services  on  account  of  which  he  sues,  but  introduces  no 
proof  of  their  value,  the  jury  may,  from  their  own  knowl- 
edge of  the  business  and  affairs  of  society,  fix  a  reasonable 
value  and  find  a  verdict  accordingly.^ 

An  agent  of  a  bank,  by  means  of  false  representations  as 
to  his  authority  to  employ  attorneys  for  his  principal,  se- 
cured professional  services  for  the  bank  in  sundry  attach- 
ment proceedings,  and  on  suit  brought  against  the  bank  by 
the  attorney  for  the  value  of  his  services,  it  turned  out  that 
the  agent  had  no  such  authority  as  represented,  and  so  the 
bank  could  not  be  made  responsible;  but  the  attorney  was 
held  to  have  his  action  against  the  agent  personally  for  the 
value  of  his  services,  and  the  measure  of  his  damages  was 
held  to  be  the  reasonable  value  of  his  services  as  attorney, 

'  Rose  ?).  Spies,  44  Mo.  20.  Theresponsibility  of  determining  the  amount 
of  fees  due  for  professional  services  is  a  matter  of  great  delicacy,  and  the 
court  must  be  guided  by  a  conscientious  estimate  of  their  value.  (Suc- 
cession of  McCarty,  3  La.  An.  62.)  Counsel  fees  are,  in  point  of  fact,  from 
their  very  nature,  honorary,  and  are  not  susceptible  of  an  accurate  appre- 
ciation in  money.    (Edeliu  v.  Richardson,  4  La.  An.  503.) 

^  Darby  v.  Knapp,  2  Mo.  App.  486. 
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together  with  the  actual  amount  of  his  costs,  incurred  in 
the  suit  against  the  bank/ 

An  attorney  at  law  may  maintain  an  action  on  an  im- 
plied assumpsit  for  professional  services  rendered  by  him, 
and  the  rate  of  compensation  is  independent  of  the  benefit 
received.  In  every  transaction  in  life  where  there  has  not 
been  negligence,  want  of  skill,  or  a  stipulation  to  the  con- 
trary, labor  is  to  be  rewarded  in  proportion  to  the  pains 
taken  in  it,  and  not  in  proportion  to  the  results  produced 
by  it.  The  emploj'er  takes  his  chance  of  that.^  There  is 
no  implied  guarantee,  by  an  attorney  or  counsel,  when  re- 
tained by  the  client  in  the  ordinary  manner,  of  ultimate 
success,  or  of  the  soundness  of  his  opinions,  or  that  they 
will  be  finally  sustained  by  the  court  of  last  resort.  The 
only  contract  which  is  implied  is  that  of  ordinary  skill,  at- 
tention, and  diligence.'  "  The  services  of  a  lawyer  are  not 
to  be  estimated  by  the  length  of  his  speeches,  nor  the  benefit 
to  his  client  by  the  number  of  them,"  and  a  lawyer  is  en- 
titled to  his  counsel  fee,  although  he  does  not  argue  the 
case,  where  argument  is  unnecessary.^  Where  the  defend- 
ants had  retained  the  plaintiff  as  their  counsel  to  defend 
them  in  certain  actions,  and  executed  a  note  to  him  for  the 
sum  stipulated  as  his  fee,  to  an  action  on  the  note  defend- 
ants pleaded  that  the  consideration  had  failed — the  plain- 
tiff never  having  rendered  the  services  for  which  the 
note  was  given  as  compensation.  There  was  no  evidence 
of  any  service  rendered ;  but  it  was  proved  that  the 
parties  who  had  cited  the  defendants  had  effected  a  com- 
promise by  which  the  latter  were  discharged.  The  court 
held  that  the  attorney  was  entitled  to  recover  on  the  note^ 
and  that  his  inaction  might  have  been  the  result  of  a  con- 

'  Wright  V.  Baldwin,  51  Mo.  269.  The  court  ought  not  to  receive  testi- 
mony of  the  value  of  such  professional  services  as  administering  an  es- 
tate. It  should  pass  upon  them  as  an  expert.  As  the  services  to  be  thus 
compensated  are  rendered  under  the  eye  of  the  court,  it  should  fix  tlie 
value  of  them  on  its  own  responsibility.  (Dorsey  v.  Creds.  5  Martin  N. 
S.  399;  Baldwin  v.  Carlton,  15  La.  395.) 

'  Foster  v.  Jack,  4  Watts,  334. 

=  Bowman  v.  Tallman,  2  Robt.  385;  27  How.  Pr.  212.    See  sec.  285,  ante. 

*  Hennen  v.  Bourgeat,  12  Rob.  La.  622. 
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viction  that  it  would  lead  to  a  compromise  more  advanta- 
geous to  his  clients  than  an}'  judgment  which  he  could 
hope  to  obtain.  "  It  is  clear,"  said  Martin,  J.,  "  that  if  he 
had  run  the  risk  of  a  trial  and  failed,  he  would  have  been 
entitled  to  the  stipulated  reward  ;  and  we  agree  *  *  that 
he  equally  earned  it  by  temporizing  and  holding  himself 
ready  to  improve  any  favorable  chance  that  might  present 
itself."  Nor  will  professional  charges  be  rejected  merely 
for  want  of  success  in  litigation,  unless  some  clear  proof  of 
mismanagement,  neglect  of  duty,  or  gross  ignorance  is 
shown.'  The  fact  that  two  other  counsel  were  engaged  be- 
fore him  in  the  same  case  will  not  deprive  the  third  coun- 
sel of  his  fee,  unless  the  client  shows  he  neglected  his  duty. 
But  where  several  suits  are  made  to  depend  upon  the  argu- 
ment of  one,  the  charges  should  not  be  multiplied  at  the 
full  rate,  as  if  there  had  been  separate  hearings  in  each 
case,  but  should  be  confined  to  such  services  as  were  ac- 
tually rendered.'^ 


'  Brackett  v.  Sears,  15  Mich.  244;  Bills  v.  Polk,  72  Tenn.  4fl4. 

'  Brackett  v.  Sears,  15  Mich.  244.  The  services  of  a  standing  or  regu- 
larly appointed  attorney  are  usually  rendered  pursuant  to  some  general 
contract  or  understanding,  and  whatever  is  due  therefor  at  the  end  of 
the  service  or  employment  constitutes  but  one  cause  of  action,  and  can- 
not be  split  up  into  several  distinct  ones.  (Lucas  v.  Le  Compte,  42  111. 
303.)  And  it  is  said  that  courts  should  leave  no  loophole  through  which 
a  discarded  attorney  may  be  tempted  to  harass  and  oppress  his  client 
with  vexatious  litigation.  (Hughes  v.  Dundee,  Mort.  etc.  Co.  11  Sawyer, 
545.) 

Considerations  which  may  influence  professional  charges. — In  discussing 
the  proper  basis  for  computing  the  compensation  of  attorneys  and  coun- 
sel in  the  absence  of  any  express  agreement,  the  U.  S.  Circuit  Court,  in 
Lombard  v.  Bayard,  (1  Wall.  Jr.  207)  said  :  "  The  law  could  not  well  fit  a 
standard  which  would  be  just  in  all  cases,  nor  can  the  court.  The  serv- 
ices of  men  of  learning,  skill,  and  experience  in  their  professions  are 
not  to  be  rated  like  those  of  day  laborers.  It  is  a  question  of  great  deli- 
cacy for  the  court  to  be  called  upon  to  judge  what  is  a  proper  compensa- 
tion for  them.  The  facts  of  the  case  from  their  character  cannot  be 
sufHciently  brought,  or  very  suflBciently  discussed,  before  the  court,  nor 
the  compensation  tested  by  any  certain  rule;  and  this  last  point  must 
generally  be  submitted  to  the  candor  and  judgment  of  the  members  of 
a  profession  eminent  among  all  others  for  honor  and  integrity."  *    *    * 

"  Every  gentleman  of  the  bar  well  knows  that  there  cannot  be  any  one 
rule  of  charges  in  the  nature  of  a  horizontal  tariff  for  all  causes.  Often 
where  the  parties  are  poor,  and  the  matters  in  contest  small,  counsel  re- 
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§  344.  The  Statute  of  Limitations  does  not  commence 
to  run  on  the  claim  of  an  attorney  for  services  and  disburse- 
ments until  the  termination  of  the  proceeding  in  which 
they  were  rendered  and  disbursed,  where  liis  employment 
was  to  conduct  such  proceeding  to  its  termination,  or  until 
the  emploj'ment  is  otherwise  terminated.'  Interest  is  recov- 
erable from  the  time  the  account  is  rendered  to  the  client.^ 
Under  a  general  retainer  to  prosecute  an  action  the  attorney 
may,  on  perfecting  judgment  in  favor  of  his  client,  bring  an 
action  immediately  to  recover  his  costs,  and  if  he  neglects 
to  prosecute  within  the  statutory  time  after  such  judgment 
is  perfected,  the  Statute  of  Limitations  may  be  pleaded,  and 
will  bar  the  action.  As  between  attorney  and  client,  the 
amount  of  costs  claimed  by  the  attorney  must  be  liquidated 
before  interest  can  be  allowed.^ 


ceive  but  very  inadequate  compensation  for  their  exertion  of  mind  and 
body;  and,  for  myself,  I  know  tliat  some  of  the  most  severe  labors  of 
my  professional  life  have  been  the  least  well  paid.  In  other  cases,  where 
the  parties  are  wealthy,  and  the  sum  in  controversy  large,  they  will  re- 
ceive a  tenfold  greater  compensation  for  a  tithe  of  the  same  labor.  In 
some  cases  the  whole  sum  in  dispute  would  be  poor  compensation.  In 
others,  five  per  cent,  of  it  will  be  very  liberal.  Hence  in  all  cases  pro- 
fessional compensation  is  gauged  not  so  much  by  the  amount  of  the 
labor,  as  by  the  amount  in  controversy,  the  ability  of  the  party,  and  the 
result  of  the  effort." 

At  the  time  when  fees  were  fixed  by  statute,  the  law  implied  a  promise 
on  the  part  of  the  client  to  pay  his  attorney  for  his  services  at  least  the 
statute  rate  of  compensation.  The  burden  of  proving  that  the  attorney 
undertook  to  perform  the  service  for  a  less  rate,  or  without  charge, 
rested  upon  the  client. 

Such  an  agreement,  being  in  the  face  of  a  legal  conclusion  to  the  con- 
trary, should  be  made  out  by  evidence  equal  to  a  positive  stipulation. 
(Brady  v.  New  York  City,  1  Sand.  569.) 

And  the  same  rule  obtains  in  oases  where  an  attorney  is  appointed  to 
act  as  trustee  to  the  estate  of  an  intestate. 

'  Davis  V.  Smith,  48  Vt.  52;  Noble  v.  Bellows,  53  Vt.  527;  Bartlett  v.  Odd 
Fellows'  Sav.  Bank,  79  Cal.  218;  12  Am.  St.  Rep.  139;  Clarkson  v.  Y'oung, 
33  N.  Y.  St.  Rep.  579. 

'  Bathgate  v.  Haskin,  59  N.  533;  Davis  v.  Smith,  48  Vt.  62;  Fenno  v. 
English,  22  Ark.  170;  Whitehead  v.  Low,  7  Ex.  691;  Hall  v.  Wood,  9  Gray, 
60;  Adams  v.  Bank,  36  N.  Y.  255;  Mygatt  v.  Wilcox,  45  N.  Y.  306;  6  Am. 
Rep.  90:  Bowman  v.  Tallman,  2  Robt.  385;  11  Eng.  L.  &  Eq.  587;  4  Binn. 
339.  The  statute  commences  to  run  from  the  recovery  of  judgment. 
(Johnson  v.  Pyles,  19  Miss.  189.    See,  also,  Hancock  v.  Pico,  47  Cal.  161.) 

^  Adams  v.  Fort  Plain  Bank,  23  How.  Pr.  45. 
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§  345.     Compensation  under  special  agreement. — It  is 

established  bj'  the  weight  of  authority  that  even  where  a 
fee  bill  is  provided  by  law,  an  attorney  may  make  a  spe- 
cial agreement  with  his  client  for  compensation.'  We  have 
already  seen  that  an  extortionate  agreement  will  not  be 
upheld.  An  assignment  by  the  client  to  his  attorney,  by 
way  of  security  for  services  actually  rendered,  will  be  sus- 
tained ;  but  not  a  direct  sale.'''  The  agreement  may  secure 
to  the  attorney  a  fee  proportionate  to  the  amount  collected, 
but  is  invalid  if  it  amounts  to  a  partnership  by  the  attorney 
in  the  venture  of  a  contested  litigation.^ 

It  has  been  seen  that  an  attorney  is  entitled  to  a  commis- 
sion on  collections,  and  that  he  is  to  be  compensated  in 
proportion  not  only  to  the  skill  and  industry  applied,  but 
to  the  responsibility  assumed ;  and  he  may  lawfully  con- 
tract, in  addition  to  his  retainer,  for  a  percentage  on  the 
amount  recovered  by  him.  But  to  become  a  partner  in  the 
results  of  a  speculative  suit  tends  to  unduly  stimulate  liti- 
gation, and  destroys  the  distinction  between  counsel  and 
parties.  For  these  reasons  courts  have  generally  refused 
their  aid  to  enforce  contracts  by  which  counsel  and  client 
try  their  cases  on  shares.* 

'  Wharton  on  Agency,  sec.  618;  Wallis  v.  Loubat,  2  Denio,  607;  Easton 
V.  Smith,  1  E.  D.  Smith,  318;  Jenkins  v.  VPilliams,  2  How.  Pr.  2bl;  Lander 
V.  Caldwell,  4  Kan.  339;  Major  v.  Gibson,  1  Pat.  &  H.  48;  Leoatt  v.  Sallee, 
3  Port.  115;  29  Am.  Dec.  249.  Bu,t  see  Merritt  v.  Lambert,  10  Paige,  352; 
Simpson  v.  Lamb,  7  El.  &  B.  84. 

■^  Anderson  v.  Radcliffe,  El.  B.  &  E.  805-817;  Simpson  v.  Lamb,  7  El.  & 
B.  84.  The  English  rule  which  prohibits  attorneys  from  taking  in  ad- 
vance a  security  for  the  payment  of  future  costs  of  the  litigation  is  not 
in  force  in  New  York.    (Hall  v.  Grouse,  13  Hun,  557.) 

=  Wylie  V.  Coxe,  15  How.  U.  S.  416;  Ex  parte  Piatt,  2  Vi^all.  Jr.  453;  Tap- 
ley  V.  Coffin,  12  Gray,  420;  Major  v.  Gibson,  1  Pat.  &  H.  48;  Fogarty  v. 
Jordan,  2  Robt.  319;  Ogden  v.  Ues  Arts,  4  Duer,  275;  Benedict  v.  Stewart, 
23  Barb.  420;  Bayard  v.  McLane,  3  Har.  (Del.)  139;  White  v.  Roberts,  4 
Dana,  172;  Evans  v.  Bell,  6  Dana,  470;  Ryan  v.  Martin,  18  Wis.  672. 

'  Merritt  v.  Lambert,  10  Paige,  352;  Satterlee  u.  Frazer,  2  Sand.  141; 
Boardman  v.  Thompson,  25  Iowa,  487;  Halloway  v.  Lowe,  7  Port.  488; 
Elliott  V.  McClelland,  17  Ala.  206;  Stanton  v.  Haskins,  1  McR.  558.  As  to 
this  distinction  in  the  Roman  Law,  consult  Wharton  on  Agency,  sees. 
620,  621.  Where  an  attorney  undertakes  to  prosecute  an  action  at  his 
own  expense' in  consideration  of  one-half  of  what  may  be  recovered,  and 
he  fails  to  recover,  and  dismisses  the  action  upon  a  compromise  for 
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If  the  special  agreement  is  rescinded,  or  is  void  for 
champerty,  the  attornej'  may  recover  on  a  quantum  meruit 
for  his  services.  But  he  is  limited  in  such  a  suit  to  the 
valuation  he  himself  attached  to  his  services  in  the  special 
agreement.^ 

Where,  after  an  attorney's  services  are  ended,  his  com- 
pensation is  fixed  by  mutual  agreement  of  the  parties,  effect 
will  be  given  to  the  contract.  In  such  case,  the  parties 
having  themselves  established  the  value  of  the  services,  the 
compensation  cannot  be  withheld  on  the  ground  that  it  is 
excessive.^  An  agreement  made  after  a  judgment  is  recov- 
ered, that  the  attorney  shall  have  part  of  the  judgment 
when  collected,  is  valid.'  But  an  agreement  between  attor- 
ney and  client,  after  the  former  has  been  employed,  by 
which  the  original  contract  is  varied,  and  greater  compen- 
sation secured  to  counsel,  has  been  held  void  ;  *  and  so  has 
an  agreement  by  a  solicitor  to  defend  a  suit  concerning 
land,  in  consideration  of  being  allowed  the  rents  and  pi'ofits 
of  the  land,  pending  the  suit.* 

An  agreement  made  by  an  attorney  with  a  client  to  ren- 
der his  professional  services  in  the  "  courts  of  the  State,"  in 
actions  to  test  the  validity  of  the  client's  title  to  certain  real 
estate,  in  consideration  of  the  conveyance  by  the  client  to 


money,  he  is  accountable  to  his  client  for  money  received  as  the 
result  of  the  stipulations  made  by  him  in  the  litigation,  and  cannot 
deduct  expenses  from  the  client's  share  of  money  received.  (McKaven 
V.  Dameron,  82  Cal.  57.) 

'  Coopwood  V.  Wallace,  12  Ala.  790;  Lewis  v.  Yale,  4  Fla.  418;  Thurston 
V.  Percival,  1  Pick.  415;  Caldwell  v.  Shepherd,  6  T.  B.  Mon.  392;  Rust  v. 
Larue,  4  Litt.  416;  14  Am.  Dec.  172;  Quint  v.  Ophir,  4  Nev.  304.  See  Lecatt 
V.  Sallee,  3  Port.  115;  Morgan  v.  Roberts,  38  111.  65. 

^  McElrath  v.  Dupuy,  2  La.  An.  521;  Jenkins  v.  Williams,  2  How.  Pr. 
261. 

'  Floyd  V.  Goodwin,  8  Yerg.  484;  29  Am.  Dec.  130. 

■*  Lecatt  V.  Sallee,  3  Port.  115.  All  dealings  between  attorney  and  client, 
for  the  benefit  of  the  former,  are  presumptively  fraudulent  and  void,  and 
before  an  attorney  can  recover  on  a,  contract  for  fees,  made  during  the 
existence  of  that  relation,  he  must  show  that  the  transaction  was  per- 
lectly  fair,  and  that  the  client  entered  into  it  freely  and  with  such  an 
understanding  of  his  rights  as  to  enable  him  to  thoroughly  comprehend 
the  eflect  of  the  contract.    (Thomas  v.  Turner,  (Va.)  12  S.  E.  Rep.  149.) 

»  Merritt  v.  Lambert,  10  Paige,  352. 
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the  attorney  of  a  portion  of  the  land,  does  not  bind  the  at- 
torney to  render  his  services  in  an  action  brought  to  test 
the  validity  of  the  same  title  in  the  Federal  Courts  for  the 
same  State;  and  such  an  agreement  being  fair  and  free 
from  fraud,  and  the  land  conveyed  by  the  client  a  reason- 
able fee  for  the  services  agreed  to  be  rendered,  the  attorney 
will  not  be  compelled  to  reconvey  upon  payment  of  a  rea- 
sonable fee  for  services  rendered,  because,  by  reason  of  the 
suit  brought  in  the  Federal  Court,  the  client  compromised 
with  the  opposing  parties,  and  paid  a  large  sum  of  money 
to  acquire  opposing  claims,  and  the  attorney  was  not  com- 
pelled to  render  the  full  amount  of  services  rendered.' 

§  346.    Express  contracts  between  attorney  and  client. 

■ — The  rule  is  now  almost,  if  not  quite,  universal,  that  an 
attorney  is  as  free  to  make  any  contract  with  his  client  on 
the  subject  of  compensation  for  his  services  as  any  other 
individual  is ;  and  in  Pennsylvania,  even  at  the  time  when 
the  amount  of  an  attorney's  or  counsellor's  fees  was  fixed  by 
statute,  where  the  contract  between  attorney  and  client  was 
a  specialty  contract,  such  as  a  bond,  note,  or  other  obliga- 
tion, an  action  might  be  maintained  thereon,  and  recovery 
had,  by  the  lawyer.^  But  the  remedy  of  the  attorney  against 
the  client  on  all  contracts  was  recognized  in  the  case  of  Gray 
V.  Brackenridge,  2  Pa.  181,  and  the  right  of  the  lawyer  to 
recover  was  no  longer  restricted  to  specialty  contracts,  but 
was  extended  to  all  express  contracts,  and  to  one  class  of 
implied  contracts — i.  e.,  an  assumpsit  to  pay  for  an  attor- 
ney's services  quantum  meruit. 

"  In  all  cases  where  the  relation  of  attorney  and  client 
exists,  and  it  is  desired  to  make  further  professional  en- 
gagements, it  is  the  duty  of  the  attorney  to  have  the  con- 
tract (if  there  be  one)  clearly  and  definitely  stated  and  un- 

'  Mahoney  v.  Bergin,  41  Cal.  423.  A  contract  by  a  client  to  convey  land 
to  his  attorney  as  compensation  for  services  may  be  specifically  enforced, 
if  the  attorney  has  fully  complied  with  his  part  of  the  contract.  (King  v. 
Gildersleve,  79  Cal.  504.) 

'  Mooney  v.  Lloyd,  5  Serg.  A  R.  412. 
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derstood,  not  only  in  its  language,  but  also  in  its  spirit,  and 
legal  and  practical  results."  It  is  necessary  "that  the  means 
used  to  obtain  the  contract  be  free,  not  only  of  fraud,  actual 
or  constructive,  but  also  of  any  other  inequitable  consider- 
ation ;  that  every  material  circumstance  or  fact  connected 
with  the  execution  of  the  contract,  and  calculated  to  inform 
the  client  of  his  rights  and  responsibilities,  be  declared  to 
him,  without  reservation  ;  that  the  attorney  inform  himself 
of  all  such  facts  and  circumstances  which  would  reasonably 
come  within  the  knowledge  of,  and  which  would  likely  pre- 
vent the  execution  of  the  contract  by,  the  client;  that  he 
does  not  contract  for  a  greater  benefit  than  his  services  are 
reasonably  worth,  with  reference  to  the  trouble  and  diffi- 
culties of  the  particular  case,  amount  involved,  either  of  a 
pecuniarj'  character,  or  reputation  personally,  etc.;  that  the 
onus  shall  devolve  on  the  attorney  to  show  that  the  con- 
tract was  free  from  all  fraud,  undue  infiuence,  and  exorbi- 
tancy of  demand  ;  that  the  attorney,  having  performed  his 
part  of  the  contract  reasonably,  and  with  due  skill  and  dili- 
gence, without  regard  to  the  result  of  the  litigation,  shall 
be  entitled  to  recover  the  amount  specified,  provided  he 
brings  the  contract  within  the  foregoing  principles.  In  the 
absence  of  a  contract,  the  attorney  is  entitled  to  recover  on 
a  quantum,  meruit  for  such  labor  as  he  shall  have  per- 
formed."' 

Where,  in  a  special  contract  between  an  attorney  and  his 
client,  the  former  agrees  to  defend  the  latter  on  a  charge  of 
felony  for  a  stipulated  fee,  and  after  rendering  a  part  of 
such  services,  and  being  willing  and  readj'^  to  render  the 
rest,  is  prevented  therefrom  by  the  escape  of  said  client  from 
justice,  said  attorney  is  entitled,  under  his  contract,  to  the 
entire  fee  agreed  upon,  and  he  may  prove  and  recover  said 
demand  as  set-off  in  an  action  of  debt  brought  against  him 
by  his  client.^ 

'  Planters'  Bank  v.  Hornberger,  4  Cold.  (Tenn.)  531. 

'  Bright  V.  T»ylor,  4  Sneed,  (Tenn.)  159.  Wherean  attorney  is  retained 
for  a  particular  case,  and  does  work,  and  is  discharged  without  fault  on 
his  part,  the  only  measure  of  damages  is  the  price  agreed  to  be  paid. 
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So  long,  therefore,  as  it  be  not  oppressive,  an  attorney  is 
at  liberty  to  make  any  manner  of  contract  with  his  client, 
and  to  take  the  client's  bond,  note,  or  other  obligation,  for 
the  amount  of  his  stipulated  fee;  to  take'  assignments  of 
debt,  choses  in  action,  etc.;  to  take  conveyances,  mortgages, 
and  all  manner  of  securities.  The  attorney  is  at  liberty  to 
bind  himself  to  render  any  manner  of  service,  whether  to 
attend  to  a  particular  suit  or  suits,  or  to  attend  generally 
to  his  client's  legal  business  for  a  definite  or  indefinite  term. 
And  the  client  may  lawfully  agree  to  pay  his  attorney  such 
a  recompense  for  his  services  as  either  in  amount  or  kind 
may  be  agreeable  to  the  contracting  parties,  and  both  parties 
will  be  bound  by  the  terms  of  the  contract.  Where  the 
contract  between  the  parties  is  measured  by  time,  such  as 
where  an  attorney  is  employed  by  the  year,  the  contract  is 
binding  on  both  parties  for  the  duration  of  that  time,  (unless 
there  is  a  provision  authorizing  either  party  to  retract  at 
will  or  upon  notice  given)  as  wliere  a  corporation  appoints 
an  attorney  who  accepts  the  office  to  manage  its  legal  busi- 
ness for  a  year,  with  a  stated  annual  salary,  the  contract  is 
binding  on  both  parties  for  that  time;  and  if  tiie  attorney 
is  dismissed  before  the  expiration  of  the  year,  he  may  Recover 
his  full  salary.^ 

§  346a.  Compensation — Contracts  construed. — An  at- 
torney was  employed  to  defend  a  suit,  the  written  contract 
of  retainer  providing  for  the  payment  to  him  of  the  sum  of 
three  thousand  dollars  as  his  fee,  in  case  of  success,  or  fifty 
dollars  per  day  for  time  employed,  if  the  client  should  elect 

(McElhinney  v.  Kline,  6  Mo.  App.  84;  Bartlett  v.  Odd  Fellows'  Sav.  Bank, 
79  Cal.  218;  12  Am.  St.  Rep.  139;  Webb  v.  Trescony,  76  Cal.  621.)  He  may 
claim  the  whole  compensation  agreed  on,  subject  to  such  abatement  as 
would,  in  the  natural  course  of  things,  have  been  incurred  by  him  if  the 
services  had  been  continued.  (Brodie  o.  Watkins,  33  Ark.  545;  34  Am" 
Rep.  49;  Kersey  v.  G-arton,  77  Mo.  645.) 

'  Orphan  Asylum  v.  Miss.  Mar.  Ins.  Co.  8  La.  185.  An  attorney  may 
contract  with  his  client  for  a  special  fee  in  a  special  case,  where  the  cli- 
ent is  a  corporation  which  the  attorney  is  serving  at  a  salary  which  may 
be  changed  at  the  option  of  the  corporation,  and  where  the  period  of  the 
attorney's  employment  is  subject  to  the  same  condition.  (Bartlett  v.  Odd 
Fellows'  Sav.  Bank,  79  Cal.  218;.  12  Am.  St.  Rep.  139.) 

A.   &   C— 45. 
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■not  to  defend  the  suit  to  a  final  termination.  The  client 
'did  so  elect,  and  notified  the  attorney,  and  it  was  held  that 
the  latter  was  entitled  to  fifty  dollars  for  each  day's  service 
up  to  three  thousand  dollars,  but  to  nothing  in  excess  of 
the  latter  sum.'  Under  a  contract  by  a  railroad  company 
to  pay  an  attorney  reasonable  fees  "for  assisting  in  trials 
of  cases  against  the  company,"  his  compensation  is  not  lim- 
ited to  services  rendered  in  "  trials,"  in  its  narrowest  tech- 
nical signification,  but  extends  to  necessary  services  ren- 
dered in  actions.'^  Where  an  attorney  is  retained  to  defend 
several  cases,  one  of  which  is  agreed  to  be  tried  as  a  test 
case,  the  others  to  abide  its  result,  and  the  test  case  is  tried 
alone,  and  decided  in  favor  of  the  defense,  whereupon  the 
others  are  dismissed,  the  services  of  the  attorney  in  the  test 
case  may  be  considered  as  rendered  also  in  the  others,  and 
he  may  recover  the  reasonable  value  of  his  services  in  the 
cases  not  tried  in  fact."  Where  an  attornej'^  undertakes  to 
prosecute  a  case  under  a  special  contract,  and  after  perform- 
ing some  services  transfers  the  management  of  the  case  to 
^ another  attorney,  whom  he  represents  to  his  client  to  be 
simply  an  associate,  the  attorney  to  whom  the  case  is  trans- 
ferred is  bound  by  the  contract  in  the  absence  of  knowl- 
edge and  assent  by  his  client  to  its  termination.''  If  an 
attorney's  fees  are  contingent  upon  the  success  of  certain  liti- 
gation, the  question  whether  the  party  is  successful  or  not 
depends  upon  the  particular  facts  of  the  case,  and,  under 
certain  circumstaoces,  a  litigant  may  be  successful,  if  he 
gains  substantially  everything  of  value  involved  in  the  con- 
troversy, without  winning  everything  that  is  asked  for,  and 
the  attorney  be  entitled  to  his  fees.*  A  contract  entered 
into  by  a  guardian  with  an  attorney  to  pay  him  for  his  serv- 
ices one-third  of  the  value  of  the  real  estate  recovered,  was 
sustained,  and  the  specificperformance  thereof  decreed.  And 

'  Elliott  V.  Rubel,  132  111.  9. 

^  Louisville,  etc.,  R.  R.  Co.  v.  Reynolds,  118  Ind.  170. 
'  Town  of  Bruce  v.  Dickey,  116  111.  527.    Compare  Cole  v.  Richmond 
Min.  Co.  18  Nev.  120. 
*  Ennis  v.  Hultz,  46  Iowa,  76.  Compare  Hudspeth  v.  Yetzer,  78  Iowa,  11. 
^  Cole  V.  Richmond  Min.  Co.  18  Nev.  120. 
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it  was  further  held,  that  the  attorney  could  not  be  required 
to  pay,  out  of  the  sum  coming  to  him,  the  fees  of  counsel 
employed,  not  by  him,  but  by  a  third  person.'  A  contract 
for  services  rendered  by  an  attorney  to  an  administrator  in 
recovering  the  estate,  or  any  part  of  it,  would  ordinarily  be 
enforceable  only  against  the  administrator  personally.  But 
in  case  of  the  fraud  or  insolvency  of  the  administrator,  the 
attorney  may  resort  to  equity,  and  be  enabled  to  maintain 
his  claim  against  the  estate  directly,  provided  he  has  acted 
in  strict  good  faith.^  If  one  employs  an  attorney  to  advise 
him  for  a  stated  period,  at  a  stipulated  salary,  it  is  no  de- 
fense when  sued  for  the  compensation,  that  he  had  no  oc- 
casion for  legal  advice  during  the  time  contracted  for.  The 
plaintiff's  readiness  to  perform  was  equivalent  to  perform- 


§  347.  Assignment  of  debt. — An  assignment  of  a  debt, 
made  with  notice  to  the  debtor  by  the  creditor,  to  his  attor- 
ney, in  payment  of  his  fees  and  disbursements  in  a  litiga- 
tion regarding  such  debt,  is  effectual  to  prevent  a  set-off 
against  it  of  a  separate  and  distinct  debt  due  to  that  debtor 
from  the  assignor.  And  in  such  case  it  makes  no  differ- 
ence whether  the  debt  assigned  and  that  claimed  to  be  set- 
off have  gone  into  judgment  or  are  in  suit  and  undeter- 
mined. But  this  decision,  forming  an  exception  to  the 
general  principle  regarding  the  assignment  of  a  chose  in 
action,  is  limited  to  the'  assignment  of  a  debt  or  judgment 
by  the  creditor  to  his  attorney  as  security  for  his  services 
and  disbursements  in  a  suit  brought  upon  the  debt,  or  in 
which  the  judgment  was  rendered.* 

§  348.  Agreement  for  fixed  sum  in  gross  not  void. — 
Assignment  of  chose  in  action. — An  attorney  at  law  and 
his  client  agreed  in  writing,  that  the  former  should  have 

'  Matter  of  Hynes,  105  N.  Y.  560. 
'  Murphy  v.  Baudaret,  13  Daly,  385. 
'  Jacks  V.  Thweatt,  39  Ark.  340. 
<  Eipley  v.  Bull,  19  Conn.  56. 
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the  sum  of  $1,240,  in  full  of  all  charges  for  past  services, 
and  the  further  sum  of  $400,  in  full  satisfaction  of  all 
future  services  in  certain  suits;  in  consideration  of  which, 
and  for  the  purpose  of  securing  the  payment  of  the  sums 
above  named  to  the  attorney,  the  client  assigned  to  him 
his  share  in  his  father's  estate,  then  under  administration  ; 
and  it  was  agreed  that  the  attorney  should  collect  and  re- 
ceive the  same,  and  after  deducting  the  necessary  expenses, 
pay  to  himself  said  sums  of  $1,240  and  $400,  and  the  resi- 
due to  the  client,  and  that  all  future  bills  of  costs  in  those 
suits,  except  for  money  paid  out  by  the  client,  should  be- 
long to  the  attorney ;  and  the  attorney  agreed,  in  case  he 
should  collect  the  full  sum  of  $1,640,  to  pay  his  client  $100. 
The  attorney  continued  during  his  life  to  carry  out  the 
agreement  according  to  its  terms,  but  died  without  having 
brought  to  a  conclusion  the  suits  mentioned  in  the  agree- 
ment. His  executors  brought  suit  to  recover  $1,240.  The 
court  held  that  the  plaintiffs  were  entitled  to  recover.  "  The 
transfer  was  not  an  absolute  sale  in  payment  and  discharge 
of  the  debt,  but  merely  as  security  therefor.  *  *  *  \\,r^, 
perceive  no  ground  of  objection  to  the  plaintiff's  recovering 
for  past  services."  *  *  *  "  "^phg  effect  of  the  indenture 
was  not  such  as  to  preclude  the  testator  from  resorting  to 
the  defendant  for  prior  services,  if  they  were  not  paid  from 
tiiat  source."  And  it  seems  that  no  part  of  the  agreement 
was  void  for  champerty.  And  so  far  as  the  future  services 
were  stipulated  for,  it  seems  to  have  been  a  mere  agreement 
to  do  certain  services  as  a  counsellor  and  attorney  at  law, 
for  a  specified  sum.  It  does  not  become  any  more  illegal 
by  reason  of  taking  security  for  the  payment  of  such  fees, 
by  giving  the  attorney  a  lien  upon  the  demand  when  col- 
lected.^ 

Where  a  promissory  note,  being  at  the  time  a  chose  in 
action,  was  transferred  to  an  attorney  to  pay  and  satisfy 
him  for  his  fees  and  charges  as  attorne}''  and  counsel  dur- 
ing the  pending  of  an  action  against  his  clients  to  obtain 

'  Tapley  v.  Coffin,  12  Gray,  420. 
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this  and  two  other  notes  of  a  like  amount,  it  was  held  that 
the  plaintiff  in  the  action  acquired  a  lien  on  the  notes, 
which  was  good  against  all  persons  chargeable  with  knowl- 
edge, or  who  had  knowledge  of  such  lien.  The  attorney 
took  the  note  in  question  with  the  risk  of  the  plaintiff  be- 
ing able  to  establish  the  fraud  in  its  transfer  by  his  clients. 
If  the  plaintiff  had  failed  to  establish  such  fraud,  the 
attorney's  title  would  have  been  perfect.  But  if  he  suc- 
ceeded, the  lien  created  by  the  commencement  of  the  action 
would  relate  back  to  the  time  when  the  action  was  com- 
menced, and  overreach  the  title  of  the  attorney  to  retain 
the  note.^ 

§  349.  Promissory  note  for  services. — The  following 
cases  show  that  where  a  promissory  note  is  given  to  an  at- 
torney for  services  to  be  rendered,  it  must  be  paid  at  ma- 
turity, even  where  the  payee  has  not  rendered  the  entire 
service  which  was  the  consideration  for  the  note,  at  least 
where  the  attorney  has  been  in  no  default. 

A  party  who  has  given  a  note  payable  at  a  particular 
day,  upon  the  consideration  that  the  payee,  an  attorney, 
agreed  to  perform  certain  services  for  him,  but  without  any 
time  being  fixed  when  the  services  should  be  performed, 
cannot,  when  the  payee  is  in  no  default,  but  able,  and 
ready,  and  willing  to  comply  with  the  contract  on  his  part, 
defeat  a  recovery  on  the  note,  on  the  ground  that  the  payee 
had  not  yet  rendered  the  entire  services  contemplated  by 
his  agreement.  The  consideration  of  the  note  being  the 
agreement  of  the  payee  to  perform  the  services,  and  the 
payment  of  the  money  not  being  made  to  depend  upon  the 
performance  as  a  condition  precedent,  and  the  payee  being 
in  no  default,  the  note  remains  obligatory  upon  the  maker. 
If  the  payee  of  the  note  had  failed  or  refused  to  perform 
the  services  stipulated,  that  would  be  a  failure  of  consider- 
ation ;  but,  until  he  does  some  act,  or  omits  to  perform  some 
duty  to  which  he  was  bound  and  which  puts  him  in  de- 

'  Jeffres  v.  Cochrane,  47  Barb.  557. 
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fault,  the  consideration  of  the  note  cannot  be  said  to  have 
failed  in  any  respect.' 

When  an  attorney  was  employed  to  aid  or  assist  in  pros- 
ecuting an  action,  for  which  his  client  executed  a  note  to 
him  for  his  fee,  and  the  attorney  afterward  attended  to  the 
suit  for  about  three  years,  until  the  client  thought  it  to  his 
interest  to  put  an  end  to  the  litigation  by  compromise  with- 
out any  trial  on  its  merits,  it  was  nevertheless  held  that  the 
attorney  was  entitled  to  recover  the  whole  amount  of  his 
fee.  The  court  said  the  client  "  was  bound  in  law  and 
morals  to  pay  it,  [the  fee]  because  the  counsel  faithfully 
performed  his  part  of  the  contract,  and  attended  to  the 
prosecution  of  the  action  from  the  time  he  was  employed 
to  do  so  until  its  termination  in  the  circuit  court."  ^ 

In  a  case  where  a  promissory  note  had  been  given  as  a 
fee  to  an  attorney,  to  secure  his  services  in  the  defense  of  a 
criminal  suit,  and  a  nolle  prosequi  having  been  entered  by 
the  prosecution,  the  maker  of  the  note  refused  to  pay  it,  on 
the  ground  of  a  failure  of  the  consideration,  it  was  held 
that  the  retainer  of  the  attorney  was  a  good  consideration 
for  the  promise  to  pay  the  stipulated  amount ;  and  that,  as 
the  attorney  did  all  that  could  be  required  of  him  to  be 
done  in  the  suit,  and  was  not  in  default  in  the  perform- 
ance of  his  part  of  the  contract,  he  was  entitled  to  recover 
the  stipulated  remuneration.^ 

But  a  promissory  note  given  as  a  fee  to  an  attorney  for 
services  to  be  rendered  in  a  suit  is  not  collectible,  even 
when  it  has  been  assigned  to  an  innocent  transferee,  if  the 
attorney  has  failed  to  attend,  either  in  person,  or  by  some 
other  competent  attorney,  and  properly  conduct  the  suit.* 

§  349a.    Compensation — Stipulation  in  note  for  fee. — 

An  unconditional  promise  in  a  note  to  pay  attorney's  fees  is 
valid,  but  such  stipulation  becomes  operative  and  can  be 

'  Walker  v.  Clay,  21  Ala.  797.    See  Cooley  v.  Dougherty,  5  La.  An.  163. 
^  McClain'w.  Williams,  8  Yer.  (Tenn.)  230. 
'  Pennington  v.  Nave,  15  Ind.  323. 
*  Weed  V.  Bond,  21  Ga.  195. 
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enforced  only  when  expenses  have  been  actually  and  neces- 
sarily incurred  in  the  employment  of  an  attorney  for  the 
enforcement  of  collection,  and  then  only  to  the  extent 
actually  paid  or  to  be  paid,  or  is  reasonably  chargeable.^ 
An  attorney's  fee  may  be  authorized  in  a  power  of  attorney 
attached  to  a  promissory  note,  in  case  of  a  confession  of 
judgment  under  the  power,  but  this  will  not  justify  the 
court  in  allowing  such  fee  in  an  ordinary  suit  on  the  note.'^ 
A  stipulation  in  a  note  to  "pay  all  costs  of  collecting  not 
less  than  ten  per  cent.,  on  failure  to  pay  at  maturity,"  must 
be  construed  to  refer  to  an  attorney's  fee,  since  the  j^arties 
bound  on  the  paper  are  liable  for  court  costs  without  any 
agreement  to  pay  them.^  Such  stipulation  includes  a  reason- 
able attorney's  fee,  and  is  not  usurious  on  its  face.*  Under 
the  Nebraska  statute,  if  the  instrument  sued  on  provides  for 
an  attorney's  fee,  its  allowance  is  no  part  of  the  judgment 
for  the  debt  itself,  but  is  merely  taxed  as  costs.^  The  validity 
of  a  stipulation  in  a  note  or  other  contract  for  a  reasonable 
attorney's  fee  is  well  sustained  by  authority.* 

g  3496.    Compensation — Mortgage  foreclosure. — In  the 

absence  of  a  provision  in  a  mortgage  authorizing  the  col- 
lection of  fees  or  costs  on  foreclosure,  no  costs  can  be  taxed 
against  the  land  or  the  mortgagor,  except  such  as  are  ordi- 
narily taxed  between  plaintiff  and  defendant.'  And  the 
attorney's  fee  for  collection,  usually  inserted  in  mortgages, 

'  Goss  V.  Boweti,  104  Ind.  207;  Harvey  v.  Baldwin,  124  Ind.  59;  Kennedy 
V.  Richardson,  70  Ind.  524.    Compare  Harvey  v.  Baldwin,  124  Ind.  59. 
.     '  Dowty  V.  Holtz;,  85  111.  525. 

'  Montgomery  v.  Crossthwait,  90  Ala.  553;  Williams  v.  Flowers,  90  Ala. 
136. 

■*  Munter  v.  Linn,  61  Ala.  494;  Williams  v.  Flowers,  90  Ala.  136. 

*  Hendrix  v.  Kieman,  6  Neb.  516.  Compare  Aultman  v.  Gibert,  28  S. 
C.  303. 

'  Wilson  Sew.  Machine  Co.  v.  Moreno,  6  Sawyer,  35;  Burns  v.  Scoggin, 
9  Sawyer,  73;  Bank  of  British  N.  A.  v.  Ellis,  6  Sawyer,  96, 104;  Gar  v. 
Louisville  Banking  Co.  11  Bush,  189;  Howensteln  v.  Barnes,  5  Dill.  482; 
Bowie  V.  Hall,  69  Md.  433;  9  Am.  St.  Rep.  433. 

'  .lefferson  v.  Earington,  53  Ark.  545;  Thomas  v.  Jones,  84  Ala.  302;  By- 
num  t).  JYederick,  81  Ala.  489;  Adams  v.  Kehlor  Milling  Co.  38  Fed.  Rep. 
281. 
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is  held  to  be  in  the  nature  of  a  penalty,  not  liquidated  dam- 
ages, and  its  enforcement  is  a  matter  within  the  control  of 
the  court  in  the  exercise  of  its  equity  powers/  The  stipu- 
lation in  the  mortgage  respecting  such  fee  is  not  control- 
ling.' It  is  within  the  province  of  the  court  to  determine 
whether  the  amount  claimed  is  reasonable  or  not.'  More- 
over, there  must  be  a  demand  and  refusal  to  pay,  before 
the  defendant  can  be  subjected  to  the  payment  of  attorney's 
commissions.''  And  where  a  mortgage  stipulates  for  an  al- 
lowance upon  foreclosure  of  an  attorney's  fee,  the  mortgagee 
is  not  entitled  to  charge  such  fee  by  way  of  compensation 
for  his  own.  services,  nor  for  the  services  of  an  attorne}', 
unless  one  has  been  actually  employed.^  A  vote  of  the  di- 
rectors of  a  corporation,  instructing  their  president  and 
secretary  to  execute  a  mortgage  to  secure  the  payment  of  a 
specific  debt,  does  not  authorize  the  insertion  of  a  contract  in 
such  mortgage,  binding  the  corporation  to  pay  the  mort- 
gagee an  attorney  fee  in  case  legal  proceedings  were  taken 
to  enforce  the  same.^  A  stipulation  in  a  chattel  mortgage 
for  an  attorney's  fee,  in  case  the  mortgage  is  enforced,  is 
valid.^ 

§  349c.    Compensation — Bringing  money  into  court. — 

Fees  allowed  for  bringing  money  into  court  are  not  de- 
pendent on  contract,  but  spring  out  of  the  law,  and  are 
such  reasonable  fees  as  the  law  will  allow.*  "Where  a  fund 
is  brought  into  a  court  of  equitj'  through  the  services  of  an 
attorney,  who  looks  to  that  alone  for  compensation,  he  is  to 

'  Daly  I).  Maitland,  88  Pa.  St.  384;  Imler  v.  Imler,  94  Pa.  St.  372;  Lindley 
V.  Ross,  137  Pa.  St.  629;  and  see  National  Assoeiatiou  v.  Waters,  141  Pa. 
St.  498. 

°  Grangers'  Business  Assoc,  o.  Clark,  84  Cal.  201. 

'  Daly  V.  Maitland,  88  Pa.  St.  384;  32  Am.  Rep.  457;  Imler  v.  Imler,  94 
Pa.  St.  372;  Burns  v.  ScogKin,  9  Sawyer,  73. 

"  lyindley  v.  Ross,  137  Pa.  St.  629. 

5  Bank  of  Benson  v.  Hove,  (Minn.)  47  N.  W.  Rep.  449;  Bank  of  Wood- 
land V.  Treadwell,  55  Cal.  379;  and  see  Myer  v.  Hart,  40  Mich.  517;  29  Am. 
Rep.  553;  Soles  v.  Sheppard,  99  111.  616. 

'  Paoifio,  Rolling  Mill  Co.  v.  Dayton,  etc.,  Railway  Co.,  7  Sawyer,  61. 

'  Pechheimer  v.  Baum,  Cir.  Ct.  Ga.  43  Fed.  Rep.  719. 

«  May  V.  Sibley,  69  Ga.  133. 
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be  decreed  the  equitable  owner  thereof  to  the  extent  of  the 
value  of  his  services,  and  the  court  administering  the  fund 
will  intervene  for  his  protection.^  Where  an  attorney 
intervened  by  petition  to  reach  a  fund  in  court,  in  order  to 
secure  fees  claimed  by  him,  and  the  evidence  sustained  the 
view  that  the  petitioner  was  discharged  from  the  service  of 
his  client,  it  was  held  that  such  discharge  did  not  take 
away  the  security,  in  the  form  of  an  assignment,  for  his 
fees.^  In  an  action  broiight  by  the  attorney-general  against 
an  insolvent  life  insurance  company,  resulting  in  a  judg- 
ment of  dissolution,  and  placing  it  in  the  hands  of  a 
receiver,  it  was  held  that  the  court  had  no  power  to  make 
an  allowance  to  intervening  policy-holders  out  of  the  fund, 
for  their  disbursements  and  counsel  fees.  In  such  case,  each 
counsel  must  look  to  his  clients  for  compensation.^ 

Compensation — Attorney  who  is  executor. — An  attorney  who 
is  executor  cannot  be  allowed  any  costs'in  actions  relating 
to  the  estate,  but  should  be  allowed  any  expenses  or  dis- 
bursements he  may  have  incurred.* 

Compensation — Attorney  of  absent  heirs. — As  a  general  rule, 
the  fees  of  an  attorney  of  absent  heirs  are  chargeable  to  the 
portions  of  the  heirs  whom  he  represents.  But  in  cases 
where  his  services  have  proved  valuable  to  the  succession, 
he  will  be  allowed  a  reasonable  compensation  out  of  the 
mass  of  the  succession.^ 

Compensation — Suit  on  injundian  bond. — In  a  suit  upon  an 
injunction  bond,  the  injunction  being  ancillary  to  the  prin- 


'  McKelvy  v.  Sterrett,  108  Pa.  St.  615;  and  see  Olds  v.  Tucker,  35  Ohio 
St.  581;  Davis  v.  Gemmell,  (Md.)  21  At.  Rep.  712. 

'^  Phinips  V.  Sherburn,  30  111.  App.  327. 

"  Matter  of  Attorney-General  v.  North  Amerioan  L.  Ins.  Co.  91  N.  Y.  57; 
43  Am.  Rep.  648;  and  see  Hume  v.  Commercial  Bank,  81  Tenn.  49  i;  Com- 
mons V.  Mechanics'  Ins.  Co.  122  Mass.  421.  See,  generally,  as  to  when 
counsel  is  entitled  to  an  allowance  for  fees  out  of  a  common  fund,  Wil- 
son V.  Kelly,  30  S.  C.  483;  Hand  v.  Railroad  Company,  21  S.  C.  162;  MoGraw 
V.  Canton,  (Md.)  22  At.  Rep.  132;  Davis  v.  Gemmell,  (Md.)  21  At.  Rep.  712; 
Brown's  Estate,  131  Pa.  St.  362. 

■*  Campbell  v.  Purdy,  5  Redf.  434. 

^  Succession  of  Florance,  36  La.  An.  304;  Succession  of  Cox,  32  La.  An. 
1035. 
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cipal  relief  claimed,  the  attorney  can  recover  compensation 
only  for  services  rendered  in  resisting  or  dissolving  the 
injunction/ 

§  349(i.  Compensation  —  Illegal  contracts  for  —  In- 
stances.— A  contract  by  attorneys  to  defend  persons  for 
criminal  offenses,  which  were  in  contemplation  of  all  the 
parties  to  be  committed  in  the  future,  is  against  public  pol- 
icy and  void,  and  compensation  for  services  actually  per- 
formed under  such  contract  cannot  be  recovered.  And  this 
rule  applies  to  a  contract  bj'  attorneys  to  defend  future  vio- 
lations of  a  prohibitory  liquor  law.^  So,  an  agreement  by 
one  charged  with  receiving  stolen  property,  to  pay  an  at- 
torney for  securing  the  release  from  jail  of  the  thief,  and  to 
procure  his  non-appearance  as  a  witness  in  the  case,  is  a 
disreputable  and  criminal  bargain,  which  will  not  be  en- 
forced in  a  court  of  justice.'*  So,  the  stifling  of  a  prosecu- 
tion for  a  criminal  offense  is  not  a  proper  subject  of  a  bar- 
gain by  an  attorney  for  a  fee.''  A  contract  by  a  wife  to  pay 
her  solicitors  one-half  of  the  money  for  alimony  to  be  re- 
covered by  her  in  a  suit  for  divorce,  as  compensation  for 
their  services  in  such  suit,  is  void  as  against  public  policy, 
and  she  may  recover  back  the  amount  retained  by  them 
under  such  contract.^  A  contract  by  an  agent,  to  induce 
his  principals  to  discharge  their  attorney  and  employ  an- 
other, thfe  latter  agreeing,  in  consideration  thereof,  to  pay 
the  agent  one-half  of  his  fees,  is  illegal,  and  cannot  be  en- 
forced by  the  agent,  either  at  law  or  in  equity .°  An  agree- 
ment by  the  commissioners  of  a  county,  to  give  to  the 
county  solicitor,  whose  salary  is  fixed  by  law,  an  additioual 
compensation  for  services  to  be  rendered  by  him  lying 
within  the  sphere  of  his  official  duties  as  prescribed  by  stat- 
ute, is  ultra  vires,  and  void,  and  incapable  of  ratification 

'  Tabor  v.  Clark,  15  Colo.  434. 

*  Bowman  v.  Phillips,  41  Kan.  364;  13  Am.  St.  Rep.  297. 

'  Crisup  V.  Grosslight,  79  Slieh.  380. 

■•  Ormerod  v.  Dearman,  100  Pa.  St.  561;  45  Am.  Rep.  391. 

^  Jordon  v.  Westerman,  62  Midi.  70;  4  Am.  St.  Rep.  836. 

«  Byrd  v.  Hughes,  84  111.  174;  25  Am.  Rep.  442. 
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after  the  expiration  of  the  solicitor's  term.'  A  contract  by 
an  attorney  to  pay  any  judgment  which  should  be  finally 
rendered  against  his  client,  in  consideration  that  the  latter 
would  appeal  the  case,  and  pay  the  attorney  a  fee  for  con- 
ducting it,  is  against  public  policy,  and  void,  and  cannot 
be  enforced  in  the  hands  of  either  attorney  or  client.'''  So, 
an  agreement  between  a  third  person  not  an  attorney  and 
an  attorney  at  law,  that  he  will  procure  the  attorney's  em- 
ployment by  a  litigant,  and  that  in  consideration  of  such 
procurement  he  is  to  have  from  the  attorney  so  employed 
one-third  of  whatever  remuneration  the  latter  receives  for 
his  services  from  the  litigant,  is  contrary  to  public  policy, 
and  void.^.  But  acceptance  by  the  attorney  of  an  insolvent 
debtor  of  his  fee  in  advance,  out  of  the  goods  of  the  insol- 
vent, if  the  salable  value  of  the  goods  does  not  exceed  a  rea- 
sonable fee  for  the  services  which  might  be  reasonably  an- 
ticipated, and  the  goods  are  not  to  be  returned,  does  not 
render  the  attorney  liable  to  disbarment.* 

§  349e.  Compensation  —  "Lobbying"  services. — Serv- 
ices rendered  by  an  attorney  in  endeavoring  to  persuade 
the  members  of  the  legislature  individually  to  act  favorably 
upon  a  bill  for  the  interest  of  a  client,  under  a  contract  for 
compensation  not  contingent  upon  success,  in  which  no  dis- 
honest, secret,  or  unfair  means  were  used,  do  not  constitute 
"lobbying "  within  the  constitutional  inhibition,  and  are 
not  contrary  to  public  policy.^  So,  the  retaining  of  counsel, 
avowed  as  such,  for  a  definite  sum,  to  appear  before  a  board 
of  street  commissioners  and  argue  the  questions  whether 
tliere  is  a  public  necessity  for  laying  out  a  street,  and  what 
damages  should  be  allowed  those  whose  land  is  taken  there- 
for, is  legal."  And,  generally,  a  contract  by  an  attorney  to 
render  services  as  such  before  a  department  of  the  govern- 

'  County  of  Lancaster  v.  Fulton,  128  Pa.  St.  48. 

^  Adye  v.  Hanna,  47  Iowa  264;  29  Am.  Rep.  484. 

3  Alpers  V.  Hunt,  86  Cal.  78;  21  Am.  St.  Rep.  17. 

"  In  re  Luce,  83  Cal.  303. 

5  Foltz  V.  Cogswell,  86  Cal.  542. 

"  Barry  v.  Capen,  151  Mass.  99. 
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ment  or  a  legislative  body  is  valid,  but  for  "  lobby  "  services 
is  void,  and  where  it  is  for  both,  the  entire  contract  is 
vitiated.'  The  prohibition  against  an  attorney  accepting 
more  than  ten  dollars  for  prosecuting  a  pension  claim  does 
not  extend  to  services  rendered  for  the  claimant  after  the 
certificate  for  the  pension  was  issued.^ 

§  350.    Contingent  and  conditional  fees.— Champerty. 

— We  have  already  had  occasion  to  consider  champerty  and 
maintenance  as  rendering  the  attorney  amenable  to  the 
summary  jurisdiction  of  the  court.'  Agreements  to  receive 
certain  parts  or  proportions  of  the  sum  or  subject-matter  of 
a  suit  in  the  event  of  a  recovery,  and  nothing  otherwise, 
have  often  been  regarded  as  void  and  champertous,  and 
contrary  to  public  policy.  It  seems  to  be  admitted  that  an 
attorney  may  take  into  consideration  the  general  ability  of 
his  client  to  pay,  and  may  consider  the  pecuniary  benefit 
derived  from  his  services.  A  poor  man,  for  instance,  who 
is  unable  to  pay  at  all,  maj^  properly  have,  and  an  attorney 
may  properly  entertain,  a  general  understanding  that  the 
latter  is  to  be  liberally  compensated  in  case  of  success. 
Against  this  course  there  appears  to  be  no  objection.^  But 
in  regard  to  the  agreements  first  mentioned,  it  was  once  a 
question  whether  it  was  not  an  offense  at  common  law,  in- 
dependently altogether  of  any  statute  enactment.  Chan- 
cellor Kent  has  expressed  himself  with  considerable  heat 
upon  the  subject.  He  says:  "The  purchase  of  a  law  suit 
by  an  attorney  is  champerty  in  its  most  odious  form,  and 
it  ought  equally  to  be  condemned  on  principles  of  public 
policy.  It  would  lead  to  fraud,  oppression,  and  corruption. 
As  a  sworn  minister  of  the  courts  of  justice,  the  attorney 
ought  not  to  be  permitted  to  avail  himself  of  the  knowl- 
edge he  acquires  in  his  professional  character  to  speculate 

•  McBratney  v.  Chandler,  22  Kan.  6f)2;  31  Am.  Rep.  213;  and  see,  also. 
Weed  V.  Black,  2  McArthur,  268;  29  Am.  Rep.  618;  Cary  v.  West.  Vn.  Tel. 
Co.  47  Hun,  610. 

^  Adee  v.  Howe,  59  How.  Pr.  459. 
»  Ante,  sees.  87,  88. 

*  Sharswood's  Professional  Ethics,  156. 
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in  law  suits.  The  precedent  would  tend  to  corrupt  the  pro- 
fession, and  produce  lasting  mischief  to  the  community."^ 
^"  It  is  clear,"  says  Gibson,  C.  J.,  "that  if  the  British  Statutes 
of  Champerty  were  in  force  here,  such  fees  (contingent  fees) 
would  be  prohibited  by  them.  But  a  contract  of  the  sort 
is  not  to  be  encouraged  by  implication,  from  a  questionable 
usage,  nor  establislied  by  less  than  a  positive  stipulation."  ^ 
In  several  cases  they  have  been  deprecated,  but  yet  declared 
to  be  valid. ^  As  against  the  client,  of  course,  where  an  at- 
torney in  a  suit  purchases  the  subject  thereof,  the  client 
may  set  aside  the  sale  at  his  pleasure,  unless  the  attorney 
show  clearly  and  conclusively  that  no  advantage  was  taken, 
that  everything  was  explained  to  the  client,  and  that  the 
price  was  fair  and  reasonable.''  It  has  been  held  that  the 
purchase  by  an  attorney  from  his  client,  pendente  lite,  of  the 
subject-matter  of  the  litigation  is  absolutely  void,^and  that 
an  agreement  between  an  attorney  and  his  client  that  the 
former  should  pay  the  costs  of  an  action  he  had  brought 
for  his  client,  if  unsuccessful,  was  also  illegal  and  void,  and 
could  not  be  enforced  bj^  his  client.^  But  in  Pennsylvania 
it  was  decided  that  an  agreement  between  counsel  and 
client  to  pay  the  former  out  of  the  verdict  was  recognized 
as  an  equitable  assignment,  and  the  court  gave  effect  to  it 
as  against  an  attaching  creditor.'  Upon  investigating  the 
decisions  of  the  various  States  of  the  Union,  it  will  be 
found  that  the  authorities  are  about  evenly  divided.* 

'  Arden  v.  Patteis  in,  5  Johns.  Ch.  48. 

^  Foster  v.  Jack,  4  Vi^atts,  338,  339. 

=  Ex  parte  Plitt,  2  WaU.  Jr.  452. 

■•  Valentine  v.  Stewart,  15  Cal.  387;  Gray  v.  Emmons,  7  Mich.  533;  Mills 
V.  Mills,  26  Conn.  213;  Ford  v.  Harrington,  16  N.  Y.  285;  Jennings  v.  Mc- 
Connell,  17  111.  148;  Lewis  v.  J.  A.  4  Edw.  Ch.  599;  Evans  v.  Ellis,  5 
Denio,  640.    i- 

5  West  V.  Raymond,  21  Ind.  .305.    See  sec.  277,  ante. 

«  Low  V.  Hutchinson,  37  Me.  196. 

'  Patten  v.  Wilson,  10  Casey,  299.  An  agreement  between  attorney  and 
client  that  the  former  shall  have  a  lien  upon  a  certain  judgment  to  be  re- 
covered, for  a  specified  sum,  as  compensation  for  his  services,  consti- 
tutes a  valid  equitable  assignment  of  the  judgment  pro  tanto,  which  at- 
taches to  the  judgment  as  soon  as  entered.  (Terney  v.  Wilson,  45  N.  J. 
L.  282;  and  see  Williams  v.  Ingersoll,  23  Hun,  284.) 

'  It  is  substantially  held  in  the  following  cases  that  champerty  is  an 
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111  some  States  the  matter  is  regulated  bj^  statute.  In 
New  York,  by  the  Revised  Statutes  (2  Rev.  Sts.  386)  it  was 
made  an  ofFen-se,  punishable  by  fine  or  imprisonment,  andi 
removal  from  the  bar,  for  any  attorney,  counsellor,  or  solic- 
itor, directly  or  indirectly  to  buy,  or  be  in  any  manner 
interested  in  buying,  or  to  advance,  or  procure  money  to  be 
advanced,  upon  anything  in  action,  with  the  intent,  or  for 
the  purpose  of  bringing  any  suit  thereon.  The  Code  of 
Procedure,  however,  did  not  seem  to  afterward  adopt  this 
provision.^  In  Kentucky  there  seems  to  have  been  a  statute 
which  provided  that  any  one  not  a  party,  receiving  as  com- 
pensation for  services  in  prosecuting  or  defending  a  suit  the 
whole  or  part  of  the  subject-matter  in  suit,  was  guilty  of 
champerty,  and  it  has  been  held  that  this  statute  extended 

offense  at  common  law,  and  that  contracts  for  contingent  fees  constitute 
champerty,  and  are  void  on  that  ground,  and  also  as  against  public  pol- 
icy, viz:  Rust  V.  Larue,  ^  Litt.  412;  14  Am.  Dec.  172;  Caldwell's  Admrs. 
V.  Shepherd's  Heirs,  6  Mon.  391;  Thurston  v.  Percival,  1  Pick.  415;  Ar- 
den  V.  Patterson,  5  Johns.  Ch.  48;  Bleakley's  Case,  5  Paige,  311;  Wallis  v. 
Loubert,  2  Denio,  607;  Backus  v.  Byron,  4  Mich.  535;  Elliott  v.  McClel- 
land, 17  Ala.  206.  To  the  contrary  are  Thallhimer  v.  BrinkerhoflF,  3 
Cowen,  643;  15  Am.  Dec.  308;  Rainsey's  Devisees  v.  Trent,  10  Mon.  B.  336; 
Bayard  v.  McLane,  3  Harr.  216;  Lytle  v.  State,  17  Ark.  608;  New  Kirk  v. 
Cone,  18  111.  449;  Major  v.  Gibson,  1  Pat.  &  H.  48;  Wright  v.  Meek,  3  Iowa, 
472;  68  Am.  Dec.  669;  Gilchrist  v.  Brands,  58  Wis.  185;  Kusterer  v.  Beaver 
Dam,  56  Wis.  471;  43  Am.  Rep.  725;  Davis  v.  Gemmell,  (Md.)  21  At.  Rep. 
712.  An  agreement  by  an  attorney  to  render  services  for  a  fee  contingent 
upon  success,  is  held  to  be  valid  and  enforceable,  although  it  was  under- 
stood that  the  attorney  would  be  and  was  a  witness  for  his  client  upon 
the  trial.  (Perry  v.  Dicken,  105  Pa.  St.  83;  51  Am.  Rep.  181.)  So  an  agree- 
ment in  good  faith  by  an  administrator  of  an  insolvent  decedent,  to 
allow  an  attorney  a  contingent  fee  of  fifty  per  cent.,  is  not  necessarily 
invalid  as  against  the  decedent's  creditors,  who  can  object  to  it  only  if 
unreasonable  and  in  fraud  of  their  rights.  (Mumma's  Appeal,  127  Pa. 
St.  474.)  But  the  law  never  implies,  from  the  rendition  of  services  by  an 
attorney,  a  promise  to  pay  what  is  known  as  »  "  contingent  fee,"  and 
such  a  promise,  if  it  exist  at  all,  is  the  creation  of  an  expr6ss  contract. 
And  in  an  action  upon  a  quantum  meruit,  to  recover  for  services  rendered 
by  an  attorney,  evidence  of  other  attorneys  as  to  what  would  be  a  rea- 
sonable contingent  fee,  is  inadmissible.  (Ellis  v.  Woodburn,89  Cal.  129.) 
'  Code  Civ.  Proc.  sec.  258;  Satterlee  v.  !Frazer,  2  Sand.  142;  Benedict  r. 
Stuart,  23  Barb.  420;  Ogden  v.  Des  Arts,  4Duer,  275;  Sedgwick  v.  Stanton,  4 
Kern.  289.  The  Code  of  Civil  Procedure  as  revised,  (sees.  73,  74,)  has 
changed  somewhat  the  language  of  the  prohibition,  but  it  must  be  deemed 
a  substantial  re-enactment  of  the  former  statute.  (See  Browning  v. 
Marvin,  100  N.  Y.  144;  Fowler  v.  Callan,  102  N.  Y.  395.) 
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to  attorne5'-s.'  In  England  contingent  fees  are  held  to  be 
within  the  statutes  of  champerty  and  maintenance.^  An 
agreement  to  paj'  the  attorney  a  percentage  on  'the  gross 
amount  of  property  recovered  for  the  client,  in  addition  to 
his  costs,  has  been  held  void  in  England,  on  the  ground 
that  the  stipulation  was  contrary  to  the  policy  of  the  law, 
and  that  the  solicitor  must  refund  the  amount  received  by 
him  for  commission,  though  included  in  a  settled  account.* 
An  agreement  to  pa}'  one-half  of  the  sum  recovered,  though 
not  illegal  in  France,  where  it  was  entered  into,  has  been 
held  invalid  in  England,  where  the  debt  was  to  be  recov- 
ered, as  amounting  to  champerty ;  and  the  attorney  was 
compelled  to  hand  over  the  amount  recovered  to  his  client, 
and  was  only  allowed  to  retain  his  taxed  costs.* 

According  to  a  case  in  one  of  the  Year  Books,  it  appears 
to  have  been  anciently  considered  illegal  for  an  attorney  to 
lay  out  his  own  money  for  the  maintenance  of  his  client's 
suit.*  But  attorneys  and  solicitors  have  long  been  accus- 
tomed in  England  to  make  the  necessary  advances  for  fees 
and  other  necessary  expenses  of  suit,  with  a  view  to  future 
repayment,  and  the  practice  has  been  considered  free  from 
objection.'  The  attorney  was  often  employed  not  simply  to 
pay  money,  but  to  conduct  the  cause,  and  ascertain  whether 
particular  payments  were  necessary  or  not.'  Still,  in  Eng- 
land, it  has  been  held  to  be  champerty  for  an  attorney  to  agree 
to  be  paid  ingress  when  the  suit  is  recovered;'  and  also 
that  an  attorney  ought  not,  in  any  case,  to  carry  on  a  cause 


'  Davis  V.  Sharron,  15  Mon.  64. 

'  Senrice  v.  Parker,  Rep.  Temp.  Pinch,  75. 

'  Pince  V.  Beattie,  32  Law  J.  Ch.  734. 

"  Grell  V.  Levy,  16  Com.  B.  N.  S.  73;  10  Jur.  N.  S.  210;  12  Week.  R.  378; 
9  L.  T.  N.  S.  721.  See  Collins  v.  Brook,  1  Post.  &  F.  407;  4  Hurl.  &  N.  270; 
28  Law  J.  Ex.  143;  Morgan  v.  Taylor,  5  Com.  B.  N.  S.  653;  5  Jur.  N.  S.  791 
28  Law  J.  Com.  P.  178. 

*  11  Hen.  VI,  fol.  11;  Vin.  Abr.  tit.  Maintenance;  Com.  Dig.  tit.  Main- 
tenance. 

«  2  Inst.  484,  564;  1  Hawk.  P.  C.  254,  sec.  27. 
'  Lewis  V.  Samuel,  8  Q.  B.  485. 

*  Box  V.  Barnaby,  Hob.  117;  Com.  Dig.  Att'y,  B.  14;  Guy  v.  Gower, 
March,  273;  Christy  v.  Douglas,  Wright,  485. 
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at  his  own  expense,  with  a  promise  never  to  expect  a  repay- 
ment.^ 

Courts  have  often  refused  their  sanction  to  agreements  on 
tlie  part  of  attorneys  or  solicitors  to  indemnify  clients 
against  the  expenses  of  proceedings  taken  in  their  name  as 
to  charge  costs,  as  taxed  between  party  and  party,  in  suc- 
cessful cases,  and  simply  costs  out  of  pocket  in  unsuccessful 
ones.^  The  attorney,  it  appears,  is  precluded  in  such  cases 
from  suing  for  the  fees  he  would  in  ordinary  cases  be  enti- 
tled to.^  The  client  appears  to  be  at  liberty  to  refuse  to 
perform  any  condition  annexed  to  such  agreements,  as  that 
the  attorney  shall  have  a  share  in  the  property  recovered.* 
The  English  statutes  as  to  maintenance  have  not  always 
been  considered  in  force  in  the  United  States,"  even  as  part 
of  the  common  law. 

In  many  portions  of  the  United  States,  contingent  or  con- 
ditional fees  are  usual,  and  have  been  frequently  sustained 
by  the  courts.  It  is  a  matter  of  considerable  practical  im- 
portance to  the  practitioner,  and  we  may  be  pardoned  for 
dwelling  upon  the  subject  at  considerable  length,  in  the  en- 
deavor to  state  as  fully  as  may  be,  the  various  distinctions 
which  have  been  taken ;  remarking,  once  for  all,  that 
the  locality  is  an  important  element  to  be  considered,  as  tlie 
rule  varies  in  different  States,  and  the  general,  common- 
law  prohibition  against  champerty  has  received  a  free  or 
strict  construction,  as  the  leanings  of  the  courts  or  the  pro- 
visions of  local  statutes  have  suggested  or  demanded. 


'  1  Hawk.  p.  C.  chap.  27,  sees.  29,  30;  Brash  v.  Walton,  8  Johns.  298. 

■'  McEgan  v.  Cochrane.  10  L.  T.  37. 

2  Thwaites  v.  Mackerson,  3  Car.  &  P.  341;  S.  C.  Moody  &  M.  199;  Jones  v. 
Nanney,  1  Mees.  &  W.  333;  Jones  v.  Read,  5  Dowl.  216;  Ashford  v.  Price, 
3  Stark.  185;  Lewis  v.  Samuel,  8  Q.  B.  218;  S.  C.  Jur.  429;  Turner  v.  Ten- 
nant,  1  New  Prae.  69,  424;  Satterlee  v.  Frazer,  2  Sandf.  141. 

■'  Saunderson  v.  Glass,  2  Atk.  298;  Wood  v.  Douries,  18  Yes.  120;  Wells 
V.  Middleton,  4  Brown  Pari.  C.  26;  Bellew  v.  Russell,  1  Ball  &  B.  97;  2 
Inst.  208,  484,  564;  Stats.  Westm.  1,  chap.  -5;  Westm.  iii,  chap.  29;  28  Edw. 
I,  chap.  11.  See  Flight  v.  Leman,  4  Q.  B.  883;  Pechell  v.  Watson,  8  Mees. 
&  W.  691.  See,  generally,  Ex  parte  Yeatman,  1  Dowl.  304;  1  Har.  &  W. 
510;  In  re  Stretton,  14  Mees.  &  W.  806;  3  Dowl.  &  L.  278;  15  L.  T.  Exch. 
16;  Hutley  v.  Hutley,  Law  R.  8  Q.  B.  112. 

»  Richardson  v.  Rowland,  40  Conn.  565;  Whart.  C.  Law,  sec.  2804. 
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Contingent  or  conditional  fees  are  of  two  kinds :  1.  Where 
the  attorney  stipulates  to  receive,  as  compensation  for  his 
services,  part  of  the  thing  or  claim  to  be  recovered  in  the 
action ;  2.  Where,  in  case  of  success  in  the  suit,  the  attor- 
ney's compensation  is  to  be  increased,  either  in  the  ratio  of 
the  value  of  the  amount  recovered,  or  by  a  sum  certain. 
We  have  seen  that  in  many  of  the  States  the  former  kind 
of  agreement  for  a  conditional  fee  is  champertousand  void; 
but  in  neither  case,  except  where  statutes  have  abolished 
all  restrictions  on  the  contract  between  attorney  and  client, 
is  the  practice  of  bargaining  for  a  contingent  fee  much  fa- 
vored by  the  courts.  Contingent  or  conditional  fees,  when 
legal,  are  governed  generally  by  the  laws  relating  to  ex- 
press contract  between  attorney  and  client.  The  fact  that 
there  is  a  champertous  and  illegal  contract  between  the 
plaintiff  and  his  attorney  for  the  prosecution  of  a  cause  of 
action,  is  no  ground  of  defense  to  the  action,  and  can  only 
be  set  up  by  the  client  against  the  attorney  when  the  cham- 
pertous agreement  itself  is  sought  to  be  enforced.^ 

§  351.  Contracts  held  champertous. — An  agreement  by 
which  an  attorney  is  to  receive  for  his  services  in  recove-r- 
iiig  a  claim  a  part  of  the  claim  or  thing  to  be  recovered,,  is- 
champertous  and  void  in  Indiana.'    In  Massachusetts,  aa 

'  Courtright  v.  Burnes,  3  McCrary,  60;  Small  v.  Railroad  Co.,  55  Io.wa,. 
582;  Barnes  D.  Scott,  117  U.  S.  582;  Bent  v.  Priest,  10  Mo.  App.  543^546; 
Hilton  V.  W^oods,  Law  R.  4  Eq.  Cas.  432;  Elborough  v.  Ayres,  Law  R.  10> 
Eq.  Cas.  367. 

*  Scobey  v.  Ross,  13  Ind.  117.  And  see  Holloway  v.  Lowe,  7  Port  488;  1 
Ala.  246.  To  the  contrary  are  the  following  decisions  i  Duke  w.  Harpeiv 
2  Mo.  App.  1;  66  Mo.  51;  27  Am.  Rep.  314;  Mumma's  Appeal,  127  Pa.  St. 
474;  Schomp  v.  Schenck,  40. N.  J.  L.  195;  29  Am.  Rep.  219;  Taylor  v.  Re- 
miss, 110  U.  S.  42;  Chester  County  v.  Barber,  97  Pa.  St.  463;  Stewart  v. 
Houston,  etc.,  R.  R.  Co.,  62  Tex.  246;  and  see  sec.  88a,  ante.  In  New  Jer- 
sey, a  contract  of  an  attorney  at  law  for  a  certain  percentage  of  the  sum 
to  be  recovered  is  legal,  and  can  be  enforced  by  suit.  (Schomp  v.  Schenck, 
40  N.  J.  L.  195;  29  Am.  Rep.  219.)  But  counsel  fees  cannot  be  recovered 
by  suit,  unless  an  express  agreement  fixing  the  amount  can  be  shown. 
(Hopper  V.  Ludlum,  41  N.  J.  L.  182;  Zabriskie  v.  Vi^oodruff,  48  N.  J.,  L. 
610.  To  sustain  a  contract  between  attorney  and  client,  by  which  the  at- 
torney is  to  receive,  as  compensation  for  his  services,  a  certain  propor- 
tion of  any  amount  that  may  be  recovered,  there  must  not  only  be  clear 

A.  &  C— 46. 
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attorney  was  employed  to  aid  in  the  recovery  of  a  sum  of 
money,  for  which  he  was  to  receive  ten  per  cent,  on  the  sura 
recovered.  This  contract  was  held  void,  as  being  champer- 
tous  at  common  law.'  So  in  Lathrop  v.  The  Amherst  Bank, 
■9  Met.  481,  it  was  held  that  an  agreement  between  A  and 
B,  that  B  shall  prosecute  and  manage  A's  suit  at  law,  and 
that  he  shall  receive  for  his  services  a  certain  per  cent, 
on  the  amount  that  shall  be  recovered,  and  that  if  he 
does  not  recover,  A  shall  pay  him  no  more  than  his  actual 
expenses,  amounts  to  champerty  ;  and  is  so  far  illegal  and 
void,  that  B,  after  obtaining  judgment  for  A,  cannot  main- 
tain an  action  on  the  agreement.     The  court  say:  "The 

■  contract  on  whicli  the  plaintiff  seeks  to  recover  was  illegal ; 
being  in  violation  of  the  principles  of  law  in  reference  to 
maintenance  and  champerty.  Such  agreement  for  a  pro- 
portionate share  of  the  fruits  of  litigation  as  a  consideration 
for  services  rendered  in  conducting  and  prosecuting  with 
success  a  suit  at  law,  where  the  party  has  no  interest,  legal 
or  equitable,  and  has  no  claim  or  expectancy,  even  remotely 

■  contingent,  has  been  deemed  contrary  to  public  policy,  and 
proscribed  by  statute  and  the  common  law.  The  statutes 
:8rd  and  13th  Edward  I  related  to  officers  of  the  king,  but 
;the  provisions  were  further  extended  and  made  applicable 
ito  other  persons  by  statute  28  Edward  I."  The  same  was 
;the  rule  in  New  York.    Thus,  in  Merrit  v.  Lambert,  10  Paige, 

352,  it  was  held  that  an  attorney,  solicitor,  or  counsel  could 
not,  previous  to  a  determination  of  the  suit,  contract  with 

proof  of  the  making  of  the  contract,  but  Its  integrity  and  entire  fairness 
must  also  be  shown.  (AUison  v.  Scheeper,  9  Daly,  365;  County  of  Chester 
V.  Barber,  97  Pa.  St.  455.)  The  burden  is  always  upon  the  attorney  to 
show  that  his  contract  is  just  and  reasonable,  and  free  from  all  exorbi- 
tancy of  demand.  He  is  not  permitted  to  stipulate  for  a  benefit  incom- 
mensurate with  the  service  to  be  performed.  (Newman  v.  Davenport,  C8 
Tenn.  538;  and  see  Dickinson  v.  Bradford,  59  Ala.  581.) 

'  Thurston  v.  Percival,  1  Pick.  415.  But  it  is  now  held  in  Massachusetts 
that  a  contract  wherein  the  attorney  agrees  to  give  his  services  without 
charge  if  the  suit  should  not  be  successful,  and  the  client  agrees  to  fur- 
nish evidence  and  pay  all  actual  costs,  and  also  large  and  liberal  fees,  not 
to  exceed  fifty  per  cent,  of  the  amount  recovered,  if  successful,  is  not 
champertous,  nor  void  for  maintenance.  (Blaisdell  v.  Ahern,  144  Mass. 
393;  59  Am.  Rep.  99.) 


§    351  LIABILITY    OF    CLIENT    TO    ATTORNEY.  723 

his  client  for  a  part  of  the  demand  or  subject-matter  in  liti- 
gation, as  a  compensation  for  his  services.  This  case,  sub 
nomine  Wallis  v.  Loubat,  was  affirmed  in  2  Denio,  607.  So 
also  in  Satterlee  v.  Frazer,  2  Sand.  S.  C.  141,  it  was  held  that 
an  agreement,  b)'  a  part}'  having  a  demand  against  an  estate, 
by  which  he  employed  an  attorney  to  collect  it,  and  was  to 
j)ay  him  one-half  of  the  claim  for  his  services  in  collecting 
it,  or  procuring  it  to  be  paid,  was  champertous  and  void. 
The  New  York  Code  of  Procedure  has  changed  the  law  in 
tills  respect,  so  that  now  parties  can  make  such  bargains 
with  their  attorneys  as  they  please.  An  attorney  may  not 
only  agree  to  rely  upon  success  for  his  compensation,  but 
may  also  agree  to  assume  all  costs  and  expenses  of  the  liti- . 
gation  and  to  indemnify  his  client  against  them.^  In  two 
instances  in  Kentucky,  a  conditional  or  contingent  fee  was 
held  not  to  be  champertous.  In  Evans  v.  Bell,  6  Dana,  479, 
Bell  had  brought  an  action  for  slander,  and  had  employed 
Evans  as  his  attorney  to  conduct  the  suit,  and  agreed  to  pay 
him  for  his  services  a  sum  equal  to  one-tenth  of  the  amount 
of  damages  which  might  be  recovered.  This  was  held  to 
be  valid;  but  the  decision  was  placed  upon  the  ground  that 
the  sum  to  be  paid  was  not  to  be  out  of  the  damages  to  be 
recovered.  The  court  say:  "The  covenant  is  not  cham- 
pertous from  anything  apparent  on  its  face.  It  does  not 
import  an  undertaking  to  give  any  part  or  parcel  of  the 
thing  in  suit  or  of  the  damages  to  be  recovered ;  but  is  an 
obligation  to  pay  a  contingent  fee  made  dependent  on  a 
recovery,  and  to  be  regulated  in  amount  by  the  amount  re- 
covered. It  is  evident  that  had  the  agreement  been  to  pay 
one-tenth  of  the  sum  to  be  recovered,  it  would  have  been 
held  champertous  and  void."  In  the  case  of  Ramsey  v. 
Trent,  10  B.  Mon.  336,  it  was  held  that  a  contract  to  pay 
counsel  a  fee  equal  to  one-fourth  of  the  value  of  the  land 
that  might  be  recovered,  less  the  costs  of  the  suit,  and  to 
wait  until  the  land  should  be  sold,  was  not  champertous. 
This  was  placed  upon  the  ground  that  the  agreement  was 

'  Fowler  v.  Callan,  102  N.  Y.  395. 
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not  to  give  "part  or  profit  out  of  the  thing  in  contest." 
"  The  reference  to  one-fourth  of  the  value  of  the  land  is  only 
for  the  purpose  of  measuring  or  ascertaining  the  fee."  In 
Indiana,  a  contingent  fee  is  champertous.  So  where  A,  hy 
power  of  attorney,  constituted  B,  a  lawyer,  his  agent  to  se- 
cure and  collect  his  interest  in  an  estate,  and  as  a  part  of 
the  same  transaction  B  agreed  to  prosecute  the  claim  of  A 
for  one-half  of  whatever  of  said  estate  he  might  obtain;  it 
being  apparent  that  litigation  in  court  was  contemplated 
for  the  recovery  of  said  claim,  the  contract  was  held  to  be 
champertous  and  void.'  And  where  an  attorney  had  made 
a  void  and  champertous  contract  with  the  plaintifif  for  com- 
pensation out  of  the  subject  in  litigation,  the  court  held  that 
the  contract  being  void,  the  attorney  had  no  lien  upon 
the  judgment  recovered  for  compensation,  to  any  extent 
whatever.^ 

In  Ohio,  a  contract  with  an  attorney  that  he  shall  prose- 
ecute  suits  for  the  recovery  of  property,  to  share  in  the 
property  if  recovered,  and  that  no  compromise  shall  be 
made  except  with  his  assent,  was  held  illegal  and  void.' 
In  the  course  of  an  opinion,  Burnett,  J.,  said  :  "  In  this  State 
we  have  no  general  statute  prohibiting  or  punishing  cham- 
perty, and  the  common  law,  in  relation  to  crimes  and  mis- 
demeanors, is  not  in  force.  But  although  this  may  be  the 
case,  it  by  no  means  follows  that  they  may  be  lawfully  and 
innocently  practiced,  or  that  the  aid  of  the  State  tribunals 
may  be  had  to  sanction  and  enforce  them.  The  contract 
between  these  parties  is  against  public  justice,  and  such 
engagements  have  always  been  considered  as  injurious  to 
the  peace  and  happiness  of  the  community.  The  nature 
and  moral  tendency  of  actions  cannot  be  affected  by  the 
manner  in  which  the  law  treats  them.     If  they  be  in  their 

'  Laiferty  «.  Jelley,  22  Ind.  471.  Such  a  fee  is  held  champertous  in  Mich- 
igan. (Backus  V.  Byron,  4  Mich.  435.  See  the  opinion  of  Mr.  Justice 
Green  in  this  case.) 

'  Davis  w.  Sharron,  16  B.  Men.  67. 

'  Key  V.  Vattier,  1  Ohio,  132.  In  Virginia,  if  the  attorney  should  agree 
to  pay  the  expenses  of  the  suit  and  the  cost  of  the  litigation,  it  would  be 
champertous.    (Nickels  v.  Kane,  82  Va.  309.) 
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nature  injurious,  they  must  be  considered  as  offenses, 
whether  the  State  has  thought  it  necessary  to  punish  them 
or  not.  *  *  *  Jq  gypjj  cases  as  the  one  now  before  us, 
they  might  naturally  believe  that  public  opinion,  aided  by 
the  want  of  a  legal  remedy  to  enforce  contracts,  would  afford 
all  the  remedy  required.  However  this  may  be,  it  is 
believed  that,  by  omitting  to  provide  a  punishment  in  all 
cases  of  champerty,  they  neither  intended  to  afford  them 
their  sanction  nor  to  open  their  courts  for  their  protection 
and  encouragement."  But  where,  by  the  terms  of  an  agree- 
ment between  attorney  and  client,  the  compensation  of  the 
former  was  made  "  wholly  contingent  upon  successfully 
pursuing  the  claim,"  that  it  was  to  be  made  commensurate 
therewith,  liberal,  and  adequate;  and  if  unsuccessful,  he 
was  to  receive  nothing  for  his  skill,  time,  and  expenditure 
of  time  and  money;  and  after  the  services  were  completed, 
the  compensation  was  fixed  by  the  mutual  agreement  of  the 
parties,  and  the  sum  agreed  upon  was  secured  by  a  mort- 
gage, it  was  held  that  the  parties  themselves  having  estab- 
lished the  value  of  the  services,  the  compensation  could  not 
be  withheld  on  the  ground  of  exorbitance.^ 


'  MoElrath  v.  Dupuy,  2  La.  An.  520;  Walker  v.  Cuthbert  &  Stanley,  10 
Ala.  213,  to  the  same  effect. 

Where  a  client  gave  a  note  to  his  attorney  for  services  to  be  rendered 
in  a  certain  suit,  and  at  the  same  time  executed  an  instrument  by  which 
he  agreed  to  allow  him  one-half  the  damages  that  might  be  recovered,  it 
was  held  that  the  note  and  agreement  formed  but  one  contract,  and  that 
both  were  champertous  and  void.  (Dumas  v.  Smith,  17  Ala.  305.)  The 
same  point  was  raised  in  Elliott  v.  McClelland,  Ibid.  206. 

It  is  doubtful  whether  a  contract  by  a  client  to  convey  to  his  attorney  a 
certain  portion  of  a  tract  of  land,  the  pre-emption  right  to  which  is  con- 
tested, when  he  shall  obtain  title,  in  consideration  that  the  attorney  shall 
render  all  necessary  services  to  procure  the  allowance  of  his  client's  claim 
thereto,  is  not  champertous.  (Martin  v.  Veeder,  20  Wis.  466.  Compare 
with  Brent  and  Reeves,  3  La.  10.) 

An  attorney  agreed  with  a  father  to  institute  proceedings  for  the  divi- 
sion and  sale  of  land  held  by  the  father  and  his  daughter  in  common,  and 
the  father  agreed  to  pay  for  such  services  |500  when  the  land  should  be 
sold  and  the  purchase  money  become  due;  or  the  usual  fee  in  case  the  at- 
torney should  fail  to  procure  the  division.  The  father  died  after  an  or- 
der for  the  sale  had  been  entered  by  the  court,  but  before  the  sale  had 
taken  place;  and  the  guardian  of  the  daughter  had  the  case  dismissed. 
Held,  that  the  attornej'  was  only  entitled  to  the  usual  fee  for  his  services, 
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^  352.  Contracts  held  not  champertons.  —  Although 
there  was  no  statute  in  reference  to  champerty  in  New 
Hampshire,  in  1862,  and  the  common  law  prevailed  there, 
it  has  been  determined  that  an  attorney  may  render  serv- 
ices and  advance  money  in  carrying  on  a  lawsuit  for  a  man 
without  property,  upon  an  agreement  that  he  shall  be  first 
paid  from  the  funds  recovered  ;  and  this  is  not  either  main- 
tenance or  champerty.  The  court  said:  " We  are  not  pre- 
pared to  say  that  the  law  relative  to  maintenance  and 
champerty  is  not  part  of  our  law.  The  evils  against  which 
those  laws  were  designed  to  guard  are  as  likely  to  spring 
up  here  as  elsewhere,  if  those  safeguards  were  removed. 
But  we  think  that  the  law  might  be  administered  in  a  very 
different  spirit  here  at  this  day  from  what  it  is  supposed  to 
have  been  in  a  different  state  of  societ3^  So  long  as  the 
law  gives  countenance  and  encouragement  to  the  employ- 
ment of  attorneys  and  counsel  to  aid  suitors  in  the  prose- 
cution and  defense  of  their  supposed  rights,  it  cannot  be 
deemed  maintenance  for  professional  men  to  render  their 
services  to  those  who  need  them  for  the  usual  and  customary 
compensation.  Nor  is  it  material  whether  the  party  is  in 
good  credit  and  able  to  pay  for  those  services  as  the  case 
proceeds,  or  whether  the  counsel  has  to  rely  for  his  com- 
pensation on  the  success  of  a  cause  he  believes  to  be  well 
founded.  It  is  usual,  and  in  many  cases  unavoidable,  that 
the  expenses  incident  to  a  controversj'  are  paid  by  the  at- 
torney in  the  cause.  Such  advances  are  constantly  recov- 
ered in  actions  for  costs,  and  there  can  be  no  pretense  that 
the  payment  of  such  proper  and  needful  expenses  in  good 
faith  constitutes  maintenance,  whether  they  are  expected 
to  be  paid  at  once,  or  from  the  proceeds  of  the  cause."  ^ 

on  the  grnund  that  where  the  Law  casts  a  duty  upon  a  party,  the  perform- 
ance shall  be  excused  by  the  act  of  God;  but  where  a  party  by  his  own 
contract  engages  to  do  an  act,  it  is  deemed  his  own  fault  that  he  did  not 
exempt  himself  from  responsibility  in  certain  events.  (Bunn  v.  Pratber, 
21  III  219.) 

'  Christie  v.  Sawyer,  44  N.  H.  303;  Shapley  v.  Bellows,  4  Ibid.  355.  In 
Iowa,  an  agreement  by  an  attorney  to  prosecute  an  action  for  one-third 
of  the  amount  that  may  ultimately  be  recovered  therein,  he  to  pay  no 
costs  or  expenses,  except  his  own  personal  expenses,  is  not  champer- 
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An  agreement  between  an  attorney  and  client,  that  the 
former  shall  investigate  the  records  of  titles  to  real  estate, 
and  decide  between  conflicting  titles  as  to  which  is  the  best, 
acquire  such  titles  and  bring  suit  for  the  recovery  of  them, 
and  when  successful,  that  the  profits  shall  be  divided  be- 
tween attorney  and  client,  the  former  furnishing  skilled 
labor,  the  latter  capital  for  the  purchase  of  the  titles,  etc., 
is  not  tainted  with  crime  or  against  any  statute  of  the  State 
of  Illinois.  Nor  are  contingent  fees  to  attorneys  in  that 
State  against  law  and  public  policy.  "  We  are  aware  of  no 
law  or  public  policy  in  this  State,"  say  the  court,  "  which 
would  deprive  a  person,  claiming  a  right,  from  contracting 
to  pay  for  legal  services  in  vindicating  it  a  stipulated  por- 
tion of  the  thing  or  of  the  value  of  the  thing  when  recov- 
ered, dependent  solely  upon  such  recovery,  instead  of 
paying  or  contracting  to  pay,  absolutely,  a  sum  certain.'' 
Maintenance,  as  defined  and  punished  in  Illinois,  by  stat- 
ute, has  abolished  the  common-law  offenses  of  champerty, 
barratry,  etc.,  and  now  consists  in  officiously  intermeddling 
in  a  suit  and  furnishing  means  for  its  prosecution,  with  a 
view  to  promote  litigation} 

In  California,  a  contract  entered  into  between  a  client 
and  an  attorney,  in  which  the  attorney  undertakes  to  resist 
a  motion  for  a  new  trial,  etc.,  and  to  receive  for  his  services 
a  portion  of  the  land,  has  been  held  not  contra  bonos  mores, 
if  no  concealment  or  improper  practices  were  to  be  used,  or 
were  in  fact  used  by  the  attorney  in  performing  the  contract 
on  his  part.  A  court  of  equity  will  not,  for  the  want  of 
mutuality,  refuse  to  enforce  the  specific  performance  of  a 
contract  between  an  attorney  and  client,  by  which  the  at- 
torney undertakes  to  give  such  professional  services  on  such 
conditions.  Nor  if,  in  such  a  case,  the  attorney,  after  per- 
forming some  service,  is  absent  when  the  case  is  called  in 
court,  and  the  client  employs  another  attorney  to  assist  in 
the  matter,  and  the  client  waives  a  full  performance  of  the 

toua.    (Windsor  v.  CGntral  Iowa  B.  R,  Co,  71  Iowa,  197;  Jewel  v.  Neidy, 
61  Iowa,  299.) 
'  Nevvkirk  v.  Cone,  17  III.  449. 
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contract,  if  he  still  continues  to  recognize  the  former  as  at- 
torney and  avails  himself  of  his  service.  If  an  attorney 
asks  the  specific  performance  of  a  contract  to  convey  to  him 
land  for  his  professional  services,  and  the  client  has  em- 
ployed other  counsel  to  assist,  in  the  absence  of  the  attor- 
ney, equity  will  not  allow  the  client  compensation  for  the 
services  of  the  counsel,  and  the  amount  of  the  compensa- 
tion is  the  value  of  the  services  rendered.^ 

§  353.  Maintenance  and  barratry. — C,  being  about  to 
leave  the  State,  claimed  to  have  a  demand  against  M,  which 
he  wished  to  have  prosecuted.  It  was  thereupon  agreed 
between  the  plaintiff  and  defendant  and  C,  that  the  latter 

'  Ballard  1).  Carr,  48  Cal.  74.  A  promise  of  a  conditional  fee  to  an  attor- 
ney at  law  for  his  services  in  a  case,  to  be  paid  in  the  event  of  a  decision 
in  favor  of  the  obligors,  though  made  after  he  had  been  retained  in  the 
case,  is  legal  and  for  a  sufficient  consideration,  and  the  amount  may  be 
recovered  if  the  condition  be  fulfilled.  (Henry  Clay  v.  Ballard,  9  Rob. 
La.  308;  41  Am.  Dec.  328.) 

"  Whether  it  was  originally  wise  to  invest  the  due  compensation  of 
counsel  with  the  incidents  of  legal  demand,  and  whether  the  dignity, 
and  with  it  the  usefulness,  of  the  profession  might  not  have  been  better 
secured  by  leaving  its  members  to  a  merely  honorary  recourse,  has  di- 
vided the  opinions  of  Intelligent  and  honest  thinkers.  But  the  question 
is  now,  and  has  long  been,  merely  a  speculative  one  in  Pennsylvania, 
and  our  courts  have  either  to  remodel  the  law,  or  to  enforce  it  as  it 
stands,  by  admitting  the  lawyer  to  sue  for  his  quantum  meitiit. 

"So,  too,  the  practice  which  has  obtained  to  a  considerable  extent,  of 
stipulating  beforehand  for  professional  fees,  contingent  on  the  result  of 
the  litigation.  It  is  not  a  practice  to  be  generally  commended,  exposing 
honorable  men,  not  unfrequently,  to  misapprehension  and  illiberal 
remark,  and  giving  the  apparent  sanctiouiof  their  example  to  conduct 
which  they  would  be  among  the  foremost  to  reprehend.  Such  contracts 
may  sometimes  be  necessary  in  a  community  such  as  that  of  Pennsylva- 
nia has  been,  and  perhaps,  as  it  is  yet;  and  where  they  have  been  made 
in  abundant  good  faith,  uberrima  flde,  without  suppression  or  reserve  of 
fact,  or  exaggeration  of  apprehended  difficulties,  or  undue  influence  in 
any  sort  of  degree;  and  when  the  compensation  bargained  for  is  abso- 
lutely just  and  fair,  so  that  the  transaction  is  characterized  throughout 
by  'all  good  fidelity  to  the  client,'  the  court  will  hold  such  contracts  to 
be  valid.  But  is  unnecessary  to  say,  that  such  contracts  as  they  can 
scarcely  be  excepted  from  the  general  rule,  which  denounces  as  suspicious 
the  dealings  of  fiduciaries  with  those  under  their  protection,  and  must 
undergo  the  most  exact  and  jealous  scrutiny  before  they  can  expect 
the  judicial  ratification."  (Ex  parte  Plitt,  2  Wall.  Jr.  C.  C.  279,  per 
Kane,  J.) 
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should  assign  his  claim  to  the  plaintiff,  and  that  defendant 
should  prosecute  the  demand  as  attorney,  in  the  plaintiff's 
name,  but  the  plaintiff  was  to  have  no  interest  in  the 
moneys  recovered.  The  defendant  agreed  to  pay  the 
plaintiff  |50,  whenever  the  action  was  determined,  together 
with  his  necessary  expenses  in  attending  court.  His  com- 
pensation for  the  time  spent  in  attending  court  was  to  be 
included  in  the  $50,  and  he  was  to  be  saved  harmless  from 
all  costs  and  expenses  of  the  litigation.  The  court  held  that 
although  this  agreement  came  exactly  within  the  general 
definition  of  maintenance,  so  far  as  the  plaintiff  was  con- 
cerned, yet  that  it  did  not  fall  within  the  terms  of  the 
revised  statutes  which  abolished  all  maintenance,  (except 
taking  a  conveyance  of  lands  in  suit,  or  selling  pretended 
titles,  or  conspiracies  falsely  to  show  or  maintain  suits)  and 
being  in  no  respect  contrary  to  any  existing  law,  it  could  be 
enforced.  It  was  held  also  that  the  plaintiff,  when  he 
entered  into  the  agreement  with  the  defendant,  was  not 
guilty  of  doing  an  illegal  act ;  and  it  was  not  barratry 
on  his  part,  because  it  was  but  a  single  instance,  and  that 
offense  consists  in  the  habit  or  practice  of  stirring  up  strife. 
And  further,  that  the  case  did  not  fall  within  the  provisions 
of  the  revised  statutes  forbidding  attorneys,  etc.,  buying 
rights  in  action  to  prosecute,  or  lending  money  to  procure 
suits.^ 

§  354.  Contingent  fee  not  within  the  Statute  of  Frauds. 

— There  is  no  principle  of  law  that  prevents  a  creditor,  upon 
a  good  consideration,  from  making  the  payment  of  his  claim 
dependent  upon  a  contingency;  nor  is  there  any  statute 
that  requires  an  agreement  to  that  effect  to  be  in  writing. 
An  atiorney,  therefore,  can  make  a  valid  agreement  with 
his  client,  by  which  his  right  to  recover  fees  already  due 
for  his  services  is  made  contingent  upon  his  success  in  the 
the  action.  Such  an  agreement  has  a  valid  consideration, 
consisting  both  of  prospective  advantage  to  himself,  and  of 

'  Voorhees  v.  Dorr,  51  Barb.  580. 
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hazard  and  expense  to  his  client.  It  is  not,  in  any  sense,  a 
"promise  to  answer  for  tlje  debt,  default,  or  miscarriage  of 
another,"  and  is  not  within  the  provisions  of  the  Statute  of 
Frauds.' 

§  355.  Right  to  contingent  fee  as  against  attaching 
creditor  of  client. — An  agreement  between  attorney  and 
client  that  the  former  should  have  $100  for  his  services 
"out  of  the  verdict"  in  and  for  unliquidated  damages  aris- 
ing from  a  tort,  operates  as  an  assignment  to  that  extent  of 
the  sum  recovered,  and  is  good  against  an  attaching  cred- 
itor of  the  client.  It  may  be  observed  tliat  the  court  in 
this  case  declared  that  the  attorney  had  no  lien  on  the  fund 
recovered,  but  that  the  agreement  operated  as  au  assign- 
ment. 

It  is  true  that  a  claim  for  unliquidated  damages  in  an 
action  sounding  in  tort  is  not  capable  of  assignment  before 
verdict.  But  it  is  true  only  in  respect  to  the  rights  of  third 
parties.  As  between  attorney  and  client,  an  assignment,  or 
agreement  to  assign  the  whole  or  part  of  a  future  verdict, 
would  be  binding,  and  being  founded  on  sufficient  consid- 
eration, would  be  enforced.  "Such  agreements  between 
counsel  and  client  are  common;  more  frequent,  indeed,  than 
they  ought  to  be.  They  have  more  than  once  attracted  the 
animadversion  of  this  court;  but  they  bind  the  parties,  and 
the  attaching  creditor  of  one  of  the  parties  succeeds  to  no 
higher  rights  than  he  possessed."^ 

§  356.  Contingent  fee — Contract  of  indemnity. — Aeon- 
tract  by  an  attorney  to  save  his  client  harmless  from  all  re- 
sponsibility in  a  suit  pending  against  him  or  to  refund  his 
fee,  if  valid,  extends  only  to  such  liabilities  as  tiie  law  would 
recognize  and  enforce;  and  if  the  client  suffers  a  judgment 
to  be  rendered  against  him  in  favor  of  another  attorney 
whom  he  had  never  employed  for  professional  services  in 

'  Pitch  V.  Gai-deniev,  2  Keyes,  516. 
^  Palteu  V.  Wilson,  34  Pa.  'ZJ9. 
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the  same  suit,  he  cannot  resort  to  his  contract  of  indem- 
nity/ 

§  357.     Right  to  compensation — Contract — Merger. — 

A  simple  contract  that  an  attorney  should  have  one  moiety 
in  fee  of  the  lands  he  should  recover  for  his  client,  is  merged 
in  a  bond  subsequently  executed,  that  the  attorney  should, 
on  a  certain  contingency  happening,  reconvey  the  whole  of 
the  premises  to  his  client.^ 

§  358.  Contingent  fee— Death  of  client. — Where  a  con- 
tract was  made  with  an  attorney  for  the  prosecution  of  a 
claim  for  a  stipulated  proportion  of  the  amount  recovered, 
and  the  attorney  rendered  certain  services  under  such  con- 
tract, the  death  of  the  client  did  not  dissolve  the  contract, 
but  the  compensation  remained  a  lien  upon  the  money 
when  recovered.' 

§  359.     Contingent  fee — Commissions  for  collecting. — 

An  attorney  may  in  some  localities  stipulate  for  a  com- 
mission or  percentage  on  collections  to  be  made,  and  is 
entitled  to  such  fees  therefor  as  his  client  may  agree  to 
pay  hiuj.* 

And  where  an  attorney  received  notes  from  an  agent,  who 
agreed  to  pay  him  one-fourth  of  the  amount  collected,  and 
the  principal  settled  with  the  attorney,  giving  a  contract 
which  substantially  agreed  to  comply  with  the  agent's  terms, 
the  attorney  was  allowed  to  recover  for  the  service  actually 
rendered  at  the  rate  of  twenty-five  per  cent,  on  the  amount 
collected,  that  being  the  rate  of  agreement  with  the  agent.* 

When  an  attorney's  fee  is  contingent  upon  his  success  in 
collecting  money  for  his  client,  the  fee  not  being  demand- 
able  until  the  money  is  collected,  the  Statute  of  Limitations 


'  Lindsey  v.  Jones,  2.3  Ala.  835. 
=  Mott  V.  Harrington,  12  Vt.  199. 

'  Wylie  V.  Coxe,  15  How.  415;  Succession  of  Zenon,  34  La.  An.  1191,  cit- 
ing text. 
■•  Flower  v.  O'Connor,  7  La.  R.  207;  Butterworth  v.  Kinsey,  14  Tex.  500. 
*  Butterworth  v.  Kinsey,  supra. 


732  LIABILITY    OF    CLIENT    TO    ATTORNEY.       §§    359a-60 

begins  to  run,  not  from  the  date  of  the  judgment  obtained, 
but  from  the  time  the  money  is  finally  paid/ 

§  359a.    Compensation — Fees  out  of  money  collected. — 

An  attorney  may  apply  money  collected  for  his  client  upon 
fees  due  him  for  making  such  collection,  and  also  upon  any 
other  fees  due  him  from  such  client  for  professional  serv- 
ices.^ But  where  a  claim  is  delivered  to  a  commercial  agency 
for  collection,  and  the  agency  places  it  in  the  hands  of  an  at- 
torney to  make  the  collection,  the  attorney  is  the  agent  of 
his  immediate  employer,  and  not  of  the  owner  of  the  claim, 
and  he  cannot  look  to  the  latter  for  compensation  of  his 
services.^  He  cannot,  therefore,  retain  the  money  collected 
thereon  to  satisfy  his  demand  against  the  agency  for  serv- 
ices rendered.^  Nor  can  an  attorney  retain  his  fees  out  of 
money  left  with  him  by  his  client  in  special  deposit  for  a 
special  purpose,  and  so  received  by  him.^ 

§  360.  Right  to  compensation  —  How  far  protected 
against  fraudulent  assignment  of  chose  in  action.— An 

attorney's  claim  to  compensation  out  of  a  judgment  ren- 
dered in  a  suit  in  which  he  has  been  employed,  will  be  pro- 
tected against  a  fraudulent  assignment  of  the  chose  in  ac- 
tion, if  the  assignee  has  notice  of  the  attorney's  claim.  And 
if,  while  the  suit  is  yet  in  progress,  the  assignee  should 
compromise  the  claim  and  receive  the  money,  he  will  be  held 
liable  for  the  attorney's  bill.' 

If  an  attorney's  fee  is  made  contingent  on  success,  and 
his  client  settles  the  suit  without  the  attorney's  consent,  the 
attorney  can  recover  what  his  services  are  worth  on  a  quaii- 
tum  meruit.'' 

'  Morgan  v.  Brown,  12  La.  An.  159. 

^  Union  Mut.  L.  Ins.  Co.  v.  Buchanan,  100  Ind.  63. 

'  Milligan  v.  Alabama  Fertilizer  Co.  89  Ala.  322;  Hill  v.  Morris,  15  Mo. 
App.  322. 

<  McMath  V.  Manns,  (Ky.)  15  S.  W.  Rep.  879. 

^  Anderson  v.  Bosworth,  15  R.  I.  443;  2  Am.  St.  Rep.  910. 

«  Christie  v.  Sawyer,  44  N.  H.  298. 

'  Quint  V.  Ophir,  4  Nev.  305;  Duke  v.  Harper,  8  Mo.  App.  296;  Semmes 
1).  West.  Un.  Tel.  Co.  (Md.)  20  At.  Rep.  127.  And  it  is  held  that  the  settle- 
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§  361.  Contingent  fee — Compromise  of  suit — Measure 
of  damages. — Where  a  client  conveyed  to  an  attorney,  as 
Lis  fee  for  services  to  be  rendered,  a  chattel,  her  title  to 
■which  she  declined  to  warrant,  and  afterward  she  compro- 
mised the  suit,  and  the  chattel  was  included  in  the  compro- 
mise, the  proper  criterion  of  damages  (fee)  due  to  her 
attorney  was  held  to  be  the  actual  value  of  her  right,  title 
and  interest  in  the  chattel  at  the  time  of  the  conveyance.  If 
she  had  but  a  naked  legal  title,  the  damages  should  have 
been  but  nominal.' 

§  362.  Compensation  of  substitutes. — It  has  been  said 
that  where  an  attorney  who  has  been  employed  to  render 
professional  services  procures  another  to  represent  him  and 
perform  them  for  him,  and  who  does  so  with  the  consent  of 
his  client,  in  that  case  the  services  in  contemplation  of  law 
are  rendered  by  the  attorney  who  was  employed  to  perform 
them,  though  actually  performed  by  another,  upon  the 
principle  of  the  maxim,  qui  facit  per  alium  facit  per  se,  and 
he  may  recover  on  the  contract  the  price  stipulated  for  their 
performance.  And  the  client  having  accepted  the  services 
of  the  representative  in  lieu  of  those  of  the  attorney  repre- 
sented, cannot  afterward  object  that  they  were  not  per- 
formed by  the  latter  in  person.  It  was  upon  this  principle 
that  the  case  of  Allcorn  v.  Butler,  9  Tex.  56,  was  decided. 
"  It  is  not  upon  the  supposed  right  which  an  attorney  has 
to  substitute  another  in  his  place  without  the  consent  of  his 
client;  for  no  such  right  is  recognized.  The  contract  being 
personal  in  its  character,  must  be  performed  by  the  attor- 
ney who  has  been  employed,  and  has  undertaken  to  per- 
form it  in  person,  unless  the  client  consents  to  its  perform- 
ance by  another."  '^   But  if  he  does  so  consent,  and  accepts 

ment  of  a  pending  suit  by  the  parties  thereto,  without  the  knowledge  or 
consent  of  the  plaintiff's  attorney,  will  not  defeat  his  right  to  prosecute 
such  suit  to  a  termination,  in  order  to  fix  and  recover  his  fees,  which 
were  to  be  a  certain  proportion  of  the  recovery.  (Coleman  v.  Ryan,  58 
Ga.  132.    See  sec.  231a,  ante.) 

'  VS^hitehead  v.  Ducker,  11  Smedes  &  M.  98. 

2  Morgan  v.  Roberts,  38  111.  65. 


734  LIABILITY    OP    CLIENT    TO    ATTORNEY.  §    363 

performance  by  another,  it  would  be  to  sanction  a  breach 
of  honesty  and  good  faith  to  permit  him  afterward  to  raise 
tlie  objection  which  he  did  not  make  at  the  time.  In  such 
a  case  the  attorney  whose  services  were  contracted  for  is  en- 
titled to  recover  on  the  contract,  as  having  performed  it  on 
the  principle  of  the  maxim  before  quoted.' 

Where  an  attorney  is  employed  by  a  party,  the  law  im- 
plies a  contract  between  them;  and  before  a  new  partner 
can  be  made  a  party  to  such  contract,  there  must  be  some 
agreement  or  understanding  to  place  him  in  a  position  which 
will  enable  him  to  make  a  claim  against  the  client,  for  serv- 
ices in  the  suit.  In  the  absence  of  proof  of  such  an  agree- 
ment, or  the  substitution  of  the  firm  as  the  attorneys  or 
counsel  of  the  party,  the  relation  of  attorney  and  client  does 
not  exist  between  the  firm  and  such  party  with  the  assent 
of  the  latter,  and  consequently  the  attorney  originally  em- 
ployed may  recover  for  his  services  in  the  suit,  in  an  action 
brought  by  him  alone.^ 

§  363.  Taking  new  security  pending  relation. — A  court 
of  equity  will  not  enforce  in  favor  of  a  solicitor  a  security 
taken  from  his  client  pending  a  suit  for  anything  beyond 
the  sum  actually  due  the  solicitor.  "Transactions  between 
solicitor  and  client  are  always  scrutinized  with  a  jealous 
eye,  and  a  court  of  equity  will  not  sutler  a  solicitor  to  take 
a  security  from  his  client  pending  a  suit  for  a  single  shill- 
ing, by  way  of  gratuity,  however  reasonable  this  might  be 
ill  many  cases.'"  In  the  case  of  Wood  v.  Dounes,  13  Yes. 
120,  it  was  held  that  beneficial  contracts  and  conveyances, 
obtained  by  an  attorney  from  his  client  during  their  rela- 
tion as  such,  and  connected  with  the  subject  of  the  suit. 


1  Ratcliff  V.  Baird,  14  Tex.  44;  Allcorn  v.  Butler,  9  Ibid.  66.  See  Feniio 
V.  English,  22  Ark.  170.  An  attorney  cannot  assign  a  contract  for  his 
services,  and  substitute  another  attorney  in  his  place,  without  the  con- 
sent of  his  client,  such  contract  being  special,  and  fovmded  upon  personal 
qualities.  But  he  may  assign  a  debt  substantially  due  for  services  ren- 
dered.   (Taylor  v.  Black  Diamond  Coal  Miu.  Co.  86  Cal.  589.) 

2  Davis  V.  Peck,  54  Barb.  4^.3. 

'  Saunderson  v.  Glass,  2  Atk.  297. 
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should  stand  as  a  security  only  for  what  was  actually  due. 
So  in  Hj'lton  v.  Hylton,  2  Ves.  Sr.  547,  259,  it  is  laid  down 
as  clear  law  that  no  attorney  can  take  anything  from  his 
client  pending  the  suit,  save  his  demand.^ 

§  364.     Of  the  right  of  an  attorney  to  make  new  con- 
tracts with  the  client  for  compensation  after  retainer. — 

The  question  whether  an  attorney,  during  the  relation  be- 
tween his  client  and  himself,  can  make  with  his  client  a 
binding  contract  to  secure  to  himself  greater  compensation 
for  his  services  than  was  agreed  on  when  the  relation  com- 
menced, has  been  decided  in  the  negative.  The  question 
has  often  been  determined  in  England.  There  it  is  a  set- 
tled doctrine  of  equity  that  an  attorney  cannot,  while  the 
business  is  unfinished  in  which  he  had  been  employed,  re- 
ceive any  gift  from  his  client,  or  bind  his  client  in  any 
mode  to  make  him  greater  compensation  for  his  services 
than  he  would  have  a  right  to  demand  if  no  contract  should 
be  made  during  the  relation.  If  an  attorney  accept  a  gift 
from  one  thus  connected  with  him,  it  may  be  recovered  in 
the  court  of  chancery  by  the  donor  or  his  creditors,  should 
it  be  necessary  to  them  to  assert  a  right  to  it  to  satisfy  their 
demands.  If  a  bond  or  any  security  for  a  greater  compen- 
sation be  taken  from  a  client  by  his  attorney,  it  will,  upon 
application  to  a  court  of  equity,  be  either  set  aside,  or 
allowed  only  to  stand  as  security  for  the  sum  to  which  the 
attorney  would  have  been  entitled  if  no  such  security  had 
been  given.  In  some  cases,  the  prohibition  comprehends 
all  dealings  between  attorneys  and  their  clients ;  in  others 
it  is  confined  to  the  particular  business  which  was  the  in- 
ducement to  form  the  relation,  and  an  attorney  is  allowed  to 
enter  into  contracts  with  his  client  upon  any  matter  which 
is  not  the  object  of  his  concern  as  attorney.^     But  after  the 

'  Mott  V.  Harrington,  12  Vt.  199.  A  mortgage,  executed  in  good  faith 
by  a  person  intending  to  file  a  voluntary  petition  in  insolvency,  to  se- 
cure reasonable  compensation  for  the  services  of  his  attorney,  to  be  ren- 
dered in  procuring  a  discharge  in  insolvency,  is  valid.  (Parsons,  Peti- 
tioner, 150  Mass.  343.) 

'  Lecatt  V.  Bailee,  3  Port.  115;  29  Am.  Dec.  249.    Unless  for  the  very  best 
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relation  has  ceased,  attorneys  have  a  right  to  take  what 
may  be  given  them,  or  paid,  as  compensation.  Their  em- 
ployment in  one  suit  does  not  deprive  them,  while  it  is 
pending,  of  their  right  to  make  a  contract  for  compensation 
for  their  services  in  another,  or  for  any  other  professional 
business  with  the  same  client.' 

§  365.  Withdrawal  from  case. — An  attorney  who  with- 
draws from  a  case  with  the  consent  of  his  client  does  not 
thereby  lose  his  right  to  compensation  for  the  services  al- 
ready rendered,  unless,  at  the  time  of  his  withdrawal,  he 
waives  or  abandons  his  claim  to  compensation.^  And  if  an 
attorney,  who  had  been  employed  at  an  annual  salary,  and 
has  resigned  his  appointment,  continues,  with  the  approba- 
tion of  his  former  clients,  his  attention  to  the  suits  which 
originated  during  his  term  of  office,  and  his  services  are 
shown  to  have  been  useful,  he  may  recover  compensation 
therefor.' 

When  attorneys  who  are  emploj'ed  under  a  special  con- 
tract to  prosecute  a  suit  abandon  the  cause  before  its  termi- 
nation, thej  are  thereby  deprived  of  any  claim  under  the 
contract,  and  must  be  left  to  recover  such  fees  and  compen- 
sation as  they  are  reasonably  entitled  to,  on  the  basis  of  a 
quantum  m.eruit,  and  by  abandoning  the  contract  they  will 
lose,  besides,  whatever  lien  upon  the  proceeds  of  the  suit 
they  might  have  had  under  its  provisions.  And  when  a 
party  engages  the  services  of  a  particular  lawyer,  or  of  an 
association  of  lawyers,  he  is  entitled  to  the  services  of  every 
one  of  them,  and  if  one  abandons  the  retainer  with  the  as- 

of  reasons  an  attorney  cannot,  after  his  work  is  partially  completed,  ex- 
act an  agreement  from  his  client  to  pay  more  than  an  ordinary  fee,  un- 
der a  threat  to  withdraw  from  the  case  if  such  agreement  is  not  made. 
(Bolton  V.  Daily,  48  Iowa,  348.) 

'  Lecatt  V.  Sallee,  3  Port.  115. 

^  Coopwood  -u.  W^allace,  12  Ala.  790.  An  attorney  may,  for  reasonable 
cause  and  upon  reasonable  notice,  abandon  the  conduct  of  a  case,  even 
without  the  consent  of  his  client  or  the  court,  without  forfeiting  his 
right  to  compensation  for  services  rendered.  (Powers  v.  Manning,  154 
Mass.  000.) 

'  Carter  v.  New  Orleans,  etc.,  5  Rob.  (La.)  33. 
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sent  of  the  others,  express  or  implied,  or  they  attempt  to 
supply  his  place  with  another  attorney  of  equal  or  superior 
qualifications,  it  will  be  no  performance  of  the  contract.' 

The  liability  of  an  attorney  and  his  incapacity  to  support 
an  action  for  costs  are  limited  by  circumstances.  Where, 
in  an  action  by  an  attorney  for  his  bill  of  costs  for  conduct- 
ing a  chancery  suit,  it  appeared  that  the  attorney  had  con- 
ducted the  cause  up  to  the  time  of  obtaining  the  master's 
report,  and  had  made  repeated  but  ineffectual  attempts  to 
procure  money  from  his  client  to  carry  on  the  proceedings, 
Tenterden,  C.  J.,  said  :  "  It  was  not  to  be  expected  that  a 
solicitor  should  continue  to  conduct  a  cause  for  an  indefi- 
nite length  of  time,  after  repeated  applications  for  money 
without  effect."  ^  But  in  another  case  it  was  said  by  Lord 
Eldon  that  a  solicitor  going  a  certain  length  in  a  cause  can- 
not leave  it  there,  but  must  go  on.^ 

§  366.    Dismissal  from  case — Effect  on  compensation. — 

Where  an  attorney  is  employed  for  a  stipulated  fee  to  prose- 
cute a  suit  to  final  judgment,  and  is  afterward  dismissed  by 
his  client  without  any  fault  on  his  own  part,  he  is  entitled 
to  recover  for  the  services  already  rendered,  and  the  court 
seemed  to  have  some  doubt  whether  he  would  not  be  enti- 
tled to  recover  the  whole  amount  stipulated  to  be  paid. 
"The  relation  of  attorney  and  client  is  a  confidential  and 
peculiar  relation.  It  is  incompatible  with  that  relation  for 
the  attorney  to  accept  the  employment  or  the  confidence  of 
both  parties.  And  after  accepting  an  employment,  and  en- 
joying the  confidence  of  one  of  them,  though  afterward 
discharged  by  his  client  without  cause,  the  attorney  cannot 
in  general  with  propriety  accept  an  employment  by  the  op- 
posite party  in  the  same  case.  This  consideration  would 
seem  to  afford  a  good  reason  why  such  contracts  should  be 
excepted  from  the  rule  to  which  we  have  adverted,"  (that 
a  readiness  or  tender  to  perform  is  not  equivalent  to  per- 

'  Morgan  v.  Roberts,  38  111.  65. 

'  Rowson  V.  Earle;  sittings  in  London,  Oct.  28th,  1829. 

^  14  Ves.  196;  Mordeeai  v.  Solomon,  Sayers,  172. 

A.  &  C— 47. 
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formance)  and  the  attorney  be  entitled  to  recover  the  full 
amount  of  the  fee  for  which  he  had  contracted  from  his 
client,  who  had  wrongfully  prevented  him  from  performing 
his  contract.'  And  so  also,  in  another  case,  it  was  decided 
that  if  an  attorney  was  dismissed  without  cause,  and  kept 
himself  ready  to  fulfill  his  part  of  the  contract  by  a  contin- 
uing tender  of  his  services,  he  could  recover  the  whole 
amount  stipulated  to  be  paid.  As  where  an  attorney  was 
employed  to  defend  a  party  upon  a  criminal  charge  upon 
a  fee  to  be  paid  after  such  services  were  rendered;  and  upon 
tendering  such  services  was  told  by  his  client  that  he  would 
no  longer  need  his  services,  as  other  counsel  were  retained; 
whereupon  the  attorney  informed  him  he  was  ready  to  com- 
ply with  his  contract,  and  would  make  him  do  so,  but 
afterward  volunteered  in  the  prosecution,  and  rendered  his 
professional  services  against  the  defendant.  The  court  held 
that  the  attorney  could  hold  the  client  to  his  contract 
by  a  continuing  tender  of  his  services  and  a  readiness  to 
perform  his  part  of  the  contract  until  the  case  was  ended ; 
but  if,  instead  of  so  doing,  the  attorney  entered  upon  the 
other  side  of  the  case,  this  would  be  an  abandonment  of  the 
contract  and  a  release  of  the  client  from  its  obligation,  and 
the  attorney  could  recover  no  fee  on  the  contract.  To  enti- 
tle him  to  a  fee,  the  attorney  must  have  kept  himself  in 
readiness  to  serve  his  client. 

This  consequence  is  not  avoided  by  the  tender  of  the 
attorney's  services  at  the  time  he  was  discharged,  for  the 
client  might  have  changed  his  mind  as  his  case  pro- 
gressed, and  have  called  him  in  to  his  assistance,  as  he 
would  have  the  right  to  do  if  the  attorney  still  insisted  on 
his  contract.^ 

§  367.  Compensation — Change  of  attorney. — Where  an 
application  is  made  by  a  party  in  an  action  to  change  his 

■  Myers  v.  Crockett,  14  Tex.  259.  An  attorney  who  is  prevented  by  his 
client  from  completing  his  employment,  is  entitled  to  recover  his  fees  as 
if  the  contract  was  fully  performed.    (Kersey  v.  Garton,  77  Mo.  645.) 

^  Cantrell  v.  Chirm,  5  Sneed.  116. 
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attorney,  and  the  court  orders  a  reference  to  ascertain  the 
amount  due  to  the  attorney  from  his  client  for  profes- 
sional services,  and,  upon  the  coming  in  of  the  referee's 
report  fixing  the  amount  to  be  paid,  the  client  withdraws 
his  application  for  a  change,  the  court  has  no  power  sum- 
marily to  order  such  amount  paid  by  the  client  to  the 
attorney,  by  proceedings  in  the  nature  of  an  attachment  for 
contempt.  Although  good  faith  would  seem  to  require  that 
the  party,  after  resorting  to  the  aid  of  the  court  for  a  change 
of  attorney,  should  pay  the  amount  reported  due  to  the 
attorney,  the  court  can  only  regard  it  as  a  debt  for  profes- 
sional services  liquidated  by  the  referee,  under  the  order  of 
the  court,  leaving  the  attorney,  upon  withdrawal  of  the 
application,  to  collect  the  amount  of  such  indebtedness  b}'' 
action,  or  to  take  such  other  proceedings  as  he  shall  be 
advised.  If  the  client  had  not  withdrawn  his  application 
for  a  change,  the  court  would  have  ordered  the  liquidated 
amount  to  be  paid  by  the  client  as  a  matter  of  course.^ 

g  367a.  Compensation — Suit  forma  pauperis. — Where 
leave  to  bring  an  action  forma  pauperis  is  granted,  the  at- 
torney who  obtains  such  leave  is  bound  to  act  for  the  plain- 
tiff without  compensation,  beyond  the  costs  that  may  be 
recovered,  and  he  can  retain  no  portion  of  the  recovery  it- 
self.^ In  the  absence  of  statutory  regulation,  an  attorney 
assigned  by  the  court  to  defend  a  pauper  criminal  has  no 
claim  upon  the  public  for  fees  or  expenses.^ 

§  368.    Lien  of  attorneys  on  sums  recovered — Costs. — 

An  attorney  has  a  lien  on  a  sum  recovered  in  a  cause,  for 

'  Gardner  v.  Tyler,  5  Abb.  Pr.  N.  S.  33,  affirming  S.  C.  36  How.  Pr.  63. 
A  litigant  has  the  right,  in  general,  to  change  his  attorney  at  pleasure, 
but  where  a  change  of  attorney  is  made,  it  should  be  upon  security  for 
his  fees.  (Ronald  v.  Mutuil  Reserve  Fund  Life  Assoc.  Cir.  Ct.  (N.  Y.)  30 
Fed.  Rep.  228.) 

'^  Matter  of  Kelly,  12  Daly,  110.  But  compare  Hassell  v.  Van  Houten, 
39  N.  J.  Eq.  105. 

'  Wayne  County  v.  Waller,  90  Pa.  St.  99;  35  Am.  Rep.  636;  Dismukes  v. 
Board  of  Supervisors,  58  Miss.  612;  People  v.  Niagara  County,  78  N.  Y. 
622.    See,  as  to  the  allowance  of  counsel  fees  in  such  cases  by  statutory 
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his  bill  of  costs.  If  the  money  come  to  his  hands,  he  may 
retain  it  to  the  amount  of  his  bill ;  he  may  stop  it  in  transitu, 
if  he  can  lay  hold  of  it,  and  if  he  apply  to  the  court,  the 
latter  will  prevent  it  from  being  paid  over,  till  the  demand 
is  satisfied.^  An  attorney  has  a  lien  for  his  bill  of  costs  on 
money  levied  by  the  sheriff  under  an  execution  on  a  judg- 
ment recovered  by  his  client,  and  is  entitled  to  have  it  paid 
over  to  him,  notwithstanding  the  sheriff  has  had  notice, 
from  the  party  against  whom  the  execution  issued,  to  re- 
tain the  money  in  his  hands,  and  that  the  court  would  be 
moved  to  set  aside  the  judgment  for  irregularity."  So,  an 
attorney  has  a  lien  upon  a  sum  awarded  in  favor  of  his 
client,  as  well  as  if  recovered  by  judgment,  and  if,  ^fter  no- 
tice to  the  defendant,  the  latter  pay  it  over  to  the  plaintiff, 
the  plaintiff's  attorney  maj'  compel  a  repayment  of  it  to 
himself.  He  is  not  prejudiced,  either,  by  the  collusive  re- 
lease from  the  plaintiff  to  the  defendant.^  Where,  after 
the  payment  of  money  into  court  by  the  defendant  in  an 
action,  the  plaintifi  proceeded  and  recovered  a  verdict  for 
a  greater  sum,  and  then  became  bankrupt,  the  court  ordered 
so  much  of  the  money  paid  into  court  as  was  sufficient  for 
the  purpose,  to  be  paid  to  the  plaintiff's  attorney,  in  satis- 
faction of  his  bill  of  costs,  after  taxation,  and  the  residue 
to  the  plaintiff's  assignees.^  In  chancery,  solicitors  have  a 
lien  on  the  funds  for  their  costs,  whether  in  the  way  of  suit 
or  prosecution  in  lunacy  or  bankruptc}'.^  A  solicitor  pros- 
provision,  state  V.  Wentler,  76  W^is.  89;  Wastioe  County  v.  Humboldt 
County,  14  Nev.  123;  Checli  v.  Swartz,  70  Ind.  339;  Anonymous,  78  Me. 
207;  Ryce  v.  MitcheU  County,  65  Iowa,  447. 

'  Turwin  v.  Gibson.  3  Atk.  719:  Welsh  v.  Hole,  1  Doug.  338;  Matter  of 
Bailey,  31  Hun,  608;  Tunstall  v.  VS^inton,  31  Hun,  219. 

'  Griffin  v.  Eyles,  1  H.  Bl.  122.  An  attorney's  lien  upon  a  judgment  is 
superior  to  the  claim  of  a  creditor  in  whose  favor  execution  has  been 
levied.     (Henry  v.  Traynor,  42  Minn.  234.) 

'  Ormerod  v.  Tate,  1  East,  464.  See,  under  the  English  system  as  to  the 
effect  on  the  lien  of  non-taxation  of  Bill  of  Costs,  De  Bay  v.  Griffen,  Law 
Rec.  10  Ch.  Ap.  291;  S.  C.  12  Moak's  Eng.  R.  731.  Effect  of  lien  on  pro- 
duction of  documents  after  change  of  attorney,  Vale  v.  Oppert,  Law  Rep. 
10  Ch.  Ap.  340;  S.  C.  12  Moak's  Eng.  R.  718;  Belaney  v.  Ffrench,  Law  Kep. 
8  Ch.  Ap.  918;  S.  C.  7  Moak's  Eng.  R.  471. 

'  Ouston  V.  O'Bryan,  Barnes,  145. 

'■  Ex  parte  Bryant,  2  Rose,  237;  2  Yes.  407;  Lann  v.  Church,  4  Madd.  391. 
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ecuting  a  suit  to  a  decree,  has  a  lien  on  tlie  estate  recovered, 
on  the  party  recovering  the  estate,  for  his  bill,  but  not  on 
the  heir,  unless  it  is  necessary  to  revive  the  suit,  in  which 
case  the  lien  is  revived.'  The  lien  of  a  solicitor  upon  a 
fund  in  court,  which  is  the  result  of  the  proceedings,  can- 
not be  defeated  by  the  subsequent  insolvency  of  the  client; 
the  assignees  of  the  insolvent  can  only  take  his  property, 
subject  to  the  claims  by  which  it  was  affected  against  him.^ 
An  attorney  has  a  lien  on  a  judgment  not  only  for  the 
actual  costs,  but  for  any  portion  of  the  damages  which  may 
have  been  agreed  upon,  for  his  compensation;  but  he  has 
no  lien  until  the  judgment  is  entered,  or  at  least  until  after 
verdict.  To  protect  the  lien,  the  attorney  should  give  notice 
to  the  judgment-debtor.  Where  the  judgment  is  satisfied 
without  reference  to  the  attorney's  lien,  it  is  said  that  the 
proper  practice  is  to  apply  to  the  proper  court  to  set  aside 
the  satisfaction  of  judgment,  and  not  for  the  attorney  him- 
self to  issue  an  execution.  Still,  where  the  judgment  is 
for  costs  only,  this  may  in  itself  be  legal  notice  of  the  lien, 
which  can  be  discharged  only  by  payment  to  the  attorney.' 
A  solicitor  is  entitled  to  a  charge  for  his  costs  on  property 
the  subject  of  a  successful  suit  conducted  by  him  against  an 

1  Barnesley  v.  Powell,  Anstr.  102.  See  Turwin  v.  Gibson,  3  Atk.  720. 
Fairland  v.  Bneror,  Diok.  114. 

^  Ex  parte  Moule,  5  Madd.  462.  The  lien  of  an  attorney  upon  the  fund 
or  property  recovered  is  superior  to  the  rights  of  either  the  assignee  or 
heirs  of  the  plaintiff,  in  the  property,  but  in  Arkansas  it  extends  only  to 
his  compensation  for  services  in  the  particular  suit  in  which  it  is  claimed. 
(Porter  v.  Hanson,  36  Ark.  591.)  The  lien  of  an  attorney  on  a  money 
judgment  or  decree  in  equity,  to  be  paid  out  of  a  fund  under  the  control 
of  the  court,  is  held  superior  to  the  lien  of  a  subsequent  attaching  cred- 
itor, although  the  client  be  nominally  a  defendant  in  the  cause.  (Damron 
V.  Robertson,  80  Tenn.  372.)  In  Vermont,  the  lien  of  an  attorney  is  held 
to  be  superior  to  an  attachment  by  trustee  process.  (Weed  v.  Boutelle,  56 
Vt.  570;  48  Am.  Rep.  821.) 

'  Grotty  V.  Mackenzie,  52  Howard  Pr.  54;  Marshall  v.  Meeks,  51  N.  Y. 
140;  10  Am.  Rep.  572;  Pulver  v.  Harris,  53  N.  Y.  73;  Lesher  v.  Roessner, 
3  Hun,  217;  Welsh  v.  Hole,  1  Doug.  2i8;  Ackerman  v.  Ackerman,  14  Abb. 
Pr.  229;  Bishop  v.  Garcia,  Ibid.  N.  S.  72.  But  see  Sweet  v.  Bartlett,  4 
Sand.  661.  Where  an  attorney  prosecutes  a  suit  for  an  insolvent  to  the 
date  of  the  adjudication  of  insolvency,  and  then  for  the  assignee  to  final 
judgment,  he  has  a  lien  upon  such  judgment  for  the  full  amount  of  his 
fees.    (Rogers  v.  Heath,  62  Vt.  101.) 
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incumbrancer,  although  the  incumbrance  be  entirely  value- 
less, provided  it  formed  a  cloud  upon  the  title.  It  is  no 
objection  to  an  application  for  such  a  charge  that  it  is  made 
in  a  suit  which  is  no  longer  pending,  and  which  was  never 
brought  to  a  hearing,  nor  that  the  property  has  been  sold 
before  the  application  of  the  solicitor,  especially  where  the 
purchaser  knew  there  was  a  pending  suit,  and  that  costs 
might  have  been  incurred  in  it;  he  ought  to  have  inquired 
whether  the  solicitor  had  been  paid.'  And  it  is  held  in 
Tennessee  that  where  by  law  the  attorneys  in  a  cause  have 
a  lien  upon  property  involved  in  litigation  for  their 
fees,  the  lis  pendens  is  a  general  notice  of  such  lien,  and 
the  client  cannot,  by  a  transfer  pendente  lite,  defeat  the 
claim.'' 

It  may  be  stated,  as  to  the  attorney's  general  lien,  that 
the  claim  should  arise  from  professional  employment ; 
that  the  lien  can  be  commensurate  only  with  the  right  of 
the  client;  that  if  papers  are  delivered  for  a  specific  pur- 
pose, the  lien  cannot  usually  extend  beyond  that  purpose ; 
that  the  lien  is  frequently  subject  to  the  equitable  right  of 
set-off,  and  it  may  be  waived  by  a  contract  which  is  incon- 
sistent with  that  on  which  the  lien  is  founded,  or  by  an 
express  contract.^ 

§  368a.  Lien  on  judgment — Nature  of. — The  attorney's 
lien,  in  so  far  as  it  relates  to  judgments,  may  be  acciirately 


'  Jones  V.  Frost,  L.  B.  7  Ch.  Ap.  773;  S.  C.  3  Moak.  Eng.  Q.  622. 

^  Hunt  V.  McClanahan,  1  Helsk.  503;  Vaughn  v.  Vaughn,  69  Tenn.  472. 
A  notice  of  a  claim  for  an  attorney's  lien,  Inserted  by  the  plaintiff's 
attorney  in  the  oritsinal  notice  served  upon  the  defendant  in  an  action,  is 
sufficient  if  properly  signed.  (Smith  v.  Railroad  Co.  56  Iowa,  720.)  But 
notice  to  the  defendant's  attorney  of  the  existence  of  a  lien  of  the  plain- 
tiff's attorney  is  not  to  be  regarded  as  notice  to  the  defendant.  (Wright 
V.  Wright,  7  Daly,  62.)  See  further,  as  to  what  may  be  deemed  sufficient 
notice  of  the  attorney's  lien,  St.  Louis,  etc.  R.  R.  Co.  v.  Harnett,  35  Kan. 
395;  Sayre  v.  Thompson,  18  Neb.  33. 

'  But  an  attorney  who  acts  as  assignee  has  no  power  to  apply  trust 
funds  to  the  payment  of  his  professional  services  rendered  in  the  admin- 
istration of  the  trust.     (Winn  v.  Crosby,  52  How.  Pr.  174.) 

It  has  been  held  in  England  that  an  attorney  has  no  lien  upon  a  judg- 
ment for  real  estate  (Shaw  v.  Neale,  6H.  L.  Cas.  581,  overruling  Barnes- 
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defined  as  a  right  conferred  by  statute,  or  recognized  by  the 
common  law,  to  have  his  compensation  or  costs,  or  both, 
directly  secured  by  the  fruits  of  the  judgment.'  It  is  said 
that  the  lien  originates  in  the  control  which,  by  his  re- 
tainer, the  attorney  has  over  the  judgment  and  the  legal 
process  which  enforces  it.  To  the  amount  of  his  fees  and 
expenses,  the  attorney  has  an  equitable  right  to  control  the 
judgment  against  his  client  and  his  opponent,  if  in  collu- 
sion with  his  client,  which  the  court  at  its  discretion  will 
protect  and  enforce,  but  he  has  no  authority  to  bring  a  suit 
on  the  judgment  without  the  client's  consent  and  direction.^ 
After  judgment,  an  attorney  mav  have  a  lien  thereon  for 
any  compensation  which  his  client  has  agreed  to  pay  him, 
and  to  that  extent  he  may  be  regarded  as  an  equitable  as- 
signee of  the  judgment.^  But  before  judgment,  in  the  ab- 
sence of  an}-  agreement,  the  attorney  has  no  lien  upon  or 
interest  in  the  cause  of  action,  and  when  the  cause  of  action 
is  by  its  nature  not  assignable,  the  owner  of  it  cannot  by 
any  agreement  give  his  attorney  any  interest  therein.^  It 
has  been  held  that,  at  cornmon  law,  an  attorney  has  no 
lien  for  his  disbursements  or  fees  upon  a  judgment  ob- 
tained by  him.^  Attorneys  have  no  such  liens  on  judg- 
ments recovered  by  them  as  that  an  assignment  to  the 
plaintiff's  attorney  of  a  part  of  a  judgment  as  compensa- 


ley  V.  Powell,  Amb.  102);  but  in  New  York,  in  a  partition  case,  where 
the  real  estate  was  sold  and  the  proceeds  brought  into  court,  the  attorney 
was  allowed  a  lien  upon  them.    (Creighton  v.  Ingersoll,  20  Barb.  541.) 

'  Fillmore  v.  Wells,  10  Colo.  228;  3  Am.  St.  Kep.  567. 

^  Horton  v.  Champlin,  12  R.  I.  550;  34  Am.  Rep.  722;  and  see  Goodrich  v. 
McDonald,  112  N.  Y.  157;  Randall  v.  Van  Wagenen,  115  N.  Y.  527;  Reavy 
■u.  Clark,  18  Civ.  Proc.  Rep.  272. 

'  Wright  V.  Wright,  70  N.  Y.  98;  Ex  parte  Lehman,  59  Ala.  631. 

<  Coughlin  V.  N.  Y.  etc.  R.  R.  Co.  71  N.  Y.  443;  27  Am.  Rep.  75;  Kus- 
terer  v.  Beaver  Dam,  56  Wis.  471;  43  Am.  Rep.  725;  Lament  v.  Washing- 
ton, etc.  R.  R.  Co.,  2  Mackey,  502;  47  Am.  Rep.  268;  Miller  v.  Newell,  22  S. 
C.  112;  47  Am.  Rep.  833;  Abbott  v.  Abbott,  18  Neb.  503;  Rowe  v.  Fogle, 
(Ky.)  10  S.  W.  Rep.  426. 

*  Patrick  v.  Leach,  2  MeCrary,  635;  Swanston  v.  Morning  Star  Min.  Co. 
7  McCrary,  241.  But  see  Coughlin  v.  New  York,  etc.  R.  R.  Co.  71  N.  Y. 
443;  27  Am.  Rep.  75;  Naylor  v.  Lane,  66  How.  Pr.  400;  Matter  of  Bailey, 
66  How.  Pr.  64. 
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tion  will  defeat  a  suit  in  equity,  brought  by  the  defendant 
to  enforce  a  set-off  against  such  judgment.' 

§  369.     Two  kinds  of  lien — General  and  particular. — 

Attorneys  are  allowed  two  species  of  lien  as  security  for  the 
payment  of  their  compensation  and  costs:  the  particular  or 
"  charging  lien  "  on  the  property  of  the  client,  on  account 
of  labor  bestowed  or  money  expended  in  regard  to  that 
particular  property ;  and,  secondly,  a  general  lien  for  the 
balance  due  them  on  account  of  their  professional  services. 

The  particular  lien  is  not  confined  to  the  single  deed, 
document,  or  paper  which  the  attorney  is  emploj^ed  to  pre- 
pare, but  attaches  on  all  deeds,  papers,  and  documents  of 
the  client  coming  to  his  hands  in  the  regular  course  of  busi- 
ness in  the  transaction  for  which  he  is  employed,  whether 
for  the  purpose  of  perusal,  copying,  abstracting,  or  merely 
exhibiting  to  a  witness  on  the  trial.^  This  lien  on  deeds 
and  other  documents  is  of  very  ancient  date.^ 

The  particular  lien  also  attaches  to  the  fruits  of  a  judg- 
ment or  decree  which  the  attorney's  services  have  ob- 
tained.* But  it  is  said  he  has  no  lien  on  a  cause  till  judg- 
ment is  entered."  The  lien  attaches  to  money  payable  to 
the  client  under  the  judgment,  or  by  virtue  of  an  award,' 
or  paid  or  payable  into  court  in  the  course  of  an  action  at 
law  or  in  equity,'  or  to  real  estate  recovered  by  a  solicitor 
prosecuting  a  suit  in  equity  to  a  decree;"  and  the  lien  has 
been  held  to  attach  on  sums  received  or  payable  upon 
compromises,  even  where  the  verdict  and  judgment  were 

'  Fitzhugh  V.  McKinney,  43  Fed.  Kep.  461;  approviug  Wright  v.  Tread- 
well,  14  Tex.  256. 

=  Hollis  V.  Claridge,  4  Taunt.  809;  Friswell  v.  King,  15  Sim.  191. 

=  1  Doug.  104;  Spark  v.  Spieer,  1  Ld.  Eaym.  738,  322. 

■*  Ex  parte  Price,  2  Ves.  Sr.  407;  Turwin  v.  Gibson,  3  Atk.  720;  Mitchell 
V.  Oldtield,  4  Term  Rep.  123;  Read  v.  Dupper,  6  Term  Rep.  361;  Randle  v. 
Fuller,  Ibid.  456;  Skinner  v.  Sweet,  3  Madd.  244. 

5  Potter  V.  Mayo,  3  Greenl.  34;  14  Am.  Dec.  211;  Vetchell  v.  Clark,  5 
Mass.  309;  2  Vt.  97. 

«  Tabran  v.  Horn,  Mees.  &  R.  228;  Omerod  v.  Tate,  1  East,  464;  Heacht 
■ij.  Chipman,  2  Aiken,  162. 

'  Irving  V.  Viana,  2  Younge  &  J.  70. 

"  Barnsley  v.  Powell,  Amb.  102. 
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against  the  client,  on  the  ground  that  the  money  is  the 
fruit  of  the  labor  and  skill  of  the  attorney.^  The  lien  for 
costs  does  not  usually  extend  beyond  the  costs  in  the  par- 
ticular action  which  created  it,  although  a  general  lien  on 
the  fund  in  court  is  sometimes  recognized.^ 

The  particular  lien  only  attaches  on  the  general  result  or 
balance  of  the  costs  of  the  cause,  and  may  therefore  be  de- 
feated by  counter  claim  for  costs  held  by  the  losing  party 
against  the  successful  one,^  or  even  by  a  private  bona  fide 
compromise  between  the  parties.*  This  destruction  of  the 
lien  by  a  set-off  seems,  however,  to  be  a  doctrine  that  has 
obtained  in  England  chiefly  in  the  Courts  of  Chancery  and 
of  Common  Pleas.  In  the  former,  the  lien  for  costs  appears 
only  to  attach  on  the  general  balance  due  after  adjusting 
the  equitable  rights  of  the  parties,  whether  in  regard  to 
counter  claims  for  debts  or  for  costs;*  and  this  practice  has 
also  been  adopted  there,  in  the  Court  of  Common  Pleas,  in 
numerous  cases.'  But  in  the  Court  of  Queen's  Bench  the 
the  lien  of  an  attornej^  for  costs  in  an  action  cannot  be  de- 
feated by  the  party  liable  to  pay  in  such  action  being  enti- 
tled to  receive  costs  in  a  counter  action,  even  although  the 
attorney  be  concerned  in 'both  actions.' 

Lord  Mansfield  says:'  "An  attorney  has  a  lien  on  the 
money  recovered  by  his  client,  for  his  bill  of  costs;  if  the 
money  come  to  his  hands,  he  may  retain  to  the  amount  of 
liis  bill.  He  may  stop  it  in  transitu,  if  he  can  lay  hold  of  it. 
If  he  apply  to  the  court,  they  will  prevent  its  being  paid  over 

'  Davis  V.  Lowndes,  3  Corn.  B.  827;  Hopewell  v.  Amwell,  2  Halst.  4. 

"  Lann  v.  Church,  4  Madd.  391;  Hall  v.  Laver,  1  Hare,  571. 

"  Howell  V.  Harding,  8  East,  362;  Fijes  v.  Adams,  4  Taunt.  632. 

*  Welsh  V.  Hole,  1  Doug.  238. 

^  Taylor  v.  Popham,  15  Ves.  Jr.  72;  Ex  parte  Rhodes,  Ibid.  539. 

•  Schoole  V.  Noble,  1  H.  Black.  23;  Nunez  v.  Modglianl,  Ibid.  217;  Rob- 
erts V.  Mackoul.  2  Blackst.  827;  "Vaughan  v.  Davies,  2  H.  Black.  440;  Sy- 
nionds  v.  Mills,  8  Taunt.  526;  Webber  v.  Nicholas.  5  L.  J.  P.  C.  19;  Hall 
V.  Ody,  2  Bos.  &  P.  28;  Emden  v.  Darley,  1  New  Rep.  22. 

'  Mitchell  V.  Oldfield,  4  Term  Rep.  124;  Moreland  v.  Pasley,  2  H.  Black. 
441;  Handle  v.  Puller,  6  Term  Rep.  456;  Glaiser  v.  Heaver,  8  Ibid.  70;  Mid- 
dleton  V.  Hill,  1  Maule  &  S.  240;  1  Dowl.  &  R.  168. 

'  Welsh  V.  Hole,  1  Doug.  338.  See,  also.  Read  v.  Dupper,  6  Term  R.  361j 
Bradt  u.  Koon,  4  Cowen,  416. 
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till  his  demand  is  satisfied.  I  am  inclined  to  go  still  further, 
and  to  hold  that  if  the  attorney  give  notice  to  the  defend- 
ant not  to  pay  till  his  bill  should  be  discharged,  a  payment 
by  the  defendant  after  such  notice  would  be  in  his  own  wrong, 
and  like  paying  a  debt  which  has  been  assigned  after  no- 
tice." Courts  have  prevented  parties  to  a  cause  from  de- 
feating an  attorney's  claim  by  private  arrangements.^  Yet 
the  courts  dislike  to  interfere  at  the  instance  of  the  attorney 
to  prevent  the  parties  from  amicably  adjusting  a  contested 
case;^  but  where  the  attorney's  only  chance  of  payment 
depends  upon  the  result  of  the  cause,  the  courts  will  not 
allow  even  a  release  obtained  from  the  plaintiff  pending  the 
proceedings  to  be  set  up  to  defeat  the  claim,  unless  the  pro- 
ceedings are  taken  by  an  unauthorized  attorney,  when  they 
may  be  adjusted  without  the  concurrence  of  the  attorney.' 

§  370.  The  particular  or  charging  lien. — Under  the 
common  law  in  England,  an  attorney  or  solicitor  is  entitled 
to  recover  his  taxable  costs  from  a  fund  recovered  by  his 
aid,  both  in  legal*  and  equitable  proceedings.^  The  lien  at- 
taches onthefruitsof  a  judgment  or  decree."  It  attaches  to  the 
money  payable  to  the  client  theretmder,  or  by  virtue  of  an 


'  Moore  v.  Angell,  II  Jur.  485;  Talcott  v.  Bronson,  4  Paige,  501. 

^  Ex  parte  Hart,  1  Barn.  &  Adol.  666;  1  Dowl.  324;  Quested  v.  Lallis,  10 
Mees.  &  W.  18;  1  Dowl.  N.  S.  888;  II  Law  J.  N.  S.  Ex.  345;  Clark  u.  Smith, 
I  Dowl.  &  L.  960;  Talcott  v.  Bronson,  4  Paige,  501. 

=  Ex  parte  Hart,  I  Barn.  &  Adol.  666;  I  Dowl.  324;  Quested  v.  Lallis,  10 
Mees.  &  W.  18;  I  Dowl.  N.  S.  888;  II  Law  J.  N.  S.  Ex.  845;  Clark  v.  Smith, 
1  Dowl.  &  L.  960;  6  Man.  <fc  G.  1051;  13  Law  J.  N.  S.  C.  P.  97;  Talcott  v. 
Bronson,  4  Paige,  501;  Wright  v.  Burrough,  3  Com.  B.  344;  4  Dowl. 
&  L.  226;  Davis  v.  Lowndes,  3  Cora.  B.  827;  Ex  parte  Bryant,  2  Rose,  237; 
I  Madd.  49;  W^orrall  v.  Johnson,  2  Jacob  &  W.  218;  Matter  of  Southwick, 
1  Johns.  Ch.  22;  Abbott  v.  Rice,  3  Bing.  132;  2  Paige,  276. 

■■  Turwin  v.  Gibson,  3  Alk.  720;  Kellett  v.  Kelley,  5  I.  R.  Eq.  274;  Baw- 
tree  v.  Watson,  3  Keen,  713;  Skinner  v.  Sweet,  3  Madd.  244. 

5  Barker  v.  Sc.  Quentin,  12  Mees.  &  W.  461;  Vaughn  v.  Davies,  3  T.  R. 
665;  Smith  v.  Winter,  18  Week.  R.  447;  In  re  Freehold  Co.  21  Law  T.  N. 
S.  195;  In  re  Bank  of  Hindustan,  3  Law  R.  Ch.  125;  In  re  Jeff.  Davis,  Law 
Rep.  Adm.  1. 

»  Ex  parte  Price,  2  "Ves.  Sr.  407;  Turwin  v.  Gibson,  3  Atk.  720;  Mitchell 
V.  Oldfleld,  4  T.  R.  123;  Read  v.  Dupper,  6  T.  R.  361;  Randle  v.  Puller, 
Ibid.  456;  Skinner  v.  Sweet,  3  Madd.  244. 


§    370  LIABILITY    OF    CLIENT    TO    ATTORNEY.  747 

award,^  and  to  money  paid  or  payable  into  court  in  the 
course  of  an  action  or  suit,  or  in  any  other  way,  if  the  pro- 
ceeds of  the  labor  and  skill  of  an  attorney.^  The  lien  has 
been  held  to  attach  on  sums  received  or  payable  by  way  of 
compromise,  to  the  client  in  a  cause,  even  where  the  verdict 
and  judgment  are  against  him  ;  for  the  money  is  regarded 
as  the  fruit  of  the  attorney's  labor  and  skill,  especially  if  he 
has  taken  up  the  cause  of  a  poor  person/ 

In  the  United  States,  the  doctrine  of  the  "  charging  lien  " 
of  the  attorney  appears  to  have  been  pushed  in  some  courts 
quite  as  far  as  in  England.  The  United  States  Supreme 
Court  has  decided  that  an  attorney  employed  to  prosecute 
a  claim  before  a  commission  for  a  contingent  fee  of  five  per 
cent,  had  a  lien  for  this  amount  on  the  fund  recovered,  and 
such  a  one  as  the  court  would  enforce  by  a  bill  in  equity.* 

In  several  State  courts,  the  lien  has  been  held  to  cover, 
not  merely  costs  and  advances,  but  fees.^     In  some  States, 

'  Tat>ran  v.  Horn,  Moody  &  R.  228;  Omerod  v.  Tate,  1  East,  464. 

"  Irving  V.  Vlana,  2  Y.  &  Jer.  70;  Barnesley  v.  Powell,  Anib.  102. 

"  Davis  V.  Lowndes,  3  Com.  B.  827;  Hopewell  v.  Amwell,  2  Halst.  4. 

•*  Wylie  V.  Coxe,  15  How.  415.  The  theory  upon  which  the  attorney's 
particular  lien  re.sts  is,  that  from  the  day  of  the  rendition  of  the  judg- 
ment or  decree  the  attorney  or  solicitor  is  regarded  as  an  equitable  as- 
signee thereof,  to  the  extent  of  the  compensation  and  disbursements 
justly  due  him.  But  it  is  indispensable  to  the  existence  of  the  lien,  that 
the  services  should  have  been  rendered,  or  the  disbursements  made,  in 
and  about  obtaining  the  particular  judgment  or  decree.  A  mere  general 
debt  due  to  the  attorney  is  not  the  foundation  of  the  lien.  (Jackson  v. 
Clopton,  66  Ala.  29;  Mosely  v.  Norman,  74  Ala.  422.  Compare  Williams 
V.  Ingersoll,  89  N.  Y.  509;  Ward  v.  Craig,  87  N.  Y.  550;  Matter  of  an  At- 
torney, 87  N.  Y.  521;  Swift  v.  Hart,  35  Hun,  128;  Matter  of  Lorillard  v. 
Barnard,  42  Hun,  545.)  But  if  an  attorney  has  rendered  services  and  ex- 
pended money  in  instituting  and  conducting  a  suit,  and  the  plaintiff 
orally  agrees  that  he  may  retain  so  much  of  the  avails  thereof  as  will 
pay  him  therefor  and  for  previous  services  in  other  matters,  and  he 
thereafter  conducts  the  suit  to  a  favorable  conclusion,  he  has,  as  against 
the  plaintiff,  an  equitable  lien  upon  the  avails,  both  for  his  services  and 
expenses  in  the  suit  and  for  the  previous  services  embraced  in  the  agree- 
ment. And  the  trustee  in  insolvency  of  the  plaintiff  stands  in  his  place 
and  takes  the  estate  burdened  by  the  equitable  incumbrance.  (Cooke  v. 
Thresher,  51  Conn.  105.) 

°  Stratton  v.  Hussey,  62  Me.  286;  Newbert  v.  Cunningham,  50  Me.  231; 
79  Am.  Dec.  612;  Cooley  v.  Patterson,  52  Me.  472;  Andrews  v.  Morse,  12 
Conn.  444;  31  Am.  Dec.  752;  Benjamin  v.  Benjamin,  17  Conn.  110;  Walker 
V.  Sargeant,  14  Vt.  247;  Hutchinson  v.  Howard,  15  Vt.  544;  Hutchinson  v. 
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the  lien  is  regulated  by  statute."  In  others,  the  lien  is  to- 
tally denied;  but  the  lawyer  has  a  right  to  deduct  from 
funds  in  his  hands. ^ 

In  still  other  courts  the  lien  is  limited  in  its  extent  to 
statutory  costs  and  disbursements.'  It  seems  tolerably 
well  settled  that  the  lien  does  not  attach  until  judgment.^ 
No  lien  exists  in  favor  of  attorneys  of  distributees  on  a 
fund  brought  into  a  court  of  equity  or  probate  for  distribu- 
tion to  the  parties  entitled.^ 

In  England,  by  the  23  and  24  Vict.,  chap.  127,  sec.  28,  in 
every  case  in  which  an  attorney  or  solicitor  shall  be  em- 
ployed to  prosecute  or  defend  any  suit,  matter,  or  proceed- 


Pettes,  18  Vt.  616;  Power  v.  Kent,  1  Cowen,  172;  Martin  v.  Hawks,  15 
Johns.  406;  Rooney  v.  R.  K.  18  N.  Y.  368;  Bowling  Green  Bank  v.  Todd, 
52  N.  Y.  489;  Sexton  v.  Pike,  13  Ark.  193;  Waters  v.  Grace,  23  Ark.  118; 
Carter  v.  Davis,  8  Fla.  183. 

•  See  Baker  v.  Cook,  11  Mass.  236;  Citizens'  Bank  v.  Culver,  54  N.  H. 
327;  20  Am.  Rep.  134. 

^  Hill  0.  Brinkley,  10  Ind.  102;  Prissell  v.  Hnile,  18  Mo.  18;  Ir*in  v. 
Workman,  3  Watts,  357;  Walton  v.  Dickerson,  7  Pa.  376;  Dubois'  Ap- 
peal, 38  Pa.  231;  80  Am.  Dec.  478;  Newbaker  v.  Alricks,  5  Watts,  183.  See 
Getehell  v.  Clark,  5  Mass.  309;  Simmons  v.  Almy,  103  Mass.  33.  An  at- 
torney who  has  collected  money  for  his  client  will  not  be  permitted  to 
retain  the  entire  amount  because  a  small  part  is  due  to  him  as  fees. 
(Conyers  v.  Gray,  67  Ga.  329.)  And  where  an  attorney  retains  money  col- 
lected for  his  client,  upon  a  claim  for  services  rendered  as  attorney,  the 
burden  is  upon  him  to  prove  the  services  rendered  and  their  value,  in 
an  action  by  the  client  to  recover  the  money.  (Stanton  v.  Clinton,  52 
Iowa,  109.    See,  also,  Matter  of  Silvernail,  45  Hun,  575.) 

'  Wright  V.  Cobleigh,  21  N.  H.  339;  Young  v.  Dearborn,  27  N.  H.  324; 
Currier  v.  R.  R.  37  N.  H.  223;  WeUs  v.  Hatch,  43  N.  H.  246;  Cozzens  v. 
Whitney,  3  R.  I.  79;  McDonald  v.  Napier,  14  Ga.  89;  Humphrey  v. 
Browning,  46  111.  476;  95  Am.  Dec.  446;  Elwood  v.  Wilson,  21  Iowa,  523; 
Dodd  V.  Brott,  1  Minn.  270;  66  Am.  Dec.  541.  See  Stephens  v.  Weston,  3 
Barn.  &  C.  538;  Hough  v.  Edwards,  1  Hurl.  &  N.  171;  Laun  v.  Church,  4 
Madd.  391;  Bozon  v.  Bolland,  4  Mylne  &  C.  354;  Perkins  v.  Bradley,  1 
Hare,  23.  See,  also,  Dennett  v.  Cutts,  11  N.  H.  163;  Citizens'  Nat.  Bank  v. 
Culver,  54  N.  H.  327;  20  Am.  Rep.  134.     See  see.  385,  post. 

*  Potter  V.  Mayo,  3  Green,  34;  Hobson  v.  Watson,  34  Me.  20;  56  Am. 
Dee.  632;  Getehell  v.  Clark,  5  Mass.  309;  Foot  o.  Tewksbury,  2  Vt.  97; 
Hutchinson  v.  Howard,  15  Vt.  247;  Hutchinson  v.  Pettes,  18  Vt.  616;  Pink- 
ertoni).  Easton,  Law  Rep.  16  Eq.  257;  Foxon  v.  Gascoigne,  Law  Rep.  9  Ch. 
654;  Sweet  v.  Bartlett,  4  Sand.  661;  Henchey  u.  Chicago,  41  111.  136.  See 
Hough  V.  Edwards,  1  Hurl.  &  N.  171. 

'  MoOaa  v.  Grant,  43  Ala.  262;  Dubois,  Appeal  of,  38  Pa.  231;  80  Am. 
Dec.  478;  In  re  Lamberson,  63  Barb.  297. 
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ingin  any  court  of  justice,  it  shall  be  lawful  for  the  court  or 
judge,  before  it  has  been  heard,  or  is  pending,  to  declare  the 
attorney  entitled  to  a  charge  upon  the  property  recovered 
or  preserved,  and  upon  such  declaration  being  made,  such 
attorney  or  solicitor  shall  have  a  charge  upon  or  against, 
and  a  right  to  payment  out  of  tlje  property  of  whatsoever 
nature,  tenure,  or  kind  the  same  may  be  which  shall  have 
been  recovered  or  preserved  through  his  instrumentality, 
for  the  taxed  costs,  charges,  and  expenses.  The  court  or 
judge  may  make  such  orders  for  taxation  of,  or  for  raising 
and  payment  of  such  costs,  charges,  and  expenses,  out  of 
the  property  as  may  be  just  and  proper;  and  all  convey- 
ances and  acts  done  to  defeat,  or  which  shall  operate  to  de- 
feat, such  charge  or  right,  shall,  unless  made  to  a  bona  fide 
purchaser,  for  value  with  possession,  be  absolutely  void,  and 
of  no  effect  as  against  such  charge  or  right;  provided,  that 
no  such  order  shall  be  made  in  any  case  in  which  tlie  right 
to  recover  payment  of  such  costs,  etc.,  is  barred  by  any  Stat- 
ute of  Limitations. 

Since  this  statute  an  attorney  can  only  have  a  charge 
upon  property  recovered  or  preserved  by  him  for  his  client 
in  respect  of  the  costs  in  the  particular  suit  or  proceeding 
in  which  they  were  incurred,  and  not  for  general  costs.' 
Where  a  solicitor  was  employed  by  the  next  friend  in  es- 
tablishing an  infant's  title  to  land,  the  infant  having  at- 
tained his  majority,  a  court  of  equity  declared  so  much  of 
the  costs  as  remained  unpaid  a  charge  on  the  land  recov- 
ered.^ 

A  solicitor's  lien  for  costs  upon  a  fund  in  court  recovered 
by  his  exertions  is  independent  of  the  23  and  24  Vict.,  sec. 
28,  and  he  is  entitled  to  priority  in  respect  thereof  over  a 
judgment-creditor  who  has  obtained  a  charging  order  befoi  e 
the  solicitor.^  So  a  solicitor  is  entitled  to  a  charge  upon 
property  recovered  or  preserved  for  his  costs  of  the  litiga- 

'  Thompson,  Ex  parte,  3  L.  T.  N.  S.  317;  Wilson  v.  Round,  4  Giff.  4IC; 
10  Jur.  N.  S.  34;  12  Week.  R.  402;  9  L.  T.  N.  S.  675. 

■>  Boviser  v.  Bradshaw,  4  Giflf.  260;  9  Jur.  N.  S.  1048;  9  L.  T.  N.  S.  195. 

'■>  Haynies  v.  Cooper,  10  Jur.  N.  S.  8U3;  33  Law  J.  Ch.  488;  12  Week.  R. 
639;  10  L.  T.  N.  S.  87. 
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tion,  by  means  of  which  it  was  recovered  or  preserved, 
irrespective  of  his  client's  interest  in  the  property,  and 
although  it  turns  out  that  the  latter  has  not  and  never  had 
any  interest  therein.'  An  attorney  was  declared  entitled  to 
a  charge  upon  land  recovered  by  him  in  ejectment;  his 
client  having  died  since  the  action,  the  lands  being  in 
course  of  administration,  the  judge  before  whom  the  eject- 
ment was  tried  not  having  been  applied  to,  and  a  court  of 
equity,  before  whom  the  case  had  been  brought  in  another 
form,  having  declined  to  make  an  order  for  the  common-law 
costs.^ 

§  371.  The  general  lien. — In  addition  to  the  particular 
lien,  attorneys  have  a  general  lien  for  the  balance  due  to 
them  in  their  employment,  but  not  for  other  money,  as  for 
money  lent.' 

This  lien,  however,  has  been  said  not  to  be  favored  at 
common  law;  and  the  reason  given  is,  that  it  is  in  restraint 
of  property,*  and  it  does  not  attach  like  the  particular  lien 
on  the  fund  in  court,  or  the  property  in  dispute,'  except  in 
cases  of  bankruptcy  or  lunacy,  where  the  general  lien  for 
the  management  of  the  property  attaches  on  the  fund  or 
body  of  the  estate ;°  but  in  other  cases  it  attaches  only  on 
papers  and  documents  which  come  into  the  possession  of  the 
attorney  or  solicitor  in  the  course  of  his  employment  as 
such.     It  does  not  attach  on  documents  which  he  acquires 

'  Bailey  v.  Birchall,  2  Hem.  &  M.  371:  11  Jur.  N.  S.  57. 

^  Ex  parte  Seaman,  3  Hurl.  &,  C.  148;  10  Jur.  N.  S.  592;  33  Law  J.  Ex.  Ch. 
204;  12  Week.  R.  748;  10  L.  T.  N.  S.  345.  Under  the  English  Statute  of  23 
and  24  Vict.  ch.  127,  sec.  28,  a  solicitor  is  entitled  to  a  charge  for  his  costs 
on  property  which  is  the  subject  of  a  successful  suit  conducted  by  him 
against  an  incumbrance,  although  the  incumbrance  be  pntirely  value- 
less, provided  it  constituted  a  cloud  upon  the  title.  (Jones  v.  Frost,  Law 
R.  7  Ch.  App.  273.) 

=  Ex  parte  Nesbit,  2  Schoales  &  L.  279;  Ex  parte  Sterling,  16  Ves.  259; 
Ex  parte  Pemberton,  18  Ves.  382;  Stevenson  v.  Blakelock,  1  Maule  <fe  S. 
535;  12  Wend.  261;  Worrall  v.  Johnson,  2  Jacob  &  W.  218;  Dennett  v.  Cutts, 
11  JSr.  H.  163;  Walker  v.  Sargeant,  14  Vt.  247. 

<  Searfe  v.  Morgan,  4  Mees.  <fe  W.  285. 

'  Laun  D.  Church,  4  Madd.  391;  Lucas  v.  Peacock,  8  Beav.  177;  White 
V.  Royal  Exchange  Assurance  Co.  1  Bing.  21. 

"  Baruesley  v.  Powell,  Amb.  102;  Ex  parte  Price,  2  Ves.  Sr.  407. 
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in  a  different  capacity,  as  prochein  ami  to  an  infant,  for  in- 
stance,^ though  if  they  are  in  his  hands  for  professional 
services,  the  particular  object  for  which  they  were  intrusted 
to  him  is  immaterial,^  unless  it  is  expressly  agreed  to  the 
contrary,  or  unless  there  is  something  in  the  nature  of  the 
transaction  which  forbids  the  idea  of  a  lien,  as  a  deposit  on 
a  loan  of  money.'  Here  there  is  only  a  restricted  and  qual- 
ified possession,  and  this  excludes  the  idea  of  a  general  or 
specific  lien.''  But  if  the  property  is  allowed  to  remain  in  an 
attorney's  hands,  after  the  specific  purpose  for  which  it  is 
left  is  fulfilled,  the  general  lien  will  attach.^ 

As  in  other  cases  of  liens,  the  attorney's  lien  on  docu- 
ments deposited  with  him  by  a  client  will  not  avail  against 
third  parties  claiming  adversely  to  the  client.  The  attor- 
ney's right  of  possession,  in  other  words,  can  be  no  greater 
than  his  client's,  and  therefore  a  party  receiving  title-deeds 
for  the  purpose  of  investigation,  with  a  view  to  the  advance 
of  money  on  them,  cannot,  by  depositing  them  in  the  hands 
of  his  attorney,  confer  upon  him  a  right  of  detention  for  the 
costs  of  the  investigation,  if  no  loan  be  ultimately  made, 
although  it  be  agreed  that  the  mortgagor  should  pay  all 
expenses.^  And  a  lien  which  has  attached  on  title-deeds 
in  the  attorney's  hands  will  not  extend  to  cover  costs 
incurred  after  the  interest  of  the  client  has  been  determined. 
Bankruptcy  of  the  client  will  prevent  any  subsequent  lien 
from  attaching  on  his  title-deeds  in  the  attorney's  hands, 

'  Montague  on  Lien,  1,  53. 

^  Ex  parte  Sterling,  16  Ves.  258;  Stevenson  v.  Blacklock,  1  Maule  & 
S.  5.35. 

'  Balch  V.  Symes,  1  Turn.  &  K.  87;  Lawson  v.  Dickinson,  8  Mod.  307; 
Worrall  v.  Johnson,  2  Jacob  <fc  W.  218. 

■*  Judson  V.  Etheridge,  1  Cromp.  <fe  M.  473;  Jackson  v.  Cummins,  5  Mees. 
&  W.  542. 

*  Ex  parte  Pemberton,  18  Ves.  382. 

«  Pratt «.  Vizard,  5  Barn.  &  Adol.  808;  2  Nev.  &  M.  455;  Hollis  v.  Cla- 
ridge,  4  Taunt.  807;  Symons  v.  Blake,  2  Cromp.  M.  &  R.  416;  1  Gale,  182; 
Smiths;.  Chichester,  2  Dru.  &  War.  293;  Young  v.  English,  13  Law  J. 
Chan.  N.  S.  76;  Ex  parte  Nesbitt,  2  Schoales  &  L.  279;  Lightfoot  v.  Keaiie, 
1  Mees.  &  W.  745;  2  Gale  &  D.  138;  16  Ves.  268,  275;  18  Ves.  282:  18  Ves.  1 
61;  House  v.  Park,  2  Term  R.  376;  Wakefield  v.  Newbon,  6  Q.  B.  276; 
Ogle  V.  Story,  4  Barn.  <fe  Adol.  735;  1  Nev.  &  M.  734. 
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and  so  may  a  judgment  against  the  client."  The  lien 
extends  to  costs  legitimately  incurred  by  the  attorney 
against  the  client  in  enforcing  the  original  claim.''  It  will 
avail  against  the  Statute  of  Limitations,'  and  against  the 
assignees  of  the  party  who  created  the  lien/  and  against  his 
executors  or  administrators/  and  against  his  creditors  pro- 
ceeding by  judgment  and  execution  or  by  foreign  attach- 
ment/ and  against  the  client's  mortgagor  taking  a  convey- 
ance after  the  lien  had  attached  to  the  title-deeds  in  the 
hands  of  the  mortgagee's  attorney.' 

§  372.  The  attorney's  retaining  lien. — The  books  refer 
to  "  retaining  liens  "  as  a  distinct  class.  They  are,  I  con- 
ceive, a  species  of  the  general  lien.  The  attorney  has  a 
retaining  lien  on  the  client's  funds  in  his  hands,  as  a  se- 
curity for  his  labor.^  The  lien  also  extends  to  papers  and 
documents  in  the  hands  of  the  attorney,  and  coming  to 
him  in  the  regular  course  of  business.'     By  the  English 

"  Ex  parte  Lee,  2  Ves.  Jr.  285;  In  re  Dean,  2  Mont.  D.  &  D.  438;  Ex 
parte  Swinburne,  3  Dea.  396;  Ex  parte  Bush,  7  Vin.  Abr.  74;  Oxenham  v. 
Esdaile,  3  Barn.  &  C.  225;  Blunden  v.  Desart,  2  Dru.  &  War.  405. 

■^  In  re  Sharpe,  1  Dowl.  432. 

'  Higgins  V.  Scott,  2  Barn.  &  Ad.  413;  In  re  Bromhead,  16  Law  J.  Q.  B. 
355;  5  Uowl.  &  D.  52;  Spears  v.  Hartley,  3  Esp.  81.  It  has  been  held  in 
New  York  and  Indiana,  that  an  attorney's  lien  does  not  continue  after 
his  right  to  recover  the  debt  secured  thereby  is  barred  by  the  Statute  of 
Limitations.  (Reavy  v.  Claris,  18  N.  Y.  Civ.  Proc.  Rep.  272;  McNagney 
V.  Prazer,  27  N.  E.  Rep.  431;  and  see  Richardson  v.  Brooklyn,  etc.  R.  R. 
Co.  7  Hun,  69.) 

■*  Lambert  v.  Buckmaster,  2  Barn.  &  C.  616. 

^  Turner  v.  Gibson,  2  Ves.  407. 

"  Nathan  ii.  Giles,  5  Taunt.  658;  Weed  v.  Boutelle,  56  Vt.  570;  Damron  v. 
Robertson,  80  Tenn.  372:  48  Am.  Rep.  821. 

'  Ogle  V.  Story,  4  B.  dfc  Ad.  735;  1  Nev.  &  M.  474. 

"  Wharton  on  Agency,  sees.  623,  624;  Welsh  v.  Hale,  Doug,  238;  Miller 
V.  Atlee,  3  Ex.  799;  Hanson  v.  Reece,  3  Jur.  N.  S.  1204;  In  re  Paschal,  10 
Wall.  483.  The  manual  delivery  of  shares  of  stock  by  a  client  to  his  at- 
torney, as  security  for  professional  services  rendered  and  to  be  rendered 
by  the  latter  in  a  pending  suit,  is  sufficient  to  give  the  attorney  a  lien 
upon  the  stock,  valid  as  against  a  receiver  of  the  property  of  the  client, 
appointed  in  proceedings  supplementary  to  execution  against  him.  Nor 
is  such  a  lien  lost  by  a  delivery  of  the  stock,  with  written  notice  of  the 
lien,  by  the  attorney  to  the  receiver,  upon  a  demand  by  the  latter.  (Cory 
V.  Harte,  13  Daly,  147.) 

"  Hollis  V.  Claridge,  4  Taunt.  809.    Attorney's  liens  are  usually  classed 
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law  the  lien  is  not  confined  to  the  single  deed  or  document 
which  he  has  himself  been  employed  to  prepare,  but  at- 
taches on  all  the  deeds,  papers,  and  documents  of  his  client 
coming  to  his  hands  in  the  regular  course  of  business,  in 
the  transaction  in  which  he  is  employed;^  and  the  lien 
applies  when  the  papers  are  given  to  the  attorney  for  the 
purpose  of  perusal,  copying,  abstracting,  or  merely  exhib- 
iting to  a  witness  on  the  trial  of  an  action.^ 

The  lien  at  common  law,  both  in  England  and  America, 
has  been  held  to  cover  papers  placed  in  the  attorney's  hands 
for  collection  or  other  professional  action,  and  the  client 
cannot  recover  the  documents  back  without  paying  to  the 
attorney  all  that  is  due  for  his  services.'  The  lien  does  not 
attach  to  papers  received  in  any  other  than  a  professional 
capacity,^  nor  will  the  accidental  possession  of  papers  sus- 
tain the  lien." 


as  general  or  retaining  liens,  and  charging  or  special  liens.  The  first  at- 
taches to  all  papers,  documents,  etc.,  which  the  attorney  receives  profes- 
sionally, and  the  second  only  upon  that  which  is  recovered  through  his 
professional  services.  (Sanders  v.  Seelye,  1^8  111.  631;  Hurlbert  v.  Brig- 
ham,  56  Vt.  368;  Weed  v.  Boutelle,  5f5  Vt.  570;  48  Am.  Rep.  821;  Fairbanks 
V.  Sargent,  39  Hun,  588;  Goodrich  v.  McDonald,  41  Hun,  235;  In  re  Wil- 
son, 2  McCarthy  Civ.  Proc.  151.)  An  attorney's  retaining  lien  is  recog- 
nized as  a  well-established  common-law  right.  (Sanders  v.  Seelye,  128 
111.  631;  Ward  v.  Craig,  87  N.  Y.  551:  Schwartz  v.  Schwartz,  21  Hun,  .33.) 

'  Hollis  V.  Claridge,  supm ;  Ex  parte  Nesbitt,  2  Schoales  &  L.  279;  Gib- 
son V.  May,  4  De  Gex,  M.  &  G.  512;  Taunton  v.  Gofortb,  6  Dowl.  &  R.  384; 
Rex  V.  Williams,  2  Har.  &  W.  277;  Rex  v.  Sankey,  6  Nev.  &  M.  839;  1 
Doug.  104;  Spark  v.  Spicer,  1  Ld.  Raym.  322,  738. 

=  Friswell  v.  King,  15  Sim.  191. 

'  Wharton  on  Agency,  sec.  625;  Warburton  v.  Edge,  9  Sim.  508;  1  Sim. 
&  St.  457;  Ex  parte  Sterling,  16  Ves.  258;  Cowell  o.  Simpson,  16  Ves.  275; 
E.t  parte  Nesbitt,  2  Schoales  &  L.  279;  Stevenson  v.  Blakeloek,  1  Moore 
&  S.  535;  Friswell  v.  King,  15  Sim.  191;  Kemp  v.  King,  2  Moody  &  R.  437; 
Car.  <fe  M.  396;  Champertown  v.  Scott,  6  Madd.  93;  Ogle  v.  Storey,  1  Moody 
&  M.  474;  4  Barn.  &  Adol.  735;  Dennett  v.  Cutts,  11  N.  H.  163;  Howard  v. 
Osceola,  22  Wis.  463;  Stewart  v.  Flowers,  44  Miss.  513;  7  Am.  Rep.  707; 
White  V.  Harlow,  5  Gray,  463;  2  Jacob  &  W.  218;  Blunden  v.  Desart,  2 
Dru.  &  War.  423;  Turner  v.  Deane,  3  Ex.  839;  In  re  Moss,  35  Beav.  526; 
Richards  v.  Platet,  Craig  &  ;P.  458.  See,  contra,  Walton  v.  Dickerson,  7 
Pa.  376:  Dubois'  Appeal,  .38  Pa.  231;  80  Am.  Dee.  478.  See,  also,  Newton 
V.  Porter,  5  Lans.  416. 

•*  Wickens  v.  Townsend,  1  Russ.  &  M.  361;  Bozon  v.  Boland,  4  Mylne  & 
C.  854;  Ex  parte  Nesbitt,  2  Schoales  <fe  L.  279;  1  Hoff.  Ch.  35. 

°  In  re  Moseley,  15  Week.  R.  975;  In  re  County  Assurance  Co.  38  Law 

A.  &  C— 48. 
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If  the  papers  are  delivered  to  the  lawyer  for  a  specific 
purpose  merely,  he  can  have  a  lien  only  in  respect  to  such 
purpose,  and  not  in  respect  to  other  transactions/  But  if 
the  lawyer  is  allowed  to  retain  the  papers  after  this  specific 
purpose  is  abandoned,  he  may  then  be  entitled  to  a  general 
lien.^ 

It  seems  that  the  attorney,  whose  authority  is  revoked 
pending  the  suit,  will  be  compelled,  if  he  have  no  interest 
in  the  suit,  to  surrender  the  papers,  unless  the  dismissal 
be  unreasonable.' 

g  373.  Lien  on  deeds  and  papers  generally. — Every 
one,  whether  attorney  or  not,  has,  by  the  common  law,  a 
lien  on  the  specific  deed  or  paper  delivered  to  him,  to  do 
any  work  or  business  thereon,  but  not  on  other  muniments 
belonging  to  the  same  party,  unless  the  person  claiming  the 
lien  be  an  attorney  or  solicitor,  and  the  lien  extends  to  the 
representative  of  a  deceased  solicitor.^  But  the  lien  which 
an  attorney  has  is  only  commensurate  with  the  right  which 
the  party  delivering  the  papers  to  him  has  therein.^     A  so- 

.  licitor,  therefore,  has  no  lien  against  a  remainder-man  on 
deeds  put  into  his  hands  by  a  tenant  for  life.^   In  chancery, 

.  a  solicitor  has  a  lien  for  his  costs  upon  all  papers  that  come 
into  his  hands  for  the  purpose  of  business,  though  they  may 
not  be  papers  in  the  cause  in  which  he  makes  the  demand.' 
The  lien  on  documents  does  not  extend  to  general  debts,  but 
.only  to  what  is  due  in  the  character  of  an  attorney.  Where 
the  attorney  had  the  instrument  in  his  possession  upon 

J.  Ch.  231;  In  re  Pulbrook,  Law  R.  4  Ch.  627;  Berrie  v.  Howitt,  39  Law  J. 
Ch.  119;  Belaney  v.  French,  Law  E.  8  Ch.  918. 

'  Balch  V.  Symes,  1  Turn.  &  R.  192;  Lawson  v.  Dickinson,  8  Mod.  306. 
.  See  Bowling  Green  Savings  Inst.  v.  Todd,  52  N.  Y.  489;  Coliner  v.  Ede,  40 
Law  J.  Ch.  185;  Foxou  v.  Gascoigne,  9  Law  R.  Ch.  654. 

'  Ex  parte  Pemberton,  18  Ves.  282;  Ex  parte  Sterling,  16  Ves.  258. 

3  Belaney  v.  Ffrench,  43  Law  J.  Ch.  312;  29  L.  T.  N.  S.  706;  Lord  v. 
Wormley,  Jacob,  580;  In  re  Faithful,  Law  Rep.  6  Eq.  325;  Farhall  v.  Far- 
hall,  Law  Rep.  7  Eq.  286. 

■*  Redfearn  v.  Sowerby,  1  Swanst.  84. 

^  HoUis  V.  Claridge,  4  Taunt.  807. 

•  Ex  parte  Nesbitt,  2  Schoales  &  L.  279. 

'  Ex  parte  Nesbitt,  2  Schoales  <fe  L.  279. 
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which  the  fund  depended,  and  through  the  medium  of  which 
only  the  money^in  court  could  be  obtained,  it  was  held  that 
his  lien  could  not  be  affected  by  a  compromise  having  taken 
place,  or  by  the  money  having  been  paid  into  court.' 

An  attorney  has  a  lien  for  his  general  balance  on  papers 
of  his  client  which  come  to  his  hands  in  the  course  of  his 
professional  employment.  He  has  a  lien  on  the  papers  in 
a  particular  suit,  not  only  for  his  costs  in  that  suit,  but  for 
his  general  costs.''  But  the  attorney's  lien  is  only  commen- 
surate with  the  right  which  the  party  delivering  the  papers 
to  him  has  therein.  It  is  only  co-extensive  with  the  rights 
of  the  client,  and,  therefore,  as  between  the  plaintiff  and 
defendant,  the  lien  of  the  plaintiff's  attorney  cannot  affect 
the  right  of  the  defeadant.'  Deeds  deposited  with  an  attor- 
ney for  a  particular  purpose,  and  after  that  had  failed 
allowed  to  remain  with  him,  are  subject  to  the  general  lien.* 
But  a  solicitor  has  no  lien  upon  the  will  of  his  client.^  A 
mortgagee's  attorney,  having  possession  of  the  title-deeds, 
has  a  lien  upon  them  for  costs  due  to  him  from  the  mort- 
gagee." But  it  has  been  held  that  the  attorney  of  an 
intended  mortgagee  has  no  lien  as  against  the  intended 
mortgagor  for  the  costs'of  preparing  the  mortgage  upon 
deeds  delivered  by  the  intended  mortgagor  to  the  intended 
mortgagee,  and  by  the  latter  handed  to  the  attorney  for  the 
purpose  of  investigating  the  title.'  Where  a  mortgagee  of 
lands  handed  over  the  deeds  to  his  attorney,  and  the  mort- 
gagor paid  the  principal  and  interest,  and  the  lands  were 
reconvej'ed  to  him,  the  court  held  that  the  attorney  could 
not  retain  the  deeds  against  him  as  security  for  the  expenses 
due  from  the  mortgagee  to  the  attorney.* 

'  Worrall  v.  Johnson,  2  Jacob  &  W.  218. 

"  Stevenson  v.  Blakelock,  1  Maule  <fc  S.  535;  In  re  Brocimhead,  5  Dowl.  * 
L.  52;  16  Law  J.  Q.  B.  355. 

'  Symons  v.  Blake,  2  Cromp.  M.  &  R.  416;  Hollis  v.  Clarldge,  i  Taunt. 
807. 

*  Ex  parte  Pemberton,  18  Ves.  282. 

*  Balch  V.  Symes,  1  Turn.  &  R.  87. 

«  Oglee  V.  Story,  1  Nev.  &  M.  474.  4  Barn.  &  Adol.  735. 
»  Pratt?).  Vizard,  2  Nev.  &  M.  455;  5  Barn.  &  Adol.  808. 

*  Wakefield  v.  Newbon,  6  Q.  B.  276.  A  solicitor  who  acts  for  both  mort- 
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The  lien  of  the  attorney  remains,  although  the  claim  is 
barred  by  the  Statute  of  Limitations.'  It  is  not  confined  to 
deeds  and  papers,  but  extends  to  other  articles  delivered  to 
him  for  the  purpose  of  being  exhibited  to  witnesses  on  the 
trial  of  an  action.^  It  attaches  upon  money  received  by  way 
of  compromise,  though  the  verdict  and  judgment  are  against 
the  client."  But  the  attorney  has  no  lien  on  his  client's 
money  in  his  hands  beyond  the  amount  in  which  the  latter 
is  indebted  to  him.^  Where  an  attorney  has  a  lien  upon  the 
papers  of  two  persons  jointly,  the  court  wUl  not  try  the  rights 
of  the  parties  by  directing  to  whom  they  shall  be  given  up 
upon  the  lien  being  satisfied.^  Nor  can  the  lien  be  affected 
by  reference  of  the  cause  and  all  matters  in  dispute  between 
the  parties.^  An  attorney  having  a  lien  on  a  deed  for  the 
costs  of  drawing  it,  is  not  bound  to  produce  it  on  a  subpoena 
daces  tecum  for  the  client.' 

Where  the  directors  of  a  company  carrj'  on  a  business  not 
authorized  by  the  deed  of  settlement,  and  costs  are  thereby 
increased,  the  solicitors  of  the  company  have  no  lien  for  their 
costs  on  the  papers  of  the  company.  Where,  in  such  a  case, 
moneys  have  been  recovered  in  any  of  the  actions,  although 
the  solicitors  would  have  a  lien   for  their  costs  on  such 


gagor  and  mortgagee  in  the  preparation  of  a  mortgage,  thereby  loses  his 
lien  on  the  title-deeds  in  his  possession  for  costs  due  to  him  from  the 
mortgagor,  unless  such  lien  is  expressly  reserved,  although  the  mort- 
gagee may  have  known  that  the  solicitor  had  such  lieu  as  against  the 
mortgagor.  (In  re  Snell,  Law  R.  6  Ch.  Div.  105.  See,  as  to  lien  on  deeds 
deposited  with  attorneys  by  trustees,  Lightfoot?).Keane,l  Mees.&W.  745.) 

'  In  re  Broomhead,  16  Law  J.  Q.  B.  355;  5  Dowl.  &  L.  52. 

^  Friswell  v.  King,  15  Sim.  191. 

'  Davies  v.  Lowndes,  3  Com.  B.  823. 

<  Miller  v.  Alter,  3  Ex.  799;  13  Jur.  431. 

^  Duncan  v.  Richmond,  1  Moore,  99;  7  Taunt.  391;  Esdaile  v.  Oxenham, 
8  Barn.  &  C.  225;  5  Dowl.  &  R.  49. 

» Cowell  V.  Betteley,  4  Moore  &  S.  265;  10  Bing.  432.  But  see  In  re 
Sharpe,  1  D.  P.  C.  432. 

'  Kemp  V.  King,  2  M.  &  R.  437.  As  to  whether  the  court  can  compel 
the  production  of  papers  on  which  the  attorney  has  a  lien,  see  Gregory 
V.  Creswell,  1  Holt,  17;  Commerell  v.  Paynton,  1  Swanst.  1;  Brassington 
V.  Brassington,  1  Sim.  &  St.  455;  Lord  v.  Wormleighton,  1  Jacobs,  580; 
Moir  V.  Mudie,  1  Sim.  &  St.  282;  Colegrove  i).  Manley,  1  Turn.  &  R.  4C0; 
Mountford  v.  Scott,  1  Ibid.  274;  Heslop  v.  Metcalf,  3  Mylne  &  C.  183;  Cane 
V.  Martin,  2  Beav.  584. 
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moneys  while  in  their  hands,  yet  after  they  have  paid  over 
such  moneys  to  the  companj-,  and  allowed  them  to  be 
incorporated  with  the  general  assets,  they  have  no  lien  on 
those  assets/ 

Where  deeds  are  delivered  for  the  purpose  of  conducting 
a  suit,  the  general  lien  prevails;  but  where  they  are  deliv- 
ered for  a  specific  purpose,  there  can  be  no  lien  beyond  that 
purpose.^  Where  a  client  executes  a  deed  in  favor  of  his 
solicitor,  reserving  a  life  interest  and  power  of  revocation, 
it  is  the  duty  of  the  latter  to  leave  a  counterpart  in  the 
hands  of  his  client,  and  he  cannot  refuse  to  produce  the 
deed  on  the  ground  of  lien.'  The  lien  does  not  extend  to 
deeds  or  papers  received  merely  as  steward  of  a  manor  and 
not  in  the  capacity  of  an  attorney.*  Nor  does  it  extend  to 
the  will  of  the  client.*  Nor  to  papers  which  he  obtains  as 
prochein  ami.^  An  attorney  may  refuse  to  deliver  up  papers 
till  his  fees  are  paid.'  He  may  retain  moneys  belonging  to 
an  executor,  as  such,  for  work  done  for  the  testator.* 

Where  an  attorney  employed  a  clerk  in  some  cases,  and 
died  insolvent,  it  was  held  the  clerk  in  court  had  a  lien  on 
the  money  in  the  hands  of  the  clients.'  An  attorney  in 
possession  of  a  deed  to  which  he  is  the  attesting  witness, 
and  claiming  a  lien  thereon,  cannot  be  compelled  to  pro- 
duce it ;  he  can  only  be  treated  like  any  other  witness,  and 
compelled  to  attend  by  subpoena  duces  tecum}"  But  where  a 
wife  sued  to  enforce  a  settlement,  the  attorney  who  prepared 
it  was  not  allowed  to  retain  it  on  the  ground  of  his  lien 
against  the  husband,  and  was  ordered  to  produce  it,  and  to 
pay  all  costs  in  consequence  of  refusal." 

'  In  re  Phoenix  Company,  1  H.  &  M.  433. 

'  Ex  parte  Sterling,  16  Ves.  258;  Ex  parte  Pemberton,  18  Ves.  282. 

3  Balch  V.  Symes,  1  Turn.  &  R.  87. 

■*  Champernoune  v.  Scott,  4  Madd.  209. 

5  Balch  V.  Symes,  1  Turn.  &  R.  87;  Georges  v.  Georges,  18  Ves.  294. 

'  Montague  on  Lien,  53. 

'  Anon.  Comb.  43,  337;  12  Mod.  516,  554. 

'  Bishop  V.  Huggins,  1  Barnes,  31. 

"  Waldron's  case,  2  Str.  1126.  See,  also,  Stevenson  v.  Blakelock,  1  Maule 
&  S.  535;  Esdaile  v.  Oxenhara,  3  Barn.  <fe  C.  225;  5  Dowl.  &  R.  49;  2  Younge 
&  J.  493. 

•"  Busk  V.  Lewis,  6  Mad.  29. 

''  Brassington  v.  Brassington,  1  Sim.  &  St.  455. 
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Lien — Conditional  recovery  of  land. — The  lien  of  an  attor- 
ney for  his  fees  attaches  to  the  ultimate  recovery  of  his  cli- 
ent, and  not  to  any  mere  incidental  recovery  of  title,  and 
when  the  claimant  recovers  land,  upon  condition  that  he 
pay  a  certain  sum  to  the  defendant,  the  lien  of  the  com- 
plainant's attorney  attaches  only  to  the  surplus  after  the 
defendant's  claim  is  paid  out  of  the  land/ 

Lien— None  on  alimony  in  divorce  case. — An  attorney  has 
no  lien  upon  the  alimony  awarded  to  the  wife  by  a  final 
judgment  rendered  in  her  favor,  in  an  action  for  a  separa- 
tion, and  must  rely  for  his  compensation  upon  the  costs 
and  counsel  fees  awarded.^ 

Lien — Abatement  of  action. — An  action  for  breach  of  prom- 
ise to  marry  abates  by  the  marriage  of  the  parties,  after 
which  counsel  for  the  plaintiff  cannot  prosecute  the  action 
under  a  statute  giving  him  a  lien  for  fees.' 

Lien —  When  none  on  fund  in  court. — Attornej'S  who  rep- 
resent an  insolvent  corporation,  and  resist  the  claims  of 
creditors,  but  who  obtain  no  judgment  or  decree,  and  bring 
no  fund  into  court,  cannot  claim  any  lien  on  the  fund  in 
court,  and  can  have  no  preference  over  other  general  cred- 
itors.* 

Lien — Services  rendered  for  executor. — An  attorney's  claim 
for  remuneration  for  professional  services,  rendered  to  an 
executor  in  the  administration  of  the  estate  of  the  decedent, 
being  against  the  executor  personally,  he  has  no  lien,  in 
respect  thereof,  upon  property  of  the  estate  in  his  possession.' 

Lien — When  none  in  favor  of  prosecuting  attorney. — A  pros- 
ecuting attorney  who  obtains  judgment,  in  behalf  of  a 
county,  against  a  defaulting  treasurer  for  public  money,  is 
not  entitled  to  a  lien  upon  the  judgment  to  secure  his  stat- 
utory fee.' 

'  Blackburn  v.  Clarke,  85  Tenn.  506. 

'^  Weill  V.  Weill,  18  Civ.  Proc.  Rep.  241;  Branth  v.  Branthi  10  N.  Y.  Supp. 
638. 
=  Harris  v.  Tison,  63  Ga.  629;  36  Am.  Rep.  126. 
■*  In  re  Tallassee  Manuf.  Co.  64  Ala.  567. 

*  Delamater  v.  McCaskie,  4  Demarest,  549. 

•  Wood  V.  State,  125  Ind.  219. 
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Lien — On  land  recovered. — An  attorney  who  has  recovered 
land  for  his  client  in  an  action  of  ejectment,  is  not  entitled 
to  a  lien  thereon  to  secure  his  fee/ 

lAen — Acquired  only  in  courts  of  record. — An  attorney  can 
acquire  no  lien  upon  a  judgment  rendered  in  a  court  not  of 
record,  for  services  performed  in  such  court  in  obtaining 
the  judgment.  In  those  courts  there  are  no  attorneys,  in 
the  sense  in  which  that  term  is  used  in  courts  of  record, 
and  it  is  only  in  respect  of  the  party's  character  of  attorney 
or  solicitor,  that  the  claim  to  a  lien  exists.* 

lAen — For  services  in  protecting  homestead. — An  attorney 
has  a  lien  for  services  rendered  in  defending  a  homestead 
against  creditors,  which  is  good  and  binding  on  the  prop- 
erty so  set  apart." 

§  374.  Summary  jurisdiction  to  order  delivery  of  pa- 
pers, as  affecting  the  attorney's  lien. — We  have  already 
seen  that  the  court  will,  under  proper  circumstances,  compel 
an  attorney  to  deliver  papers  intrusted  to  him  for  perusal.* 
And  this,  though  they  concern  him  and  his  title,  or  which 
were  delivered  to  him  by  the  order  of  another  person;  and 
where  he  gives  a  receipt  for  them,  he  may  be  compelled  to 
re-deliver  them  on  demand,^  especially  on  payment  of  all  due 
to  him.'  If  the  writings  were  delivered  for  a  special  pur- 
pose, the  attorney  cannot  detain  them  for  another  demand, 
as  where  they  were  delivered  for  the  purpose  of  preparing  a 
inortgage,  the  attorney  has  not,  as  against  the  mortgagee,  a 
general  lien  in  respect  of  his  demand  against  the  mortgagor.^ 
But  the  court  will  not  interfere  in  favor  of  a  third  person, 
if  the  attorney  has  delivered  back  the  papers  to  his  own 
client  from  whom  he  received  them,  though  they  may  in 
fact  belong  to  another.^    If  an  attorney  delivers  papers  to 

'  Martin  v.  Harrington,  57  Miss.  208. 

*  Flint  V.  Van  Dusen,  26  Hun,  606.  Compare  Dodge  v.  Schell,  20  Blatchf. 
517. 

»  Stroheoker  v.  Irvine,  76  Ga.  639;  2  Am.  St.  Rep.  62. 
■*  Ante.  sec.  93. 

*  Tyack's  Case,  Skin.  1;  2  Mod.  340;  Strong  v.  Howard,  Str.  621. 
'  Goring  v.  Bishop,  1  Salk.  87. 

'  Lawson  v.  Dickenson,  8  Mod.  306. 
»  Dottin's  Case,  Str.  547. 
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the  attorney  for  the  other  party,  the  latter  attorney  may 
be  compelled  to  re-deliver  them/ 

The  general  rule  is,  that  an  attorney  is  bound,  upon  pay- 
ment of  what  is  due  him  from  a  client,  to  re-deliver  deeds 
and  papers  to  the  client,  and  an  attachment  maybe  obtained 
against  him  if  he  refuse  to  deliver  them  on  demand,  but 
not  without  a  demand.^  It  must  be  understood,  however, 
that  the  writings  must  come  to  the  attorney's  possession  in 
the  way  of  his  business  as  an  attorney;  for  if  the)'  come  to 
him  in  any  other  manner  or  on  any  other  account  than  in 
the  way  of  his  business,  the  party  must  resort  to  his  action, 
and  the  attorney  cannot,  as  in  the  first-mentioned  class  of 
cases,  be  compelled  to  produce  them  on  motion  or  attach- 
ment.^ Still,  it  must  be  acknowledged  that  the  courts  have 
sometimes  exercised  their  summary  jurisdiction  where  the 
attorney  did  not  receive  them,  strictly  speaking,  as  an  attor- 
ney, but  as  a  steward  of  the  court  or  receiver.^  A  solicitor 
who  has  acted  for  all  the  parties  to  an  adminstration  action 
will  not,  after  he  has  been  discharged,  be  allowed  to  assert 
his  lien  for  costs  on  papers  in  his  possession  in  such  a  way 
as  to  embarrass  the  proceedings  in  the  action,  and  he  must 
produce  the  papers  when  they  are  required.* 

The  court  having  jurisdiction  to  order  the  delivery  of 
deeds  and  papers,  to  do  justice  between  the  parties,  has  also 
power  to  compel,  as  a  concurrent  act,  the  discharge  of  any 
lien  that  the  attorney  may  have  for  his  costs;  to  ascertain 
the  amount  of  which,  taxation  may  be  requisite,  and  is  con- 
sequent upon  the  order  of  delivery.^    If  it  appear  that  a 


strong  V.  Howe,  Str.  621. 

^  Russell's  Case,  Say.  125;  Strong  v.  Howe,  1  Str.  621;  Lawson  v.  Dick- 
enson, 8  Mod.  306;  8  Mod.  339;  1  Kenyon,  129;  Barton  v.  Baynes,  1  Barnes, 
18;  Hamilton  v.  Incledon,  4  Brown  Pari.  C.  4. 

"  Goring  v.  Bishop,  1  Salk.  87;  Russell's  Case,  Say.  125;  Cocks  v.  Har- 
mon, 6  East,  404;  Lowe's  Case,  8  East,  237;  Ross  v.  Laughton,  1  Ves.  <fe  B. 
349. 

■■  Hughes  V.  Mayre,  3  Durn.  &  E.  275;  Ex  parte  Grubb,  5  Taunt.  206;  Ex 
parte  Corpus  Christi  College,  6  Taunt.  105.  But  see  Cocks  v.  Harmon, 
supra. 

5  In  re  Boughton,  Law  R.  23  Ch.  Div.  169. 

'  Ex  parte  Partridge,  2  Mer.  501. 
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third  person  is  interested  in  the  deeds,  the  court  will  take  a 
security  from  the  person  to  whom  they  are  deliverd,  to  pro- 
duce them  on  demand,  for  the  benefit  of  such  third  party.' 
Whenever  a  client  is  bound  to  produce  a  deed  for  the  ben- 
efit of  a  third  person,  so  also  is  his  attorney,  though  the  lat- 
ter may  have  a  lien  against  it,  for  costs  against  his  client.''' 
An  attorney  submitting  to  produce  title-deeds  of  his  client, 
in  his  possession,  as  the  court  shall  direct,  may  be  called 
upon  to  produce  them,  though  the  principal  himself  could 
not  have  been  called  upon  to  do  so.^ 

A  solicitor  declining  to  be  further  concerned  in  a  cause,  is 
not  entitled  to  compel  payment  of  his  costs  by  refusing  to 
permit  such  inspection  of  documents  in  his  possession,  or 
such  production  of  them  before  the  court,  as  may  be  neces- 
sary to  conduct  the  cause.''  The  court  will  not  order  the 
personal  representative  of  a  deceased  solicitor  to  deliver  the 
papers  in  a  cause  to  another  solicitor,  without  payment,  or 
security  for  the  payment  of  the  bill.^  But  if  an  attorney  as- 
sign over  his  business,  the  court  will  order  the  papers  to  be 
delivered  to  the  new  attorney,  upon  signing  a  receipt  for 
them,  and  undertaking  to  hold  them  subject  to  the  former's 
lien."  Sometimes  the  order"  is  made  upon  a  deposit  of  a 
sufficient  amount  to  cover  the  bill  and  costs  of  taxation.' 
An  attorney  upon  receiving  the  amount  of  his  bill,  must 
not  only  deliver  up  the  originals,  but  also  the  drafts  and 
copies.* 

g  375.  'Waiver  or  loss  of  the  lien.  —  A  lien  upon 
deeds,  etc.,  in  the  attorney's  hands,  may  be  waived  or  lost 

'  Hughes  V.  Mayre,  3  Durn.  &  E.  275;  Ex  parte  Uxbrldge,  6  Ves.  425j 
Strong  V.  Howe,  1  Strange,  621;  Ex  parte  Smith,  5  Ves.  700. 

^  Furlong  v.  Howard,  2  Schoales  &  L.  115. 

'  Pen  wick  v.  Reed,  1  Mer.  114. 

'  Commerell  v.  Boyston,  Swanst.  1. 

5  Bolton  V.  Tate,  Swanst.  84. 

'  Colegrave  v.  Hanley,  1  Turn.  &  R.  401. 

'  Glutton  V.  Pardon,  1  Turn.  &  R.  301.  • 

'  Ex  parte  Horsfall,  7  Barn.  &  C.  528.  See,  further,  Davidson  v.  Napier, 
1  Sim.  247;  Alger  v.  Hefford,  1  Taunt.  38;  Ex  parte  Titley,  2  Rose,  83; 
Duncan  v.  Richmond,  1  Moore,  99;  Pearson  v.  Sutton,  5  Taunt,  364;  Court 
V.  Gilbert,  2  Barn.  263;  Ross  v.  Laughton,  1  Ves.  &  B.  349. 
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by  setting  up  an  inconsistent  claim,  by  parting  with  the 
possession,  by  bringing  an  action,  or  by  taking  other  secur- 
ity for  the  claim.  It  is  deemed  to  be  waived  by  his  deny- 
ing the  client's  title  to  the  deeds,'  or  setting  up  his  own 
claim  or  a  third  party's,^  or  claiming  other  right  of  deten- 
tion aside  from  the  lien.'  A  simple  refusal  to  deliver  with- 
out referring  to  the  lien,  is  not,  however,  a  waiver,*  nor  is 
the  claiming  of  more  than  is  actually  due."  The  lien  is 
usually  lost  by  parting  with  the  possession  of  the  deeds 
and  instruments  upon  which  they  attach,  especially  if  they 
are  improperly  parted  with,'  but  not  if  they  are  improperly 
wrested  from  the  attorney's  possession  by  others,  through 
fraud  and  deceit,  and  without  collusion  on  the  part  of  the 
attorney,'  or  given  to  the  client  for  a  temporary  purpose, 
without  prejudice  to  the  lieu.'  The  lien  is  also  lost  by 
bringing  an  action  and  obtaining  judgment  for  the  amount 
of  the  attorney's  claim,'  or  by  an  implied  satisfaction  of  the 
lien  on  the  part  of  the  attorney."  The  lien  may  also  be 
waived  by  taking  a  security  for  the  debt  which  forms  the 
subject  of  the  lien.  At  least,  if  the  security  be  of  a  higher 
nature,  as  a  bond,  it  would  seem  to  be  entirely  lost;  and  so, 
if  the  security  be  payable  at  a  future  day ; "  and  during 
the  time  the  instrument  has  to  run,  the  client  is  entitled 


'  Boardman  v.  Sill,  1  Camp.  310. 

'  Knight  V.  Harrison,  and  Scarfe  v.  Morgan,  4  Mees.  <fe  W.  270. 

=  Dirks  V.  Richards,  5  Scott,  N.  R.  534. 

*  VPhite  V.  Gainer,  2  Bing.  23:  Owen  v.  Knight,  4  Bing.  N.  C.  54. 

*  Scarfe  v.  Morgan,  4  Mees.  <fe  W.  270.  See  Jones  v.  Tarleton,  9  Mees.  & 
W.  675. 

»  Clark  V.  Gilbert,  2  Bing.  N.  C.  353;  Scott  v.  Newington,  1  Macl.  <fe  R. 
252;  Jones  v.  Clifife,  3  Tyrw.  577.  If  an  attorney,  having  a  lien  on  papers 
placed  in  his  hands  to  be  used  in  a  suit,  voluntarily  surrenders  them,  his. 
lien  is  gone.    (Nichols  v.  Pool,  89  111.  491.) 

'  Dicas  V.  Stokely,  7  Car.  &  P.  587. 

"  Blunden  v.  Desart,  2  Dru.  &  VV^ar.  405.    See  Jones  v.  Pearte,  1  Strange, 
556;  Hartley  v.  Hitchcock,  1  Starkie's  Nisi  Priits  Reports,  201;  8  Taunt. 
149. 
,  "  Ex  parte  Salomon,  1  Glyn.  &  J.  25. 

'"  Cooper  V.  Harrison,  2  Younge  &  C.  514;  Coopwood  v.  Wallace,  12  Ala. 
790. 

"  Hewison  v.  Guthrie,  2  Bing.  N.  C;  Baloh  u.  Symes,  1  Turn.  &  R.  87. 
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to  the  possession  of  the  papers;'  but  perhaps,  if  tlie  client 

does  not  exercise  this  right,  the  attorney,  on  the  failure  of 

the  security,  may  be  entitled  to  his  original  lien,  yet  it  is 
not  altogether  certain.'' 

§  375a.  Waiver  or  loss  of  the  hen— (Continued). — An 
attorney's  lien  may  be  waived  by  any  arrangement  or 
transaction  made  by  or  with  the  attorney,  which  satisfac- 
torily shows  an  intention  to  waive  such  lien  and  to  rely 
exclusively  upon  some  other  security  or  mode  of  payment. 
But  the  lien  will  continue  to  exist,  unless  a  manifest  inten- 
tion that  it  shall  not  so  continue  appears.^  And  it  has 
been  held  that  the  acceptance  by  an  attorney  of  his  client's 
note,  or  bond,  for  his  fee  is  not  a  waiver  of  his  statutory 
lien.*  A  release  by  the  attorney  of  lands  from  the  lien  of  a 
judgment  procured  by  him  for  his  client,  where  it  appears 
that  he  had  authority  from  his  client  to  make  the  release, 
discharges  any  lien  or  interest  the  attorney  had  by  virtue 
of  the  judgment.''  And  when,  by  acquiescence  of  the  attor- 
ney, the  money  recovered  has  been  paid  to  his  client,  or  his 
client  has  received  property  in  satisfaction  of  the  judgment, 
the  attorney  cannot  enforce  his  lien  against  such  money  or 
property,  but  must  look  to  his  client  alone  for  his  compen- 
sation.' Under  the  Georgia  statute,  property  recovered  by 
attorneys  remains  subject  to  their  lien  for  fees,  unless  trans- 
ferred to  bona  fide  purchasers  without  notice.'  And  it  is 
held,  in  Nebraska,  that  an  attorney  is  not  liable  to  a  prose- 
cution for  embezzlement  of  money  in  his  hands  belonging 
to  his  client,  until  his  lien  for  a  general  balance  of  compen- 
sation thereon  is  discharged.'*    A  solicitor's  lien  extends 


'  Cowell  V.  Simpson,  16  Ves.  275. 

^  Stevenson  v.  Blakelock,  1  Maule  &  S.  5.34;     Oxenham  v.  Esdaile,  3 
Barn.  &  C.  225;  2  Younge  &  J.  493;  Balch  v.  Symes,  1  Turn.  &  R.  87. 
'  Renick  v.  Ludington,  16  W.  Va.  378. 

■■  Davis  V.  Jackson,  86  Ga.  188;  Renick  v.  Ludington,  16  W.  Va.  378. 
5  Wishard  v.  Biddle,  64  Iowa,  526. 
«  Goodrich  v.  McDonald,  112  N.  Y.  157: 
'  Fry  V.  Calder,  74  Ga.  7. 
8  Van  Etten  v.  State,  24  Neb.  734. 
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only  to  his  taxable  costs,  charges,  and  expenses.  If  he  takes 
from  his  client  a  security  for  costs,  without  explaining  that 
he  intends  to  reserve  his  lien,  prima  facie,  the  lien  is  aban- 
doned.' . 

§  376.  When  the  lien  is  superseded. — If  an  attorney 
refuse  to  proceed  with  his  client's  cause,  his  lien  is  super- 
seded, and  he  must  allow  the  new  attorney  to  see  papers 
detained  in  his  possession  until  his  bill  is  settled,  at  all  rea- 
sonable times ;  and  he  must  himself  attend  with  them  in 
court,  or  suffer  the  new  attorney  to  have  them  for  that  pur- 
pose.^ If  the  solicitor  take  a  security  for  the  amount  of 
his  bill,  his  lien  will  be  superseded.' 

Agents  of  attorneys  have  liens  on  papers  in  their  hands 
for  amounts  due  them  as  agents  in  the  cause;  but  they  are 
not  entitled  as  against  the  client  to  a  general  lien,  but  only 
for  their  agency  in  the  particular  cause.* 

g  377.  Collusive  settlements. — If  the  defendant's  attor- 
ney pay  over  to  the  plaintiff  the  debt  and  costs  recovered 
after  notice  from  the  plaintiff's  attorney  not  to  do  so  till  his 
bill  has  been  satisfied,  the  former  is  liable  to  pay  over  again 
to  the  latter  the  amount  due  for  costs.^  If  a  plaintiff  com- 
promise the  debt  and  costs  with  the  defendant,  before  the 
plaintiff's  attorney  has  been  paid,  the  court  will  not  oblige 
the  defendant  to  pay  him,  unless  he  gave  notice  to  the  de- 
fendant not  to  settle  until  his  bill  should  be  paid.'*  A 
plaintiff  may,  without  consulting  with  his  attorney,  com- 
promise an  action  with  the  defendant,  and  take  on  himself 
the  paj^ment  of  the  costs  to  the  attorney,  provided  there  be 
no  fraudulent  conspiracy  to  cheat  the  attorney  of  his  costs.' 

'  Re  Taylor,  (C.  A.)  1891,  1  Ch.  590. 

'^  Commerell  v.  Boyaton,  1  Swanst.  1;  Creswell  v.  Byron,  14  Ves.  271; 
Rosa  V.  Laughton,  1  Ves.  349;  Merryweather  v.  Mellish,  13  Ves.  161. 

'  Cpwell  V.  Simpson,  16  Ves.  275;  Gray  v.  Cockerel.  2  Atk.  144,  307;  3 
Atk.  727. 

*  VV^ard  v.  Hepple,  15  Ves.  297;  16  Ves.  164. 

*  Reed  v.  Dupper,  6  Durn.  &  E.  361. 
«  Welsh  V.  Hole,  1  Doug.  238. 

'  Chapman  v.  Haw,  1  Taunt.  341.    If  a  plaintiff,  in  good  faith,  dismisses 
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If  the  parties  collusively  settle  the  debt  and  costs  upon  an 
execution,  in  order  to  defraud  the  plaintiff's  attorney  of  his 
costs,  the  latter  cannot  sue  a  second  execution  on  the  same 
judgment  to  obtain  his  costs,  but  must  apply  to  the  court.' 

Whenever  there  is  an  attempt  on  the  part  of  the  client  to 
make  a  settlement  behind  the  attorney's  back,  the  attorney's 
lien  will  be  protected  where  the  party  making  the  settle- 
ment agrees  to  pay  the  costs  of  the  adversary's  attorney;^ 
and  so  whenever  the  settlement  is  made  collusively  by  the 
parties  iia  the  absence  of  the  attornej'',  with  an  evident  de- 
sign to  defraud  him  of  his  costs,  whether  the  action  sound 
in  tort,  or  is  upon  a  contract ; '  and  where  the  claim  is  as- 
signed to  a  third  person,  in  fraud  of  the  attorney's  rights.* 

But  where  an  attorney,  without  a  regular  authority  from 
the  plaintiff,  commenced  an  action  of  replevin,  but  the 
plaintiff,  with  a  knowledge  of  the  proceedings,  suffered  the 
cause  to  be  carried  to  trial,  but  afterward,  concerting  with 
defendant,  entered  up  satisfaction  on  the  record  without 
securing  to  the  attorney  his  costs,  the  court  refused  to  vacate 
the  entry  of  satisfaction.*  Where  there  was  a  bill  of  dis- 
covery in  aid  of  a  defense  at  law,  and  an  injunction  was 
obtained  on  terms  of  paying  the  money  into  court,  and  the 
defendant  afterward  succeeded  at  law,  it  was  held  that  a 


his  action,  whether  in  contract  or  tort,  receiving  nothing  from  the  de- 
fendant, the  plaintiff's  attorney  has  no  lien  for  his  fee,  and  must  look  to 
the  plaintiff  for  his  compensation.    (Rowe  v.  Fogle,  88  Ky.  105.) 

'  Graves  v.  Eades,  1  Marsh.  113;  5  Taunt.  429.  See  Swain  v.  Senate,  2 
New  Rep.  99;  Toms  v.  Powell,  6  Esp.  40;  Charlwood  v.  Berridge,  1  Esp. 
345. 

^  Hall  V.  Ayer,  9  Abb.  Pr.  220. 

»  McKenzie  v.  Rhodes,  13  Abb.  Pr.  337;  Rasquin  v.  Knickerbocker  Stage 
Co.  21  How.  Pr.  293;  Richardson  v.  Brooklyn  City,  24  Ibid.  321;  Fox  v. 
Pox,  24  Ibid.  409.  If  the  defendant's  attorney  has  notice  of  an  interest 
or  lien  of  the  plaintiff's  attorney,  in  or  upon  the  claim  in  suit,  he  is 
bound  to  notify  the  latter  of  an  intended  settlement  with  the  plaintiff,  or, 
in  his  absence,  to  protect  his  rights,  orabide  the  consequences  of  a  settle- 
ment without  his  knowledge  or  concurrence.  On  failure  of  his  duty  in 
this  respect,  the  court  will  refuse  a  discontinuance  upon  the  plaintiff's 
personal  consent.  (Eberhardt  v.  Schuster,  10  Abb.  N.  C.  374;  and  see 
TuUis  V.  Bushnell,  65  How.  Pr.  465;  Howard  v.  Ricker,  11  Abb.  N.  C.  113.) 

■*  Cregier  v.  Cheesebrough,  25  How.  Pr.  200. 

5  Abbott  V.  Rice,  3  Bing.  182. 
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solicitor  in  equity  had  a  lien  on  the  fund  for  the  costs  of 
the  discovery;  but  a  great  part  of  the  business  appearing 
to  have  been  done  by  another  solicitor,  and  his  demand 
satisfied,  the  court  refused  to  extend  the  lien  of  the  first  so- 
licitor beyond  the  costs  actually  incurred  by  him/ 

§  378.  Remedies  on  the  lien. — It  seems,  in  England,  that 
the  solicitor  cannot  actively  enforce  his  lien  on  papers.  He 
can  only  hold  them,  and  if  the  client  does  not  need  them, 
the  lien  appears  to  be  of  little  practical  utility.''  But  where 
he  has  expended  costs,  and  the  client  discharges  him,  his 
lien  extends  to  refusing  the  use  of  the  papers  to  the  client 
or  his  next  solicitor;^  but  it  is  otherwise  if  he  withdraws 
liimself,  because  then  he  is  bound  to  give  the  client  the  use 
of  the  papers,  though  his. lien,  useless  as  it  is,  theoretically 
continues.^  The  rule  is  thus  laid  down:^  "If  a  client  dis- 
charges his  solicitor,  the  court  does  not  take  the  papers  from 
the  latter,  unless  upon  payment  of  his  bill.  If,  on  the  other 
hand,  the  solicitor  discharges  himself,  then,  according  to 
the  decision  in  Heslop  v.  Metcalfe,^  the  court  will  compel 
him  to  give  over  the  papers  to  the  new  solicitor,  saving  his 
lien  upon  them.  There  was  a  doubt,  before  that  case, 
whether  the  rule  was  to  allow  a  new  solicitor,  on  behalf  of 
his  client,  to  inspect  papers  in  the  hands  of  the  old  solicitor, 
and  take  copies  of  them,  or  whether  the  papers  were  to  be 
delivered  over.  Lord  Cottenham,  in  that  case,  made  an 
observation,  the  force  of  which  we  must  feel,  that  'the  only 
effect  of  obliging  the  new  solicitor  to  take  copies  is  to  put 
the  client  to  expense,  without  any  benefit  to  the  old  solic- 
itor, for  when  the  copies  are  taken  nothing  more  is  wanted. 


'  Irving  V.  Viana,  2  Younge  &  J.  70. 

■'  Bozon  V.  Bolland,  4  Myl.  &  C.  354. 

'  Lord  V.  Wormelighton,  Jao.  580;  Bozon  v,  Bolland,  supra;  Newton  v. 
Harland,  4  Scott,  N.  S.  769- 

*  Heslop  V.  Metcalfe,  3  Mylne  &  C.  159;  Colegrave  v.  Manley,  3  Ibid. 
183;  Creswell  v.  Byron,  14  Ves.  271.  In  case  of  death  of  client,  see  Ross 
V.  Laugh  ton,  1  Ves.  &  B.  349. 

'  Griffiths  V.  Griffiths,  2  Hare,  590. 

«  3  Mylne  &  C.  183. 
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The  case  of  papers  in  a  cause  is  different  from  that  of 
deeds,  which  have  an  intrinsic  nature  that  cannot  be  im- 
parted to  copies.' " 

It  is  said  that  in  an  action  of  trover  a  plea  of  not  guilty 
does  not  enable  the  defendant  to  give  evidence  of  a  lien.' 
But  in  trover,  where  the  plaintiff'  must  have  a  right  of  prop- 
erty and  a  right  to  the  immediate  possession,  a  plea  of  "not 
possessed  "  has  been  held  a  proper  plea  to  let  in  this  de- 
lense,  a  right  of  lien  being  a  right  to  refuse  possession.^ 

§  379.    Equitable  interference  to  protect  the  lien. — If 

the  client  settles  the  case  so  as  to  deprive  the  attorney  of  his 
costs,  it  is  clear  that  the  latter  has  redress  against  the  former ; 
and  if  the  attornej"^  notify  the  opposite  party  that  he  has  an 
unsatisfied  claim,  he  can  recover  from  such  party  the  amount 
of  his  claim,  where  the  settlement  was  collusive.''  He  has, 
however,  no  such  riglit  if  he  give  no  such  notice.^  But  the 
right  exists,  though  the  notice  be  informal  and  construct- 
ive.* 

Where  the  judgment  is  for  costs,  the  record  is  sufficient 
notice  to  all  parties ; "  but  an  application  on  the  part  of  the 

'  White  V.  Teal,  12  Ad.  &  E.  106. 

"  Owen  V.  Knight,  4  Bing.  N.  C.  54. 

'  Wharton  on  Agency,  sec.  627;  Welsh  v.  Hole,  1  Doug.  237;  Barker  v. 
St.  Quintin,  12  Mees.  &  W.  440;  Nelson  v.  Wilson,  6  Bing.  568;  Hart  v. 
Chapman,  2  Aik.  162;  Foot  v.  Tewksbury,  2  Vt.  97;  Quimby  v.  Quimby, 
6  N.  H.  79;  Currier  v.  R.  R.  37  N.  H.  223;  Martin  v.  Hawks,  15  T.  R.  405; 
Power  ti.  Kent,  1  Cow.  172;  Haight  v.  Holcomb,  16  How.  Pr.  160,  173; 
Sherwood  v.  R.  R.  12  How.  Pr.  136;  Dietz  v.  McCallum,  44  Ibid.  493; 
Rooney  v.  R.  R.  IH  N.  Y.  368;  McGregor  v.  Comstock,  28  N.  Y.  237;  Mc- 
Kenzie  v.  Wardwell,  61  Me.  136;  Hunt  v.  McClanahan,  1  Heisk.  503; 
Pleasants  v.  Kontrecht,  5  Heisk.  694. 

■•  Chapman  v.  How,  1  Taunt.  341;  Graves  v.  Eades,  5  Taunt.  429;  Matt  v. 
Smith,  4  Barn.  &  Aid.  466;  Welsh  v.  Hole,  1  Doug.  238;  Barker  v.  St. 
Quintin,  12  Mees.  &  W.  440;  Hough  v.  Edwards,  1  Hurl.  &  N.  171;  Haw- 
kins V.  Loyless,  39  Ga.  5;  Green  v.  Exp.  Co.  39  Ga.  20;  Binder  v.  Morris, 
3  Caines,  1B5;  People  v.  Hardenburgh,  8  T.  R.  335;  McDowell  v.  R.  R.  4 
BoBW.  670. 

s  Abell  V.  Potts,  3  Esp.  242;  Young  v.  Dearborn,  7  Post.  324;  Lake  v. 
Ingham,  3  Vt.  158;  Reed  u.  Dupper,  6  Term  Rep.  361;  Cole  v.  Bennett,  6 
Price,  15. 

«  Welsh  V.  Hole,  1  Doug.  238;  Wright  v.  Cobleigh,  1  Fost.  339;  Read  v. 
Dupper,  6  T.  R.  361;  McGregor  v.  Comstock,  28  N.  Y.  237;  Haight  v.  Hoi- 
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attorney  to  vacate  satisfaction  of  judgment  should  be 
promptly  made.'  While  the  courts  reluctantly  interfere, 
at  the  instance  of  attorneys,  to  prevent  parties  amicably 
adjusting  an  action,  the  parties  will  be  prevented  from  de- 
feating the  attorney's  claim  for  the  costs  of  the  action  by 
private  arrangements  between  themselves.^  When  the  col- 
lusive settlement  is  of  record,  the  attorney  may  move  to  set 
it  aside,  or  if  the  settlement  be  before  judgment,  it  is  said 
that  he  may  treat  it  as  a  nullity  and  proceed  with  the  suit.^ 
But  it  must  clearly  appear  that  it  is  collusive.*  If  an  at- 
torney has  attached  property  for  the  collection  of  a  debt, 
the  lien  of  the  attachment  enures  to  his  benefit  for  his  fees 
and  costs  advanced  in  the  action,  and  cannot  be  defeated 
by  any  statement  made  by  his  client  and  the  debtor,  with- 
out his  consent." 

§  379a.      Lien — Fixing  amount  of    enforcement.  —  A 

sheriff  has  no  judicial  power  to  fix  the  amount  of  an  attor- 

comb,  16  How.  Pr.  173;  Lesher  v.  Roessner,  3  Hun,  217;  Sherwood  v.  R. 
R.  12  How.  Pr.  136. 

'■  Quimby  v.  Quimby,  6  N.  H.  79. 

^  Moore  v.  Angell,  11  Jur.  485.  See  Ex  parte  Hart,  1  Barn.  &  Ad.  6r6;  1 
Dowl.  324;  Quested  v.  Callis,  10  Mees.  &  W.  18;  1  Dowl.  N.  S.  888;  11  Law 
,7.  N.  S.  Ex.  345;  Clark  V.  Smith,  1  Dowl.  &  L.  960;  6  M.  &  G.  1051;  13  Law 
J.  N.  S.  C.  P.  97.  By  the  23  and  24  Vict.  chap.  127,  see.  28,  "All  con%'ey- 
ances  and  acts  operating  to  defeat "  such  charge  shall,  unless  made  to  a 
bona  fide  purchaser  for  value  without  notice,  be  absolutely  void  against 
such  charge.  Where  an  attorney  had  given  notice  of  his  claim  to  a  lien 
upon  the  money  due  on  a  judgment  obtained  in  favor  of  his  client,  it 
was  held  that  a  motion  to  set  aside  the  judgment,  based  upon  a  stipvila- 
tion  between  the  client  and  the  adverse  party,  was  properly  overruled. 
(Brainard  v.  Elwood,  53  Iowa,  30.) 

3  Jones  V.  Bonner,  2  Ex.  229.  Rooney  v.  R.  R.  18  N.  Y.  368;  Talcott  v. 
Bronson,  4  Paige,  501;  Swain  v.  Senate,  5  Bos.  &,  P.  99.  As  to  bona  fide 
settlements  before  judgment  and  without  notice,  see  Simmons  v.  Alniy, 
103  Mass.  33;  Randall  v.  Van  VV^agenen,  115  N.  Y.  527;  Goodrich  v.  Mc- 
Donald, 112  N.  Y.  164. 

*  Jones  V.  Bonner,  2  Ex.  229;  Waight  v.  Burrows,  3  Com.  B.  343;  Fran- 
cis V.  Webb,  7  Com.  B.  731;  Jordan  v.  Hunt,  3  Dowl.  P.  C.  666;  Nelson  v. 
Wilson,  6  Bing.  568;  Clark  v.  Smith,  1  Dowl.  &  L.  960;  Henchy  v.  Chi- 
cago, 41  IH.  136;  Sullivan  v.  Pearson,  19  L.  T.  N.  S.  480;  L.  R.  4  Q.  B.  153; 
9  Best  &  Smith,  960.  See,  as  to  suits  for  unliquidated  damages,  Torrey  v. 
Payne,  1  Barn.  &  Adol.  660;  Hutchinson  v.  Pettis,  18  Vt.  614;  People  v. 
Tioga  C.  P.  19  Wend.  73. 

6  Gist  V.  Hanly,  33  Ark.  233. 
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ney's  lien  upon  a  judgment.  If  the  amount  be  disputed, 
the  matter  can  only  be  settled  by  agreement  of  the  parties 
in  interest,  or  by  going  into  court/  But  it  has  been  held 
that  an  attorney's  lien  for  compensation  will  support  a  suit 
in  equity,  even  where  the  employment  is  questioned  and  the 
amount  is  unliquidated.  Having  assumed  jurisdiction  to 
enforce  the  lien,  equity  will  retain  it  for  all  purposes,  de- 
termining the  incidental,  though  material,  legal  questions 
involved.^ 

§  380.  Right  of  set-off  as  affecting  the  lien.  — The 
right  of  set-off  may  prevail  so  as  to  interfere  with  a  solici- 
tor's lien  upon  the  debt  recovered ;  but  where  other  claims, 
arising  out  of  different  transactions,  and  which  could  not 
have  been  alegal  or  equitable  set-off  in  that  suit,  exist  be- 
tween the  parties,  the  court  will  not  divest  the  lien  of  the 
solicitor  which  has  already  attached  on  the  amount  recov- 
ered, for  the  costs  of  that  particular  litigation.' 

A  verdict  in  favor  of  a  plaintiff  having  been  given,  a  rule 
nisi  was  obtained  by  the  defendant  for  a  new  trial.  On  the 
hearing,  the  court,  by  consent,  ordered  that  the  cause,  and 
another  cause  between  the  same  parties  in  a  county  court, 
should  be  referred  to  an  arbitrator,  the  costs  of  each  cause 
to  abide  the  event;  the  costs  of  the  reference  and  of  the 
award  to  be  in  the  discretion  of  the  arbitrator.  The  arbi- 
trator made  his  award  in  the  cause  in  favor  of  the  defend- 
antf-and  in  the  cause  in  the  county  court  in  favor  of  the 
plaintiff,  with  damages,  and  gave  the  plaintiff  the  costs  of 
the  reference,  and  divided  the  costs  of  the  award  between 

'  Endriss  v.  Chippewa  County,  43  Mich.  321;  and  see  Matter  of  Knapp, 
85  N.  Y.  284,  297. 

°  Fillmore  v.  Wells,  10  Colo.  228;  3  Am.  St.  Kep.  567.  See,  as  to  when 
the  amount  of  an  attorney's  lieu  can  be  ascertained  only  by  a  judicial  in- 
vestigation, Hussey  v.  Culver,  9  N.  Y.  Supp.  193. 

=  Carter  v.  Bennett,  6  Fla.  214;  Calvert  v.  Coxe,  1  Gill,  95. 

It  is  said  that  the  right  of  setting  off  one  judgment  against  another  is 
not  a  legal  right,  but  is  given  by  the  equitable  jurisdiction  of  a  court 
with  reference  to  all  the  circumstances  of  the  transaction,  and  will  not  be 
allowed  so  as  to  defeat  either  the  attorney's  lien  for  costs  or  the  right  ac- 
quired by  an  assignee.  (Simpson  v.  Lamb,  7  El.  &  B.  84.  3  Jur.  N.  S. 
412;  20  Law  J.  Q.  B.  121.) 
A.   &   C— 49. 
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the  parties.  The  plaintifif  took  up  the  award.  The  court 
held,  on  a  rule  to  set  off  against  the  money  and  costs  paj'- 
able  to  the  plaintiff  the  costs  of  the  cause,  and  the  rule  to 
which  the  defendant  was  entitled,  that  the  defendant,  not 
being  entitled  to  such  costs  under  the  award,  could  not  set 
off  the  several  costs  to  the  prejudice. of  the  attorney's  lien.^ 

Yet,  on  the  other  hand,  it  has  been  held  in  an  action  of 
trespass,  where  a  verdict  was  found  against  one  defendant, 
but  in  favor  of  another,  that  the  costs  might  be  set  off,  not- 
withstanding the  effect  of  it  was  to  deprive  the  attorney  of 
his  lien.^  And  so  a  successful  defendant's  costs  have  been 
set  off  against  the  plaintiff's,  without  regard  to  the  lien  of 
the  plaintiff's  attorney,  where  it  was  shown  that  the  latter 
was  the  real  party  in  interest.'  In  another  case,  the  court 
made  absolute  without  costs  a  rule  for  setting  off  the  costs 
of  a  successful  defendant  against  the  damages  and  costs 
awarded  for  the  plaintiff  against  the  other  defendant,  disre- 
garding the  attorney's  lien.*  Interlocutory  costs  have  been 
set  off  against  final  costs  in  the  same  cause,  without  refer- 
ence to  the  lien ;  and  where  one  judgment  is  set  off  against 
another,  the  lien  does  not  extend  beyond  costs  in  the  partic- 
ular cause." 

An  attorney  who  obtains  a  judgment  has  a  lien  upon  it 
for  the  amount  of  his  costs.*  And  if  the  judgment  be  solely 
for  costs,  the  record  is  notice  to  the  judgment-debtor  of  the 
attorney's  rights,  and  payment  to  the  party,  being  in  fraud 
of  the  attorney,  is  no  defense.'  If,  after  the  verdict  of  a  jury 
or  the  report  of  a  referee  in  an  action  of  tort,  the  successful 
party  assign  to  his  attorney  the  verdict  or  report,  and  the 
judgment  to  be  entered  thereon  in  payment  for  his  services, 
such  an  assignment  is  valid,  and  will  be  upheld.^     One 

'  Little  V.  Philpotts,  8  Jur.  N.  S.  1175;  31  Law  J.  Q.  B.  125. 

*  George  v.  Elstoii,  1  Scott,  518;  1  Hodges,  63. 
'  Pocock  V.  O'Shannessy,  6  Ad.  &  E.  807. 

*  Rawllngs  v.  Sewell,  7  Scott,  231. 

^  Ibid.;  Halliday  n.  Lawes,  4  Scott,  475;  3  Hodges,  130. 

«  McGregor  v.  Comstock,  28  N.  Y.  237. 

'  Ibid. 

8  Roberts  v.  Carter,  38  N.  Y.  107;  Maokey  v.  Mackey,  43  Barb.  58. 
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judgment  will  not  be  set  off  against  another  while  an  appeal 
is  pending,  and  on  a  motion  to  set  off  one  judgment  against 
another  the  court  will  protect  the  lien  of  the  attorney.'  But 
in  action  to  compel  a  set-off,  the  legal  right  overrides  an 
equitable  lien  where  there  is  no  assignment  to  the  attorney 
before  judgment,  or  no  agreement  that  the  attorney  shall 
have  the  costs  as  a  recompense  for  his  services.^  Such  an 
agreement  before  recovery  of  judgment  being  valid  and 
binding,'  the  lien  covers  any  sum  which  it  is  agreed  the 
attorney  shall  receive  out  of  the  recovery  beyond  the  costs.^ 

The  set-off  by  the  opposite  party,  if  protected  by  statute, 
is  superior  to  the  charging  lien.^  Such  appeared  to  be  the 
weight  of  authority  in  England,  though  subsequently,  by 
rules  of  several  of  the  courts  of  common  law,  no  set-off  be- 
tween the  parties  to  the  suit  can  prejudice  the  attorney's 
claim  to  costs  in  such  suit.  But  where  a  statute  provides 
that  a  set-off  shall  extinguish  a  debt,  then,  when  the  debt 
is  thus  extinguished,  there  is  nothing  on  which  the  attor- 
ney's lien  can  act.^ 

In  England,  parties  have  been  allowed  to  deduct  or  set  off 
the  costs  or  debt  and  costs  in  one  action  against  those  in 
another.  The  right  of  set-off  has  been  sometimes  subject  to 
the  lien  of  the  attorney  for  his  bill  of  costs,  and  the  defend- 
ant has  not  been  allowed  to  set  off  his  debt  and  costs  in  one 


'  De  Figaniere  v.  Young,  2  Robt.  670;  Purchase  v.  Bellows,  16  Abb.  Pr. 
105. 

'  De  Figaniere  v.  Young,  2  Robt.  670;  Martin  v.  Kanhouse,  17  How.  Pr. 
146;  NichoU  v.  Nioholl,  16  Wend.  445;  Robbins  v.  Alexander,  11  How. 
Pr.  100.  See  Mercer  v.  Graves,  Law  R.  7  Q.  B.  499;  S.  C.  2  Moak,  Eng.  R. 
618. 

3  Ely  V.  Cooke,  28  N.  Y.  365. 

■"  Rooney  v.  Second  Avenue,  18  N.  Y.  368;  Fitch  v.  Gardinier,  2  Keyes, 
516;  Benedict  v.  Stuart,  23  Barb.  420;  Fogerty  v.  Jordan,  2  Robt.  325. 

^  Vaughn  v.  Davies,  2  H.  Black.  440;  Bawtree  v.  Watson,  3  Myles  <fe  Cr. 
713.  See  Mitchell  v.  Oldfield,  4  T.  R.  124;  Moreland  v.  Pasley,  2  H.  Black. 
441;  Randle  v.  Fuller,  6  T.  R.  456;  Glaister  v.  Heaver,  8  T.  R.  70;  Middle- 
ton  V.  Hill,  1  Mylne  &  S.  240;  1  Dowl.  &  R.  168. 

«  2  Kent's  Com.  641;  Walker  v.  Sargeant,  14  Vt.  247;  Porter  v.  Lane,  8 
Johns.  357;  Mohawk  Bank  v.  Burrows,  6  Johns.  Ch.  317;  Nicoll  v.  Nicoll, 
16  Wend.  446;  Benjamin  ■;;.  Benjamin,  17  Conn.  110;  Firmirick  v.  Bovee, 
4  Thomp.  &  C.  98;  Tillman  v.  Reynolds,  48  Ala.  365;  Neil  v.  Staten,  7 
Heisk.  290;  Mitchell  v.  Milhoau,  11  Kans.  617. 
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action  against  those  in  another,  until  the  attorne3''s  bill  for 
business  done  in  the  cause  wlierein  he  was  concerned  be  first 
discharged.  In  other  cases,  the  lien  is  held  to  be  subject  to 
the  equitable  claims  that  exist  between  the  parties  to  the 
cause.  And  the  Court  of  Chancery  will  not  interpose  the 
lien  further  than  upon  the  clear  balance  which  is  the  result 
of  the  equities  between  the  parties.' 

§  381.    Appropriation  of  payments  on  account.  —  An 

attorney  who  has  several  demands  against  his  client,  some 
of  which  are  barred  by  the  Statute  of  Limitations,  has  no 
right  to  appropriate,  in  payment  of  the  demands  so  barred, 
a  sum  received  by  him  on  account  of  his  client,  for  damages 
recovered  in  an  action.'''  And  so  it  is  held  that  where  di- 
rectors of  a  company  carry  on  business  unauthorized  by  the 
deed  of  settlement,  and  moneys  have  been  paid  by  the  com- 
pany to  the  solicitors  on  account  of  costs  generally,  the  solic- 

'  Taylor  v.  Popham,  15  Ves.  75;  2  New  Rep.  102;  Tidd's  Pr.  991,  339,  40, 
9912.  See,  also,  Randall  v.  Fuller,  6  Durn.  &  E.  456;  Glaister  v.  Hewer,  8 
Ibid.  69;  Mlddleton  v.  Hill,  1  Maule  &  S.  240;  Aapinwall  v.  Stamp,  4 
Dowl.  &  R.  716;  3  Barn.  &  C.  108;  Harrison  v.  Bainbridge,  4  Dowl.  <fe  R. 
363;  2  Barn.  &  C.  800;  Nunez  v.  Modigliani,  1  H.  Black.  217;  Hall  v.  Ody, 
2  Bos.  &  P.  28;  Mitchell  v.  Oldfield,  4  Durn.  &  E.  123;  Van  Sandau  v. 
Burt,  1  Dowl.  &  R.  168;  Stevens  v.  Weston,  5  Dowl.  &  R.  399;  3  Barn.  & 
C.  535;  Howell  v.  Harding,  8  East,  362;  Smith  v.  Brocklesbury,  1  Anst.  61; 
Gobbitt  V.  Chaytor,  1  Anst.  279;  Murphy  v.  Cunningham,  1  Anst.  271; 
Gifford  V.  Gifford,  Forrest,  109;  Emdin  v.  Darliu,  1  New  Rep.  22;  Schools 
V.  Noble,  1  H.  Black.  23;  Brown  v.  Sayce,  4  Taunt.  320;  Lomas  v.  Mellor, 
5  Moore,  95. 

In  Kentucky,  the  lien  of  the  attorney  attaches  at  the  commencement  of 
the  suit,  and  cannot  be  affected  by  subsequently  acquired  set-offs.  (Ste- 
phens V.  Farrar,  4  Bush,  13;  Robertson  v.  Shutt,  9  Bush,  660.  See,  gener- 
ally, as  to  the  charging  lien,  Wylie  v.  Cox,  15  How.  415;  In  re  Paschal,  10 
Wall.  483;  Patten  v.  Wilson,  34  Pa.  299.  The  following  cases  deny  the 
charging  lien  for  fees:  Forsythe  v.  Beveridge,  52  111.  268;  4  Am.  Rep.  612; 
Ex  parte  Syle,  1  C'al.  331;  Mansfield  v.  Borland,  2  Cal.  331;  56  Am.  Dec. 
339.  The  following  cases  deny  the  right  of  set-off:  Stratton  d.  Hussey,  62 
Mo.  288;  Currier  v.  R.  R.  37  N.  H.  223;  Johnson  v.  Ballard,  44  Ind.  270; 
Boyer  v.  Clark,  3  Neb.  161;  Carter  v.  Davis,  8  Fla.  183.)  But  see,  as  sus- 
taining the  right  of  set-off:  Renick  v.  Ludington,  16  W.  Va.  378;  National 
Bank  v.  Eyre,  3  McCrary,  175;  McDonald  v.  Smith,  57  Vt.  502;  Tiffany  v. 
Stewart,  60  Iowa,  207;  Watson  v.  Smith,  63  Iowa,  228;  Smith  o.  Cheno- 
with,  18  Abb.  N.  C.  347;  Hoyt  v.  Godfrey,  11  Daly,  278;  Ennis  v.  Curry,  22 
Hun,  584;  Mosely  v.  Norman,  74  Ala.  422. 

■'  Waller  v.  Lacy,  1  Man.  &  G.  54;  1  Scott  N.  R.  186. 
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itors  have  no  right,  post  litem  motam,  to  appropriate  such 
payments  to  the  costs  incurred  in  respect  of  the  unauthor- 
ized business;  but,  on  the  contrary,  the  court  will  appro- 
priate the  paj'ments  to  the  costs  which  the  company  was 
liable  to  pay.^ 

§  382.  Settlements  between  the  parties  as  affecting  the 
lien. — Provided  there  is  no  fraudulent  conspiracy  to  cheat 
the  attorney  out  of  his  costs,  a  plaintiff  may,  without  con- 
sulting his  attorney,  compromise  an  action  with  a  defendant, 
and  take  upon  himself  the  payment  of  the  costs  to  the  at- 
torney.^ The  attorney  of  the  defendant  has  no  such  interest 
in  the  suit  as  to  prevent  the  parties  from  compromising  it 
without  his  consent.^  And  if  a  plaintiff  compromises  the 
debt  and  costs  with  the  defendant  before  the  plaintiff's 
attorney  has  been  paid,  the  court  will  not  oblige  the  defend- 
ant to  pay  him,  unless  he  gave  notice  to  the  defendant  not 
to  settle  with  the  plaintiff  till  his  bill  should  be  paid.^  But 
if  the  defendant's  attorney  pays  to  the  plaintiff  the  debt  and 
costs  recovered,  after  notice  from  the  plaintiff's  attorney  not 
to  do  so  till  his  bill  has  been  first  satisfied,  the  former 
may  be  liable  to  pay  over  again  to  the  latter  the  amount  of 
his  lien  on  the  debt.^  It  is  said  that  where  the  damages 
sought  to  be  recovered  in  an  action  are  unliquidated,  the 
parties  may  compromise,  without  regard  to  the  plaintiff's 
attoimey's  claim  to  costs.^  Where  a  plaintiff  and  a  defendant 
collude  in  the  settlement  of  an  action,  in  order  to  deprive  the 
plaintiff's  attorney  of  his  costs,  and  a  bill  for  debt  and  costs 
is  given  by  the  defendant  in  furtherance  of  that  collusion, 
the  court  will  compel  the  delivery  up  of  that  bill.'  Where 
there  are  cross-actions,  and  the  plaintiff  in  each  has  obtained 


'  In  re  Phcenlx  Life  Insurance  Co.  1  H.  &  M.  433. 

^  Chapman  v.  Hare,  1  Taunt.  341;  Jordan  v.  Hunt,  1  Gale,  159;  Nelson  v. 
Wilson,  4  Moore  &  P.  385;  6  Ring.  568. 
=  Quested  v.  Callis,  10  Mees.  &  W.  18;  6  Jur.  512. 
*  Welsh  V.  Hole,  1  Doug.  238. 
6  Read  v.  Duppa,  6  Term.  Rep.  361. 
"  Ex  parte  Hart,  1  Barn.  &  Ad.  660. 
'  Gould  V.  Davis,  1  Cromp.  <fe  J.  415;  I  Tyrw.  380. 
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judgment,  it  is  competent  for  the  parties  to  come  to  a  bona 
fide  settlement  of  the  matter  between  themselves,  although 
the  consequence  of  such  settlement  may  be  that  the  attor- 
ney for  one  party  will  lose  his  lien  for  his  costs.  But  if  such 
settlement  is  come  to  by  collusion  and  fraud,  for  the  purpose 
of  depriving  the  attorney  of  his  costs,  he  has  a  right  to  call 
for  the  interference  of  the  court.'  A  plaintiff  who  had  ob- 
tained judgment  for  his  costs,  in  collusion  with  the  defend- 
ant, in  order  to  defeat  the  lien  of  the  plaintiff's  attorney, 
gave  him  and  the  sheriff  notice  not  to  execute  any  process, 
on  pain  of  being  treated  as  trespassers.  It  was  held  that  a 
judge  had  power,  in  the  exercise  of  the  equitable  interfer- 
ence of  the  court,  to  order  that  the  plaintiff, "  or  the  defend- 
ant," pay  the  attorney  the  costs.''  It  is  said  that  even  where 
a  pauper  plaintiff  settles  the  action  behind  the  back  of  his 
attorney,  it  is  entirely  a  question  for  the  discretion  of  the 
court,  under  the  particular  circumstances  of  the  transaction, 
whether  tliey  will  interfere  and  set  aside  the  proceedings.^ 
And  the  court  will  not  interfere,  even  in  the  case  of  a  plain- 
tiff suing  in  forma  paupe7'is,  to  prevent  effect  being  given  to 
a  settlement  between  the  parties,  although  it  be  evident  that 
the  attorney  will  lose  his  costs,  unless  the  settlement  is 
■  clearly  collusive  or  fraudulent.'' 


•  Brunsden  v.  AUard,  2  El.  <fe  E.  19;  5  Jur.  N.  S.  596;  28  Law  J.  Q.  B. 
306;  7  Week.  R.  581;  33  Law  T.  220. 

^  Ex  parte  Games,  3  Hurl.  &  C.  294. 

'  Jones  V.  Bonuer,  2  Ex.  230;  5  Dowl.  &  L.  718;  17  Law  J.  Ex.  343. 

<  Francis  v.  VFebb,  7  C.  B.  781;  S.  P.  Moore  v.  Angell,  11  Jur.  455.  A 
release  of  all  demands  from  the  plaintiff  to  the  defendant  will  not  deprive 
the  plaintiff's  attorney  of  his  lien  upon  the  costs  of  an  action  awarded 
in  favor  of  the  plaintiff.  (Gifford  v.  Gifford,  Forrest,  109;  Ormerod  v. 
Tate,  1  East,  404.  See,  as  to  protection  of  the  attorney's  lien  in  case  of 
compromise  or  settlement  between  parties,  Palmer  v.  Van  Orden,  17 
Jones  &  Sp.  89;  Haynes  v.  Perry,  76  Ga.  33;  Rowe  v.  Fogle,  (Ky.)  10  S.  W. 
Rep.  426;  Covington  v.  Boas,  88  Tenn.  496;  Winslow  v.  Central  Iowa, 
etc.  R.  R.  Co.  71  Iowa,  197;  Washburn  v.  Mott,  12  N.  Y.  Supp.  Ill;  sec. 
231a,  ante.)  It  is  well  settled  that  an  attorney's  lien  cannot  be  affected 
by  a  fraudulent  and  collusive  settlement  by  parties  out  of  court.  (As- 
pinwall  V.  Sabin,  22  Neb.  73;  3  Am.  St.  Rep.  258;  Mosely  v.  Norman,  74 
Ala.  422;  Coughlin  v.  N.  Y.  etc.  R.  R.  Co.  71  N.  Y.  443;  27  Am.  Rep.  75; 
Pickard  v.  Yeneer,  21  Hun,  403;  Gist  v.  Hanly,  33  Ark.  233.)  But  a  com- 
promise in  good  faith  between  parties  litigant  cannot,  ordinarily,  be  pre- 
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§  383.  Liens  for  partnership  debts,  etc. — An  attorney 
^■ith  whom  title-deeds,  the  property  of  a  member  of  a  firm, 
have  been  deposited  by  that  member,  in  the  course  of  pro- 
fessional business  done  on  his  private  account,  has  no  lien 
on  them  for  a  debt  due  from  the  partnership.'  Nor  does  an 
attorney  acquire  a  lien  for  costs  due  to  himself  solely,  upon 
documents  which  came  into  the  joint  possession  of  himself 
and  his  partner  or  partners;  but  he  does  not  lose  his  lien 
for  such  costs  upon  documents  which,  having  come  into  his 
possession,  are  afterward  continued  in  the  possession  of 
himself  and  his  partners." 

g  384.   Lien  on  sums  awarded  and  on  judgment  money. 

— An  attorney  has  a  lien  upon  a  sum  awarded  in  favor  of 
his  client,  as  well  as  if  recovered  by  judgment;  and  if,  after 
notice  to  the  defendant,  the  latter  pays  it  over  to  the  plain- 
tiff, the  plaintiff's  attorney  may  compel  a  repayment  of  it 
to  himself.'  A  builder,  and  an  uncertificated  banitrupt, 
sued  for  a  balance  due  to  him  for  repairs,  and  was  non- 
suited; the  cause  was  referred,  and  the  arbitrator  found  a 
sum  due  to  the  plaintiff.  The  court  held  that  his  attorney 
had  a  claim,  as  against  the  assignees,  to  the  amount  of 
his  lien  on  the  award,  for  the  costs  of  the  action  and  of  the 
award.* 

An  attorney  has  a  lien  for  his  bill  of  costs  on  money 
levied  by  the  sheriff  under  an  execution  on  a  judgment  re- 
covered by  his  client,  and  is  entitled  to  have  it  paid  over 
to  him,  notwithstanding  the  sheriff  has  had  notice  from  the 

vented  or  affected  by  the  lien  of  counsel  for  professional  services  in  the 
particular  cause,  nor,  a  fortiori,  by  the  claims  of  solicitors  for  such  serv- 
ices in  other  causes.  (Johnson  v.  Story,  69  Tenn.  114.  Compare  Wilber 
V.  Baker,  24  Hun,  24;  Goddard  v.  Trenbath,  24  Hun,  182.)  An  attorney 
does  not  lose  his  statutory  lien  on  land  sued  for,  by  reason  of  a  compro- 
mise between  the  plaintiff  and  defendant,  under  which  the  plaintiff  dis- 
misses his  action.    (Sliaggs  v.  Hill,  12  Ky.  L.  Kep.  382;  14  S.  W.  Rep.  363.) 

'  Turner  v.  Deane,  6  Dowl  &  L.  669;  3  Ex.  836;  18  Law  J.  Ex.  343;  In  re 
Forshaw,  16  Sim.  121. 

■'  Pelly  V.  Wathen,  7  Hare,  351;  14  Jur.  9;  18  Law  J.  Ch.  281. 

■'  Ormerod  v.  Tate,  1  East,  464;  S.  P.  Cowell  v.  Betteley,  4  Moore  &  S. 
165;  10  Bing.  432. 

*  Jones  V.  Turnbull,  2  Mees.  &  W.  601;  M.  &  H.  106;  1  Jur.  638. 
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party  against  whom  the  execution  issued,  to  retain  the 
money  in  his  hands.'  But  where  a  defendant  is  entitled 
against  a  plaintiff  to  be  released  from  a  verdict  obtained 
against  him,  the  court  will  not  abstain  from  interfering,  on 
the  ground  of  the  lien  of  the  plaintiff's  attorney  upon  the 
verdict  for  his  costs.?' 

§  385.  Lien — Extent  of  in  different  States. — Ala- 
bama.—  In  Alabama,  an  attorney  has  a  lien  on  moneys 
collected  under  a  judgment  obtained  by  him  for  his  client, 
for  his  reasonable  fees  for  services  rendered  in  the  cause, 
and  he  is  also  protected  in  the  payment,  out  of  the  funds 
collected  by  him,  of  like  reasonable  fees  to  associate  counsel 
employed  in  the  same  cause  by  the  client."  His  lien  is  lim- 
ited to  the  judgment  recovered  in  the  particular  case  in 
which  his  services  were  rendered,  and  it  does  not  extend  to 
lands,  or  other  like  property  of  the  client,  which  is  the  sub- 
ject matter  of  the  litigation.^  A  solicitor  who  successfully 
prosecutes  a  suit  in  equity  to  establish  the  title  of  his  client 
to  real  estate,  has  no  lien  on  such  real  estate  for  his  fees.* 
And  the  lien  is  subject  to  all  set-offs  existing  against  the 
judgment  at  the  time  of  its  rendition." 

Arkansas.- — The  Arkansas  statute  gives  the  attorney  a  lien 
only  on  the  property  he  has  actually  recovered,  and  it  can- 
not be  extended  to  professional  services  which  merely  pro- 
tect an  existing  title  or  right  to  property,  as,  for  instance,  to 
services  rendered  in  removing  cloud  from  title.'  But  lie 
has  a  lien  upon  the  securities  in  his  hands  for  his  fees  and 
costs,  as  well  as  upon  a  judgment  recovered  upon  them.* 


'  Griffin  v.  Eyles,  1  H.  Black.  122. 

=  SymoDs  V.  Blake,  2  Cromp.  M.  &.  K.  416;  1  Gale,  182. 

'  Jackson  v.  Clapton,  66  Ala.  29. 

■*  McWilliams  v.  Jenkins,  72  Ala.  480.  See,  also,  Ex  parte  Lehman,  59 
Ala.  631;  Central  Railroad  v.  Pettus,  113  TJ.  S.  116. 

'  MoCuUough  V.  Flournoy,  69  Ala.  189;  Hinson  v.  Gamble,  65  Ala.  605. 

'  Ex  parte  Lehman,  59  Ala.  631;  Mosely  v.  Norman,  74  Ala.  422. 

'  Hershy  v.  Du  Val,  47  Ark.  86;  and  see  Wilson  v.  House,  10  Bush,  406. 

"  Gist  V.  Hanly,  33  Ark.  2.33.  As  to  liens  upon  a  fund  in  court,  see  Mc- 
Cain V.  Portis,  42  Ark.  402;  Compton  v.  State,  38  Ark.  601;  Porter  v.  Han- 
son, 36  Ark.  592. 
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California. — In  California,  an  attorney  has  no  lien  for  fees 
and  costs  upon  a  judgment  obtained  by  him  for  his  client.' 

Colorado. — In  Colorado,  an  attorney's  lien  is  not  limited 
to  costs  or  to  taxable  fees,  but  reaches  all  fees  due  for  serv- 
ices rendered,  whether  the  amount  has  been  agreed  upon  or 
is  to  be  settled  in  suit  as  upon  a  quantum  meruit.  Nor  is  it 
limited  to  compensation  for  services  rendered  by  the  attor- 
ney in  procuring  the  judgment  upon  which  he  relies,  but 
covers  a  balance  legally  due  him  for  any  and  all  profes- 
sional services  theretofore  rendered  his  client.^  To  render 
such  lien  valid  as  against  the  judgment-debtor,  he  must 
have  notice,  prior  to  the  settlement  of  the  judgment,  that 
the  attorney's  fees  are  unpaid  in  whole  or  in  part,  and  that 
he  relies  upon  the  judgment  as  security  therefor.' 

Georgia. — In  construing  the  Georgia  statute,  giving  attor- 
neys a  lien  on  the  property  recovered,  it  is  held  that  the 
lien  attaches  to  the  fruits  of  the  labor  and  skill  of  the  attor- 
ney, whether  realized  by  judgment  or  decree,  or  by  virtue 
of  an  award,  or  in  any  other  way,  as  long  as  they  are  the 
result  of  his  exertions;  and  the  lien  attaches  to  property 
taken  by  a  plaintiff  in  settlement  of  a  suit  or  in  satisfaction 
of  a  judgment*  Attorneys  employed  to  resist  liens  claimed 
by  mechanics  and  contractors  on  real  estate,  and  who  suc- 
ceed in  materially  reducing  the  recovery,  have  a  lien  for 
their  fees  upon  such  property  as  against  the  owner  who  em- 
ployed them.  The  reduction  of  the  claims  against  the 
property  is  equivalent  to  a  recovery  to  that  extent.^  And 
the  attorney's  lien  for  services  rendered  in  obtaining  a  judg- 
ment is  not  divested  by  the  fact  that  the  judgment  became 
dormant,  and  was  afterwards  revived  by  other  attorneys." 

'  Ho^an  V.  Black,  66  Cal,  41;  Mansfield  v.  Borland,  2  Cal.  507. 

^  Fillmore  v.  Wells,  10  Colo.  228;  3  Am.  St.  Rep.  5H7;  and  see  Johnson 
V.  McMillan,  13  Colo.  423. 

•■'  Johnson  v.  McMillan,  13  Colo.  433;  Boston,  etc.  Smelting  Co.  v.  Pless, 
9  Colo.  112. 

••  Wooten  V.  Denmark,  85  Ga.  578;  and  see  Fillmore  v.  Wells,  10  Colo. 
228;  3  Am.  St.  Rep.  567;  Lindner  v.  Hine,  74  Mich.  611. 

»  Fry  V.  Calder,  74  Ga.  7. 

'  Jeukins  v.  Stephens,  60  Ga.  216. 
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Under  Georgia  Code,  sec.  1990,  parties  to  an  execution  can- 
not, by  a  settlement  between  themselves,  defeat  the  attor- 
ney of  any  lien  or  claim  under  contract  with  his  client,  of 
M'hich  the  opposite  party  had  notice  prior  to  the  consum- 
mation of  such  settlement.' 

Illinois. — In  Illinois,  an  attorney  has  no  lien  upon  a  judg- 
ment for  his  fees  in  the  litigation  resulting  in  its  recovery.^ 
But,  in  a  proper  case,  he  may  maintain  a  general  or  retain- 
ing lien,  which  exists  on  all  papers  or  documents  placed  in 
his  hands  in  a  professional  character  or  in  the  course  of  his 
professional  employment;  and  it  is  immaterial  what  the 
purpose  may  have  been  in  placing  them  in  his  hands.'  So, 
it  has  been  held  that  an  attorney  may,  by  previous  agree- 
ment with  his  client,  acquire  an  equitable  lien  on  a  judg- 
ment recovered,  or  the  subject-matter  of  the  litigation  and 
proceeds  thereof,  for  his  fees  and  disbursements  in  the  case, 
and  that  a  lien  so  acquired  takes  precedence  of  the  claim  of 
a  subsequent  assignee  without  notice.*  And  the  attorney's 
claim  for  fees  for  services  rendered  and  disbursements  made 
in  procuring  a  judgment,  is  given  priority  over  the  set-off 
of  a  judgment  in  favor  of  the  judgment-debtor  against  his 
client.^ 

Indiana. — In  Indiana,  an  attorney  having  a  lien  by  stat- 
ute, for  services  in  procuring  a  judgment,  has  a  superior 
right  to  that  of  the  judgment-debtor  to  set  off  a  judgment 
acquired  by  him  against  the  client.* 

Iowa. — In  Iowa,  after  a  judgment  procured  for  the  plain- 
tiff, an  entry  by  his  attorney  upon  the  judgment  docket  of 
his  notice  of  claim  for  a  lien  creates  a  lien,  not  only  upon 
the  judgment,  but  upon  any  money  due  the  plaintiff  from 
the  defendant  in  that  action.'  And  the  right  of  lien  on 
money  due  his  client  in  the  hands  of  the  adverse  party, 

'  Haynes  v.  Perry,  76  Ga.  33. 

»  Nichols  V.  Pool,  89  111.  491. 

'  Saunders  v.  Seelye,  128  111.  631. 

••  Hawk  V.  Ament,  28  111.  App.  390. 

»  Brent  v.  Brent,  24  111.  App.  448. 

•  Puett  V.  Beard,  86  Ind.  172;  44  Am.  Rep.  280;  Adams  v.  Lee,  82  Ind.  587. 

'  Winslow  V.  Central  Iowa  R.  R.  Co.  71  Iowa,  197. 
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given  to  an  attorney  bj'  the  statute,  exists  in  all  actions 
where  there  is  a  money  liability  from  the  adverse  party  to 
his  client/ 

Kentucky. — The  lien  allowed  an  attorney  for  his  services 
in  Kentucky  is  purely  statutory.  It  is  there  held  that  the 
payment  by  a  debtor  to  a  creditor  of  a  claim  arising  out  of 
contract,  with  notice  that  it  is  in  the  hands  of  an  attorney 
for  collection,  will  not  deprive  the  attorney  of  his  lien,  and 
an  action  brought  by  the  attorney  would  be  deemed  suffi- 
cient notice.'^  But  when  an  attorney  attempts  to  assert  a 
statutory  lien,  to  the  prejudice  of  other  creditors,  the  facts 
must  appear  as  to  the  nature  and  extent  of  the  recovery  by 
the  attorney  for  his  client.^ 

Louisiana. —  (See,  as  to  extent  of  an  attorney's  lien  on  a 
judgment  under  the  Louisiana  statute,  Luneau  v.  Edwards, 
39  La.  An.  876 ;  Mechanic's,  etc.  Ins.  Co.  v.  Levi,  40  La.  An. 
135.) 

Michigan. — In  Michigan,  an  attorney  has  a  lien  upon 
money  collected  by  him  for  his  professional  services  in 
collecting  it.^  He  has  a  lien  upon  the  money  and  pa- 
pers of  his  client  in  his  possession,  to  secure  payment  for 
his  professional  services,  not  only  in  the  suit  to  which 
they  pertain,  but  in  other  suits.^  And  he  has  a  lien 
for  his  compensation  on  the  judgment  recovered  by  him 
for  his  client ;  and  he  is  to  be  regarded  as  equitable  as- 
signee of  so  much  of  the  judgment  as  may  be  necessary 
to  paj^  him.' 

Nebraska. — In  Nebraska,  an  attorney  in  an  action  may 
have  a  lien  for  his  fees  on  money  in  the  hands  of  the  ad- 
verse party,  and  which  is  the  subject  of  the  litigation,  and 
under  certain  circumstances  may  be  admitted  as  a  party 
plaintiff  in  that  action  for  the  purpose  of  protecting  and 

'  Smith  V.  Railroad  Co.  56  Iowa,  720. 
^  Rowe  V.  Fogle,  10  S.  W.  Rep.  426. 
'•>  Martin  v.  Kennedy,  83  Ky.  335. 
■*  Gager  v.  Chippewa  Supervisors,  47  Mieh.  171. 

'  Robinson  v.  Hayes,  56  Mich.  135.    And  see  Lindner  v.  Hine,  84  Mich. 
511;  Weeks  v.  Circuit  Judge,  78  Mich.  256. 
'  Wells  V.  Elsam,  40  Mich.  218. 
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enforcing  such  lien.'  In  order  to  render  a  defendant  liable 
to  a  lien  for  the  services  of  the  plaintiff's  attorney,  it  is  in- 
dispensable that  a  claim  of  lien  be  filed  with  the  papers  in 
the  case  or  given  to  such  adverse  party.' 

New  Hampshire. — ^In  New  Hampshire,  an  attorney's  lien 
on  a  judgment  recovered  by  his  client  is  security  for  taxable 
costs  only.^ 

New  Jersey. — An  attorney's  lien  for  costs  exists  only  where 
he  has  received  money  upon  the  judgment  in  the  cause,  or 
he  has  arrested  it  in  transitu,  or  where  the  defendant  has 
paid  the  judgment  after  receiving  notice  of  the  attorney's 
claim.^ 

Neiu  Yorlc^ — An  attorney's  right  of  lien  upon  moneys  re- 
ceived by  him  on  his  client's  behalf,  is  not  affected  by  the 
fact  that  the  client  is  an  executor,  and  the  services  were  ren- 
dered and  moneys  received  on  behalf  of  the  estate,  nor  is  such 
lien  confined  to  moneys  recovered  by  judgment/  A  surro- 
gate's court  cannot  recognize  or  enforce  an  attorney's  lien 
for  compensation  for  services  rendered  in  a  special  proceed- 
ing therein,  yet  such  a  lien  established  elsewhere  must  by 
that  court  be  regarded  and  respected.'  Whether  an  attor- 
ney, having  a  lien  upon  a  judgment  for  his  costs,  should  be 
relieved  against  a  fraudulent  satisfaction  thereof  by  his  cli- 
ent, upon  a  summary  application  by  motion,  or  upon  action 

'  Reynolds  «.  Reynolds,  10  Neb.  674.  See  Patrick  v.  Leach,  2  McCrary, 
635;  3  McCrary,  S.'bS.  The  attorney's  lien  upon  a  judgment  obtained  by 
him,  to  the  extent  of  his  reasonable  fees  and  disbursements,  is  para- 
mount to  any  rights  of  the  parties,  or  to  any  set-off  which  the  adverse 
party  may  have  against  the  judgment.  (Rice  v.  Day,  (Neb.)  49  N.  W. 
Rep.  1128.) 

^  Elliott  V.  Atkins,  26  Neb.  40.3. 

"  Whitcomb  v.  Straw,  62  N.  H.  650. 

■>  Braden  v.  Ward,  42  N.  J.  L.  518;  Osborne  v.  Danham,  (N.  J.)  16  At. 
Rep.  231. 

*  See,  as  to  the  extent  of  the  attorney's  lien  under  N.  Y.  Code  of  Civil 
Procedure,  sec.  66,  as  amended  in  1879;  Whittaker  v.  New  York,  etc.  R. 
R.  Co.  22  Jones  &  Sp.  8;  Neill  v.  Van  V^'agenen,  22  Jones  &  Sp.  477;  Cor- 
nell V.  Donovan,  14  Daly,  292;  Ennis  v.  Curry,  22  Hun,  585;  Smith  v- 
Baum,  67  How.  Pr.  267. 

8  Matter  of  Knapp,  85  N.  Y.  284;  and  see  Ward  v.  Craig,  87  N.  Y.  550. 

'  Smith  V.  Central  Trust  Co.  4  Demarest,  75;  Close  v.  Shute,  4  Demarest 
540.    Compare  Matter  of  Hoyt,  5  Demarest,  432. 
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brought,  is  held  to  be  within  the  discretion  of  the  supreme 
court,  subject  to  no  interference  by  an  appellate  tribunal.^ 
Where  an  action  is  settled  by  the  parties  thereto,  without 
payment  of  compensation  to  the  plaintiff's  attorney,  there 
being  at  the  time  no  verdict,  report,  decision  or  judgment 
to  which  his  lien  may  attach,  his  remedy  is,  with  leave  of 
court,  to  prosecute  the  original  action  to  establish  his  lien, 
whicli  he  may  do  without  showing  that  the  settlement  was 
fraudulent  as  to  him.^ 

Oregon. — Under  Oregon  Civil  Code,  sec.  1012,  an  attorney 
cannot  acquire  a  lien  for  his  compensation  upon  a  judgment 
obtained  by  him,  unless  he  has  a  special  agreement  as  to 
the  amount  of  his  compensation.' 

Ohio. — In  Ohio,  an  attorney  has  no  lien  for  his  fees  on  a 
judgment  obtained  by  him  for  his  client,  where  there  is  no 
agreement  for  such  lien  known  to  the  judgment-debtor. 
He  may,  however,  have  a  claim  upon  the  fruits  of  a  judg- 
ment or  decree  which  he  has  assisted  in  obtaining,  or  upon 
a  sum  of  money  which  he  has  collected;  and,  under  some 
circumstances,  the  court:  will  aid  him  in  securing  or  main- 
,  taining  such  claim.  Thus,  he  will  be  protected  in  retaining 
his  fee  out  of  money  which  he  has  collected  for  his  client.'' 
So,  he  will  be  protected  in  his  claim  as  attorney  on  a  fund 
in  the  hands  of  a  receiver  or  in  court.^ 

Pennsylvania. — In  Pennsylvania,  as  a  general  rule,  an  at- 
torney has  a  lien  for  his  services  only  upon  what  he  has  in 
his  possession.  If  he  has  papers,  he  may  retain  them 
until  paid  for  his  services  in  regard  to  the  particular  case 
to  which  they  belong;  or,  if  he  has  money  in  his  hands 
which  he  had  collected,  he  may  deduct  his  fees  in  that  par- 

'  Howitt  V.  Merrill,  113  N.  Y.  30.  Compare  Randall  v.  Van  W^agenen, 
115  N.  Y.  527;  Commercial  Tel.  Co.  u.  Smith,  10  N.  Y.  Supp.  433. 

^  TuUis  V.  Bushnell,  12  Daly,  217;  and  see  Pickard  v.  Yeneer,  21  Hun, 
483;  Goddard  v.  Trenbath,  24  Hiin,  182;  Wilber  v.  Baker,  24  Hun,  24;  Jen- 
kins V.  Adams,  22  Hun,  600;  Dimick  v.  Cooley,  3  N.  Y.  Civ.  Proc.  141; 
Quinlan  v.  Birge,  43  Hun,  483;  V^^hittaker  v.  New  York,  etc.  R.  R.  Co.  22 
Jones  &  Sp.  8;  W^ashbnrn  v.  Mott,  12  N.  Y.  Supp.  111. 

^  In  re  Scroggin,  5  Sawyer,  549. 

*  Diehl  V  Priester,  37  Ohio  St.  473. 

5  Olds  V.  Tucker,  85  Ohio  St.  581;  Ingham  v.  Lindermann,  37  Ohio  St.  218. 
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ticular  collection,  and  pay  over  the  balance.     But  this  right 
is  said  to  be  one  of  defalcation,  rather  than  lien.' 

Tennessee. — Counsel  are  entitled  to  a  lien  upon  the  fund 
recovered  by  their  clients,  for  reasonable  fees ;  and  this  lien 
attaches  to  real  estate,  when  that  is  the  subject  of  liti- 
gation.'' It  is  .the  usual  practice  for  attorneys  who  obtain  a 
money  or  property  judgment  to  have  a  declaratioij  of  lien 
on  the  recovery  fo"r  their  fees,  and  the  courts  invariably 
recognize  the  right  when  it  is  asked.  And  when  such  lien 
is  properly  declared  by  entry  of  record  in  the  cause,  the 
debtor  is  bound  by  it,  whether  he  have  actual  notice  of  it 
or  not.'  A  solicitor  who  fails  to  have  the  court  in  which 
he  appeared  on  behalf  of  his  client  to  declare  his  fee  a  lien 
on  the  property  protected  by  his  services,  cannot  afterwards, 
by  bill  in  chancery,  assert  and  have  such  a  lien  declared  in 
his  favor.""  And  the  declaration  of  an  attorney's  lien  on 
land,  by  the  court  in  which  the  services  were  rendered, 
though  binding  on  the  parties  and  those  claiming  under 
them  pending  the  litigation,  will  not  affect  the  rights  of  a 
third  person  having  a  prior  lien.*  But  such  lien,  declared 
by  the  order  of  the  court  in  the  case  in  which  the  services 
were  rendered,  is  entitled  to  priority  of  satisfaction  over 
the  lien  of  a  judgment-creditor  of  the  client,  acquired  by 
subsequent  decree  of  the  chancery  court,  sale  thereunder, 
and  purchase  of  the  land,  where  the  bill  to  enforce  the 
attorney's  lien  is  filed  before  the  sale  is  confirmed.*  The 
defendant's  solicitor  in  a  suit  to  establish  a  resulting  trust 
in  his  client's  land,  is  not  entitled  to  a  lien  on  the  land  for 
the  compensation  due  him  for  his  services,  although  the 
suit  be  successfully  defended.  The  lien  only  exists  in  the 
case  of  the  actual  recovery  of  land  by  a  suit  instituted  for 
the  purpose.''     So,  an  attorney  who  files  a  bill  for  partition, 

'  McKelvy's  Appeal,  108  Pa.  St,  615. 
'  Perkins  v.  Perkins,  58  Tenn.  95. 
'  Covington  v.  Baas,  88  Tenn.  496. 
*  Guild  V.  Borner,  66  Tenn.  266. 
'  Pierce  v.  Lawrence,  84  Tenn.  572. 
«  Brown  v.  Bigley,  3  Tenn.  Ch.  618. 

'  Garner  v.  Garner,  69  Tenn.  29;    Winchester  v.  Heiskell,  84  Tenn.  556; 
Stanford  v.  Andrews,  59  Tenn.  664. 
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under  which  the  property  is  sold,  is  not  entitled  to  a  fee  out 
of  the  whole  fund  realized,  but  only  out  of  his  client's  share, 
and  his  lien  is  onlj^  on  such  share.' 

West  Virginia. — In  West  Virginia,  an  attorney  has  a  lien 
on  the  judgment  or  decree  obtained  by  him  for  his  client, 
for  services  and  disbursements  in  the  case,  whether  the 
amount  of  his  compensation  is  agreed  upon  or  depends 
upon  a  quantum  meruit.^ 

Court  of  Claims, — An  attorney  who  has  prosecuted  a  case 
to  judgment  against  the  United  States  in  the  court  of 
claims,  has  no  lien  for  his  fees  on  the  judgment,  or  on  the 
money  payable  under  it.' 

'  Keith  V.  Fitzhugh,  83  Tenti.  49. 

"  Renick  v.  Ludington,  16  W.  Va.  378. 

5  Brookes'  Case,  12  Opin.  Att.-Gen,  216. 
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Action  on  case— against  attorney  for  negligence,  587. 

not  barred  by  proceeding  on  motion  for  money  collected  by  attor- 
ney, 145,  146. 
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Actionable  negligence— See  Negligence. 

bringing  action  in  court  having  no  jurisdiction,  599. 
proceeding  on  wrong  section  of  statute  giving  remedy,  599,  600. 
laying  venue  in  wrong  county,  599. 
question  of,  whetlier  one  of  law  or  fact,  596,  597. 
Acts — See  Authority;  Powers;  Retainer;  Suit. 

of  attorney,  binding  effect  of,  on  client,  459,  460. 
bind  client  in  absence  of  fraud,  443. 
liability  of  client  for,  675. 
when  client  not  bound  by,  465. 
effective  ratification  of  by  client,  507,  508. 
of  attorney  not  properly  substituted,  are  to  be  disregarded,  524. 
of  law  clerk,  how  far  principal  is  bound  by,  501,  502. 
of  client,  in  presence  of  attorney,  rule  of  privilege  as  to,  360-362. 
Address — of  client,  not  privileged  from  disclosure  by  attorney,  368. 
Administrator — is  personally  liable  for  counsel  fees,  when,  675,  676. 
Admission — See  Attorney. 

of  attorney,  necessity  of,  90. 
nature  of  order  of,  156. 
question  of  is  judicial,  90, 157. 
attorney's  general  license,  by  reason  of,  402. 
to  English  bar,  qualifications,  30. 
of  students,  to  inns  of  court,  28,  29. 
of  judges,  into  order  of  Serjeants,  53. 
of  solicitors,  under  English  judicature  acts,  63. 
of  attorney,  old  English  statutory  enactments  as  to,  91,  93. 
modern  English  statutes  regulating,  94. 
under  modern  English  system,  104-108. 
under  old  English  rules,  102, 103. 
of  attorneys  and  solicitors,  under  late  English  statutes,  115-120. 
as  attorneys  and  solicitors,  of  members  of  faculty  of  advocates  in 

Scotland,  128, 129. 
of  attorneys  and  solicitors,  under  attorneys'  and  solicitors'  act  for 

Ireland,  120-128. 
to  French  bar,  qualifications,  17, 18. 
to  practice  as  attorneys  in  United  States,  terms  of,  34,  35. 

of  attorneys  governed  by  statute  and  rules  of  court,  89,  90. 
rules  as  to  in  the  different  States,  131-143. 
statutory  provisions  as  to,  in  different  States,  142, 143. 
power  of  court  to  pass  upon  qualifications  of  applicant,  91. 
obtained  by  attorney  through  fraud  is  ground  for  disbarment,  171. 
of  attorney,  qualification  of  citizenship,  90,  91. 
of  minor,  as  attorney  at  law,  86n. 
of  women  as  attorneys,  82, 86. 
to  practice  in  courts  of  Alabama,  131-133. 

as  attorney  in  courts  of  Arkansas,  134. 
in  courts  of  California,  136,  136. 
in  courts  of  Dakota  Territory,  137,  138. 
in  courts  of  New  York,  140,  141. 
in  Supreme  Court  of  United  States,  130, 165. 
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Admissions — See  Evidence. 

by  attorney,  how  far  binding  on  client,  446. 
effect  of  as  evidence,  448. 
effect  of  as  evidence  against  client,  460-464. 
when  inadmissible  in  evidence  against  client,  460,  464. 
what  acts  or  conduct  amount  to,  461,  462. 
to  prove  his  own  authority,  467. 
in  criminal  case,  use  of  as  evidence,  466. 
use  of  on  new  trial,  466. 

by  client,  to  attorney,  rule  of  privilege  as  to,  359,  360. 

recalling  of,  by  client  before  judgment,  467. 

implied,  in  trial  of  case,  466.1 

by  attorney's  clerk,  effect  of,  467,  468. 

of  facts,  authority  of  attorney  to  make,  447,  448. 
Advances — See  Compensation. 

by  attorney  to  client,  consideration  for,  260. 

Ijy  attorney,  for  expenses  of  suit,  repayment  of,  719. 
Adverse  retainer — to  be  disclosed  by  attorney  to  client,  534,  535. 
Advice— See  Negligence. 

of  attorney  as  to  title,  liability  for  negligence,  627,  628. 
Advocate — See  Attorney ;  Counsel. 

derivation  of  the  term,  41. 

what  included  in  the  term,  41. 

employment  of  In  Athenian  courts,  2. 

office  of,  in  early  Roman  courts,  5,  6. 

latitude  of,  in  early  Roman  courts,  7. 

privileges  of,  under  Roman  law,  8. 

who  eligible  to  office  of,  under  Roman  law,  8,  9. 

conduct  of  causes  by,  in  Roman  courts,  9. 

qualifications  of,  in  early  Roman  law,  41,  42. 

duties  required  of,  in  early  Roman  law,  42,  43. 

compensation  of,  under  Roman  law,  43. 

in  England,  office  of.  Is  distinct  from  attorney,  44. 

distinguished  from  sergeant  at  law,  61. 

is  synonymous  with  "counsellor"  or  "barrister,"  under  English 
system,  44. 

conduct  of,  in  England,  19. 

admission  of  in  Scottish  courts,  34. 

functions  of,  in  French  courts,  13-16. 

cannot  be  examined  as  witness  in  cause  conducted  by,  56. 

privileges  of,  in  general,  41. 

privilege  of,  in  argument,  237. 
Affidavit— See  Oath. 

attorney's  verification  of  papers  by,  447. 

of  defense,  to  attorney's  action  for  fees,  692. 

on  application  to  strike  attorney's  name  from  roll,  180. 

on  striking  from  roll  at  attorney's  own  request,  189. 

answer  by  attorney  to  matters  of,  204,  205. 

on  motion  for  attachment,  211. 

on  questioning  attorney's  authority  to  appear,  437,  438. 

attorney  liable  for  making  erroneous  or  negligent  statements  in,  634. 
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Agency — See  Attorney. 

notice  to  agent  binds  principal,  489. 

rules  of  applicable  to  relation  of  attorney  and  client,  441,  442. 
liability  of  attorney  as  agent,  generally,  267,  268. 
to  whona  agent  must  look  for  compensation,  684. 
how  far  law  clerk  is  ta  be  deemed  agent,  501,  802: 
attorney's  liability  for  money  collected  for  principal,  538. 
Agent — See  Agency. 

attorney  appointed  by,  represents  the  principal,  387. 
Agreement— See  Contract. 

made  by  attorney  in  bad  faith  does  not  bind  client,  457,  458. 
Alab^ntai — who  entitled  to  practice  in  courts  of,  131-133. 

statutory  provisions,  as  to  removal  and  suspension  of  attorneys, 

216-218. 
attorney's  lien  in,  776. 
Alias  execution — See  Execution. 

power  of  attorney  to  sue  out,  445. 
Alien — See  Admission;  Attorney. 

may  not  be  admitted  to  practice  as  attorney,  86n. 
Alimony — See  Lien. 

attorney's  lien  does  not  attach  to,  758. 
Allowance — See  Costs;  Fees. 

of  costs,  doctrine  as  to,  in  United  States,  660,  661. 
of  attorney's  fee,  on  mortgage  foreclosure,  712. 
for  bringing  money  into  court,  712,  713. 
American  bar — See  Attorney. 
terms  of  admission  to,  34,  35, 
compared  with  English  bar,  35-39. 
Amicus  curiae — hearing  of  counsel  as,  is  in  discretion  of  court,  388m. 
Answer— See  Pleading. 

of  attorney,  to  charge  of  misconduct,  177. 
to  matters  of  afSdavit,  204,  205. 
Appeal — See  Authority. 

attoroey's  authority  to  sign  notice  of  is  presumed,  435. 
liability  of  attorney  for  negligence  in  not  perfecting,  574. 
attorney  may  stipulate  allowing  extension  of  time  to  perfect,  449. 
may  not  stipulate  that  none  shall  be  taken,  449. 
may  bind  client  by  recognizance  to  prosecute,  443. 
will  not.lie  in  case  of  disbarment  of  attorney,  157. 
Appeal  bond — See  Authority. 

attorney  under  general  retainer  may  not  execute  in  client's  name,  453. 
Appearance — See  Authority. 

by  attorney,  ancient  mode  of,  396-402. 

required  king's  special  warrant  at  common  law,  396-398. 

early  English  statutes,  relative  to,  399,400. 

entry  of  on  reeqrd,  401.- 

effect  of,  413,  414. 

source  of-  authority  as  toj  409. 

evidence  of  authority,  405,  406. 

binding  effect  of  on  party^  406, 

injustice's  court,  413». 

in  appellate  courts,  434,  435. 

in  collateral  proceedings,  presumption  as  to  authority,  420. 


866  INDEX. 

Appearance — Continued. 

by  attorney,  assumption  of  retainer  from,  683. 

for  absent  parties,  390. 
unauthorized,  client's  remedy  against  attorney,  406,  407. 
dismissal  of  suit  on  motion,  415,  416. 
effect  on  innocent  third  parties,  426. 
effect  of  attorney's  pecuniary  responsibility,  427-429. 
may  be  ratified  by  client,  430. 
what  sufficient  to  constitute,  404. 
inquiry  into  authority  of  attorney  as  to,  402,  403. 
withdrawal  of  by  attorney,  437. 

not  presumed,  merely  for  purpose  of  waiving  client's  rights,  424. 
for  portion  of  several  parties,  or  for  all,  433. 
for  defendants  generally,  how  construed,  433. 
entry  of  for  partnership,  how  construed,  434. 
effect  of  recital  in  record,  as  to,  417,  418. 
attorney  may  be  compelled  to  show  warrant,  when,  405. 
in  suit,  by  corporation  aggregate,  401. 
in  practice  under  civil  law,  402. 
extent  of  attorney's  authority  as  to,  402. 
Appellate  Courts — See  Appearance. 

appearance  in,  by  attorney,  434,  436. 
Appointment — See  Retainer. 

of  attorney,  how  made,  401. 
by  whom  made,  386,  387. 
revoked  by  death  of  client,  528. 
of  new  attorney,  notice  to  opposite  party,  514. 
Appropriation — of  client's  money  by  attorney,  liability,  614-618. 
Appropriation  of  payments — by  attorney  on  account  of  client,  772,  773. 
Arbitration — See  Powers. 

submission  of  suit  to  by  dttorney,  443. 
authority  of  attorney  to  submit  cause  to,  482-484. 
to  submit  to  is  implied  in  authority  to  prosecute  or  defend  suit,  483. 
Argument— See  Privilege, 

privilege  of  is  guaranteed  to  counsel,  235-241. 
of  counsel  is  subject  to  judicial  regulation,  241. 
responsibility  of  counsel  in,  250,  251. 
limiting  time  of  by  court,  249,  250. 

misconduct  of  counsel  in,  ground  for  new  trial,  248,  249. 
of  counsel  must  be  confined  to  facts  in  evidence,  241. 
comments  on  persons  and  their  actions,  242-244. 
on  omission  of  accused  to  testify,  244,  245. 
expression  of  opinion  as  to  guilt  of  accused,  245. 
on  law  of  case  to  jury,  245-247. 

reading  text- books  and  reported  cases  to  jury,  247. 
objection  to  remarks  of  counsel  in,  reversal,  248. 
publication  of,  251. 
Arlcansas — who  entitled  to  admission  as  attorney  in  courts  of,  138. 
who  entitled  to  practice  as  attorney  in  courts  of,  134. 
statutory  provisions  as  to  suspension  and  disbarment  by  attorneys, 

218-220. 
attorney's  lien  in,  776. 


INDEX.  867 

Arrest— See  Privilege. 

privilege  of  attorney  from.  225,  227. 

biirrister  is  privileged  from,  wrhen,  56. 

at^ney  not  privileged  from,  vehen,  229. 

mftlioious,  liability  of  attorney  for  procuring,  279. 
Assignment— See  Authority. 

of  judgment,  effeot  on  attorney's  authority,  51.S. 

of  client's  judgment  by  attorney,  456. 

by  attorney,  of  client's  demmd,  454,  456. 

of  counsel,  to  person  accused  of  treason,  131. 

of  chose  in  action,  to  secure  attorney's  fee,  705,  707. 

b#  client  to  attorney,  to  secure  latter's  compensation  for  services,  701. 
Associates— See  Liability. 

liability  of  attorney  in  respect  to  negligence  of,  611,  612. 
Associate  counsel— employment  and  compensation  of,  50.S,  504. 
Assumpsit— See  Oo-iLt. 

action  of,  for  recovery  of  costs,  674. 
Athenian  courts- employment  of  advocates  in,  2. 
Attachment — See  Summary  Jurisdiction. 
liability  of  attorney  to,  209. 
win  issue  against  attorney  in  what  cases,  205. 
will  issue  In  all  cases  of  contempts,  205. 

if*ue  of,  to  compel  attorney  to  disclose  client's  residence,  191,  195. 
ai:ainst  attorney,  to  compel  payment  over  of  money,  153»i,  198. 
enforcement  of  attorney's  undertaking  by,  150. 
liability  for  procuring  unauthorized  order  of,  279. 
against  attorney,  for  acting  without  authority,  436. 
vfill  issue  to  compel  attorney  to  deliver  papers  to  client,  209. 
^gainst  attorney,  service  of,  209. 
Will  not  be  granted  against  attorney,  when,  208. 
authority  of  attorney  to  release  lien  of,  475. 
to  release  garnishee  from,  453. 
to  sue  out  process  of,  148. 
to  control,  447. 
affidavit  on  motion  for,  211. 

will  not  issue  where  statutory  penalties  are  provided  for  client,  208, 
209. 
Attestation— liability  of  attorney  for  negligence  in  drafting  formj  of,  612. 
Attorney — See  Admission;   Vocation. 
Generally,  origin  and  application  of  the  term,  41,  45. 

extended  use  and  application  of  term  in  American  law,  64,  66. 

is  not  a  governmental  or  public  officer,  69,  81. 

is  an  officer  of  the  court,  81,  82,  156. 

who  eligible  to  hold  position  of,  82. 

not  distinguished  from  advocate  in  United  States,  54. 

ordinary  business  of,  under  English  system,  47. 

English  statutes  relative  to,  52. 

English  articles  of  clerksbip,  94,  95. 

appointment  and  number  of,  in  France,  18. 

adm^ission  of,  under  late  English  statutes,  115-120. 

qualifications  under  late  English  statutes,  112,  113. 

admissioa  to  practice  under  English  system,  104-108. 

bonditions  of  admission  in  United  States,  34,  35. 
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occupation  of  may  be  taxed,  88. 

necessity  of  license  to  practice  as,  90. 

oath  to,  form  of,  115. 

re-admission  of  to  practice,  112.  .    . 

practicing  without  requisite  qualifications,  effect,  110-113, 

practicing  in  name  of  another  attorney,  110. 

what  officers  forbidden  to  exercise  profession  of,  129,  142, 

judges  prohibited  from  exercise  of  profession  of,  129. 

rules  of  admission  of,  in  difl'erent  States,  131-143. 

entry  of  name  on  roll,  in  Illinois,  138,  139.  , , 

statutory  provisions  relative  to  admission  of  in  differeijt  ^tates, 
142, 143. 

holds  oflice  during  good  behavior,  156. 
Appearance  by,  retainer  and  appearance  of,  380. 

ancient  mode  of  appearance  by,  396-402. 

early  English  statutes  relative  to  appearance  by,  399,  400. , 

entry  of  appearance  on  record,  401. 

corporation  aggregate  must  appear  by,  401. 

general  authority  of  as  to  appearance,  402, 

may  appear  under  verbal  retainer,  404. 

authority  to  appear,  how  questioned,  411. 

appearance  by,  in  justices'  court,  4137J. 

unauthorized  appearance  by,  dismissal  of  suit,  415. 
Appointment,  privileges,  etc.,  how  appointed,  401. 

ancient  mode  of  appointment  of,  899. 

may  be  appointed  by  parol,  389. 

employment  of,  how  shown,  403. 

privileges  of,  generally,  224-234. 

privileges  of,  as  to  suing  and  being  sued,  231-238. 

disabilities  of,  in  general,  252-256. 
Duties  and  liabilities,  obligation  assumed  by  on  admission,  159'. 

responsibility  of,  to  client,  54. 

acts  in  fiduciary  capacity  in  transactions  with  client,  544. 

breach  of  professional  fidelity  by,  punishment,  160. 

cannot  waive  substantial  rights  of  client,  453. 

may  act  for  both  parties,  in  what  cases,  256,  257. 

right  of  withdrawal  from  cause,  736,  787. 

competency  of  as  witness,  263-266. 

notice  to  is  notice  to  client,  488. 

liability  of  to  clients,  generally,  569. 

liability  to  client,  for  malpractice,  54. 

liability  of,  on  undertaking,  149. 

undertaking  of,  how  enforced,  150. 

is  subject  to  summary  jurisdiction  of  court,  144,  145. 

extent  of  liability  to  summary  jurisdiction  of  court,  147.  '* 

liability  of,  for  deceit  or  collusion,  146.  '     _. 

liability  for  acting  without  authority,  153.  \  ^. 

charge  against  for  misconduct,  suflioiency  of,  175-177. 

in  what  cases  will  be  taxed  with  costs,  203. 

may  be  compelled  to  disclose  client's  residence,  when,  194,  195. 

for  what  misconduct  liable  to  attachment,  205. 

redress  against,  by  summary  application  to  court,  407.    ' 
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is  liable  in  damagias  for  unauthorized  appearance,  406,  407. 
relief  against  unauthorized  acts  of,  409,  410. 
not  liable  for  acts  not  \<rithin  scope  of  profession,  635,  636. 
not  liable  where  professionally  bound  to  act  as  he  does,  279. 
Disbarment,  suspension,  etc.,  power  of  court  to  disbar,  154». 
disbarment,  on  ground  of  unprofessional  conduct,  164,  165. 
on  ground  of  bad  character,  165. 
for  misconduct  towairds  judge  or  court,  166,  167. 
on  ground  of  conviction  of  felony,  166. 
foi:  bre^di  of  professional  obligation,  165. 
liability  of  to  Suspension,  155,  156. 
what  misconduct ^ill  authorize  suspension  of,  169. 
may  not  be  responsible  or  disbarred  for  ignorance  of  law,  179. 
can  be  tried  for  misconduct  only  on  specific  charges,  178,  179. 
remedy  of,  in  case  of  wrongful  disbarment,  156. 
striking  name  from  roll,  115, 127. 
Compensation,  etc.,  entitled  to  recover  for  services,  in  United  States,  54. 
■     Tight  to  reoovel"  compensation  for  services,  generally,  661-665. 
cannot  be  deprived  of  rights  at  mere  caprice  of  court,  165. 
protection  to,  in  casfe  of  compromise  by  parties,  477. 
compensation  of,  how  graduated,  693-695. 
opinion  of,  as  to  value  of  legal  services,  682. 
Attotney's  clerk^Seb  Law  Clerk. 

admissions  by,  effect  of,  466,  467. 
Attorney  and  client — See  Relation. 

relation  of,  is  that  of  trustee  and  cestui  que  trust,  544. 
relative  duties  of,  generally,  294. 
joint  liability  of,  generally,  283,  284. 

supposed  relation  of,  confidential  communications,  339,  342. 
instances  of  transactions  between  upheld,  545,  546. 
not  regarded  in  pari  delicto  as  to  transaction,  when,  546,  547. 
' 'contracts  between,  for  attorney's  compensation,  705. 
agreement  between  is  measure  of  attorney's  compensation,  696. 
agreement  between,  to  assign  future  verdict,  validity,  730. 
liability  of  for  issue  of  illegal  process,  276,  277. 
will  be  held  to  be  trespassers,  when,  278. 
'    termihation  of  services  does  not  absolve  attorney  from  secrecy,  369_ 
Authority — See  Powers. 

of  attorney,  proof  of  by  own  admissions,  467. 
to  act,  a  question  of  fact  for  jury,  445. 
to  act  may  be  disputed,  when,  445. 

will  not  be  questioned  at  instance  of  stranger  to  record,  436. 
as  to  appearance  in  suit,  402. 
to  appear,  right  to  dispute,  420. 
when  evidence  of  may  be  required,  412,  413w. 
denial  of,  409.  , 
'  to  appear,  source  of,  409. 

is  presumed,  404,  405. 
how  questioned,  402,  403. 
as  to  confession  of  judgment,  418,  419. 
in  respect  to  employment  of  substitutes,  502-506. 
over  judgment  and  execution,  491-495. 
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in  respect  to  satisfaction  of  judgment,  475,  476. 

aftoi-  judgment  obtained,  496,  497. 

parties  are  put  upon  inquiry  as  to,  when,  496. 

over  auxiliary  proceedings,  497,  498. 

to  agree  to  continuance,  486. 

does  not  extend  to  collateral  matters,  484. 

as  respects  satisfaction  of  judgment,  479, 480. 

delegation  of,  for  collection  of  claim,  480. 

to  discharge  defendant  in  execution,  446, 447. 

to  commence  suit  includes  authority  to  attach  property,  444. 

want  of  to  appear,  not  pleadable  in  abatement,  438. 

special,  where  attorney  may  be  required  to  show,  404. 

liability  of  attorney  for  excess  of,  275-278. 

liability  of  attorney  for  acting  in  excess  of,  613,  614. 

in  respect  to  new  trial  on  questions  of  law,  602. 

effect  of  final  judgment  on,  490,  491. 

how  affected  by  assignment  of  judgment  for  plaintiff,  513. 

continues  until  money  is  collected  on  judgment  obtained,  480,  481. 

duration  of,  generally,  508-513. 

cessation  of,  upon  rendition  of  final  judgment,  492. 

ceases  on  termination  of  cause,  490. 

revocation  of,  generally,  513. 

cannot  be  ended  by  own  voluntary  act  to  detriment  of  client,  512. 

is  terminated  by  death  of  client,  510,  527. 

death  of  attorney  terminates,  511.  " 

is  terminated  by  removal  or  suspension  of  attorney,  511. 

continues  until  final  judgment  is  actually  perfected,  511. 

for  what  acts  required  to  be  renewed,  509. 

renewal  of,  after  death  of  client,  528. 

cannot  be  delegated  without  client's  special  consent,  502. 
Auxiliary  proceetlings— attorney's  authority  over,  497,  498. 
Award — compromise  of,  not  within  attorney's  implied  authority,  476. 

of  sum  in  favor  of  client,  attorney's  right  of  lien  on,  776. 

B 

Bad  faith — implied  from  unreasonable  agreement  made  by  attorney, 
457,  458. 

will  defeat  attorney's  recovery  of  compensation,  671. 
Bail — See  Disabilities. 

disqualification  of  attorney  as  to,  252-254. 

indemnified  by  attorney  are  incompetent,  254. 

duty  of  attorney  to  sue  out  proper  process  against,  598. 

prohibition  as  to  extends  to  attorney's  clerk,  254. 
Bankruptcy— conduct  of  proceedings  in,  129, 130. 

allowance  of  fees  and  disbursements,  130. 

rule  of  privileged  communication  as  to  affairs  of  bankrupt,  314. 
Bar — See  Compensation. 

practitioners  under,  recovery  for  services  53. 
Barratry — See  Champerty. 

nature  of  the  offense,  183. 

offense  of  consists  in  what  J29. 
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Barratry— Contmued. 

agreement  not  amounting;  to,  728,  729. 

oifenae  of  is  ground  for  suspension  of  attorney,  183. 
Barrister— See  Attorney. 

nature  of  office  of,  2. 

origin  and  application  of  term  in  English  law,  48. 

province  of,  48. 

disbarment  of,  63. 

liability  of,  for  fraud,  malice,  or  treachery,  55. 

may  be  punished  for  contempt  of  court,  55,  56. 

privilege  of  from  arrest,  56. 

cannot  sue  for  compensation  for  services,  2. 

may  consent  to  nonsuit,  594. 
Bill  of  costs — See  Goats. 

recLuisites  of,  653,  654. 

deljvery  of,  650-653. 

ti^^^ble  charges,  656. 

of  attorney  or  solicitor,  reference  of  to  taxation,  649,  657-659. 

propriety  of  charges  in,  654-656. 
Bill  of  discovery— as  to  deed  and  contents  of,  311. 
Bill  in  equity— See  Suit. 

wijl  not  lie  against  solicitor  for  negligence  in  investigating  title,  627. 

power  of  attorney  to  sue  on,  449,  450. 
Blunders — See  Negligence. 

in  process,  liability  of  attorney  for,  575. 

obligation  of  attorney  to  avoid,  534. 
Bona  flde  purchaser— protection  to  rights  of,  497. 

rights  of,  how  affected  by  unauthorized  appearance  by  attorney, 
426,427. 
Bond— presumptive  admission  of  delivery  of,  465. 
Books--7See  Production. 

of  attorney,  production  of  in  evidence,  633. 
Boundary — See  Powers. 

unauthorized  compromise  by  attorney  in  respect  to,  476. 
Briefs — See  Powers. 

printing  of  may  be  ordered  by  attorney,  449. 
Burden  of  proof— See  Evidence. 

on  denial  of  attorney's  authority,  387,  388. 

on  attorney  to  show  authority,  when,  453. 

in  action  by  attorney  for  costs  or  compensation,  679. 

rests  on  attorney  to  show  fairness  of  transaction  with  client,  554, 555. 

in  matters  of  gift  or  contract  between  attorney  and  client,  565. 

in  respect  to  privileged  communications,  312. 

oni  client  to  show  that  attorney  undertook  to  perform  services  with- 
out charge,  666. 

shifting  of,  in  cases  of  negligence,  693,  594. 

o 

California — who  may  be  admitted  to  practice  as  attorney  in  courts  of,  134. 

removal  and  suspension  of  attorneys  under  statute  provisions,  220. 

attorney's  lien  in,  777. 
Capias  ad  satlsfacienduin- liability  for  illegally  suing  out,  278. 
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Care — See  Diligence. 

degree  of  required  on  part  of  attorney,  580. 

required  of  attorney  as  respects  client's  papers,  634,  635. 
Cause — See  Arbitration. 

reference  of  by  attorney  binds  client,  460. 
Certification— to  practice  at  English  bar,  how  obtained,  30,  31. 
Champerty — See  Compe7isation, 

nature  of  the  offense,  185. 

characteristic  ingredients  of,  188, 189. 

offense  of,  how  punished,  185,  186. 

avoids  contract  into  which  it  enters,  186,  187. 

statutory  provisions  relative  to,  718. 

as  affecting  attorney's  agreements  for  compensation,  716-720. 

contingent  fees  are  within  English  statutes  of,  719. 

may  be  set  up  as  defense,  when,  721. 

in  contract,is  no  defense  to  action  against  attorney  for  negligence,599. 
Change  of  attorney — See  Substitution. 

right  of  party  to,  515. 

cannot  be  made  without  notice  being  given,  522. 

by  leave  of  court  under  English  practice,  520.  . 

practice  as  to  in  English  courts,  518-522. 

protection  to  rights  of  original  attorney,  .517,  518. 

original  attorney  entitled  to  costs  earned,  515. 

continuance  of  former  attorney's  lien,  514, 515. 

practice  in  reference  to,  generally,  514-518. 

order  to  change  is  necessary,  when,  513,  514. 

upon  attorney's  own  consent,  524. 

performance  of  acts  by  new  attorney  after  judgment,  524,  525. 
Charges — of  attorney,  proof  of  reasonableness  of,  681. 
Chattel  mortgage — validity  of  stipulation  in,  for  attorney's  fee,  712. 
Chose  in  action — assignment  of,  to  secure  attorney's  fee,  705,  707. 

attorney's  protection  against  fraudulent.assignment  of,  732. 

purchase  of  by  attorne  y  for  suit  prohibited,  257-260. 
Civil  law— appearance  in  practice  under,  402. 
Claims — See  Co  llections. 

authority  of  attorney  in  respect  to  collection  of,  481,  482. 

delegation  of  attorney's  authority  to  collect,  480. 

degree  of  diligence  required  of  attorney  in  collection  of,  580,  582. 

duty  and  liability  of  attorney  in  respect  to  collection  of,  536-538. 

attorney  liable  for  gross  neglect  in  collection  of,  614. 

liability  of  attorney  for  negligence  of  person  employed  in  collection 
of,  611, 612. 

neglect  of  attorney  in  not  preventing  bar  of  by  lapse  of  time,  595. 

attorney  cannot  receive  depreciated  money  in  payment  of,  588. 

of  attorney  will  be  protected  on  substitution  of  new  attorney,  517,  518. 

prohibition  of  purchase  by  attorney  for  purpose  of  bringing  suit, 
562,  563. 
Client — See  Attorney  and  Client;  Powers. 

how  far  bound  by  acts  of  attorney,  441. 

is  bound  by  attorney's  receipt  for  payment,  446. 
by  admissions  of  attorney,  446. 
by  attorney's  mistake  as  to  form  of  action,  459. 
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is  bound  by  attorney's  waiver  of  informalities,  464. 
by  attorney's  consent  to  open  judgment,  496. 
by  notice  to  attorney,  when,  488,  489. 
by  attorney's  agreement  to  arbitrate,  482-484. 
by  acquiesence  in  compromise  by  attorney,  471. 
by  attorney's  acts  in  conduct  of  suit,  457. 
need  not  be  consulted  by  attorney  in  management  of  suit,  457. 
cannot  interfere  with  attorney's  orderly  conduct  of  suit,  54,  445, 446, 

459. 
is  not  bound  by  acts  of  attorney  in  collateral  matters,  484. 
what  stipulation  of  attorney  not  binding  on,  465. 
by  what  admissions  of  attorney  not  bound,  460-464. 
is  not  bound  by  attorney's  agreement  made  in  bad  faith,  457,  458. 
is  entitled  to  knowledge  of  adverse  or  prior  retainer,  534,  535. 
may  alone  waive  privilege  of  professional  communication,  373. 
is  not  obliged  to  disclose  consultation  had  with  counsel,  343,  344. 
how  far  concluded  by  admissions  of  attorney,  460-464. 
cannot  revoke  order  of  court  made  by  consent  of  attorney,  448,  449. 
is  concluded  by  acts  and  omissions  of  attorney,  443. 
remedy  of,  against  unauthorized  acts  of  attorney,  406,  407. 
attorney  not  obliged  to  produce,  wlien,  194,  195. 
may  be  liable  for  wrongful  acts  of  attorney,  283. 
death  of  terminates  attorney's  authority,  510,  512,  527. 
attorney  not  privileged  from  disclosing  name  of,  321. 
Collateral  facts — attorney  not  privileged  from  giving  evidence  of,  323, 

364-367. 
Collateral  matters — See  Powers. 

attorney  has  no  authority  to  bind  client  in,  484. 
Collateral  suits — attorney  not  bound  to  institute  without  special  in- 
struction, 601. 
Collections — See  Claims,  Powers. 

of  claims,  attorney's  authority  in  respect  to,  478,  481,  482. 
diligence  required  of  attorney  in  respect  to,  580-582. 
by  substituted  attorneys,  505. 
of  money,  duty  and  liability  of  attorney  in  respect  to,  536-538. 
attorney  may  receive  partial  payments  on  claim  held  for,  478. 
liability  of  attorney  for  negligence  of  person  employed  by  him  in 

respect  to,  611,  612. 
of  money,  liability  of  attorney  in  respect  to,  614-618. 
action  against  attorney  for  negligence  in  respect  to,  582. 
Collusion— setting  aside  proceedings  in  cases  of,  436. 

by  parties  to  defraud  attorney,  protection  against,  477. 
Collusive  settlements— protection  against,  of  attorney's  lien,  764-766. 
Colorado— admission  as  attorney  to  practice  in  courts  of,  142». 

attorney's  lien  in,  777. 
Comments — See  Argument. 

by  counsel  in  argument,  on  persons  and  their  actions,  242-244. 
by  counsel,  on  omission  of  accused  to  testify,  244,  245. 
Commissions — See  Compensation. 

to  attorney,  on  collection  of  debt,  687. 
Common  law — circumstances  influencing  study  of,  25,  26. 
champerty  and  maintenance  are  indictable  at,  186. 

A.  &  C— 56. 
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Communications — See  Privileged  Communications. 

not  professional  or  confidential  are  not  privileged,  307,  308. 
between  attorneys  of  opposite  parties  not  privileged,  867. 
in  vievv^  of  law  breaking,  not  privileged,  363,  364. 
to  legal  adviser  of  two  parties  jointly,  rule  of-privilege,  370-372. 
foreign  to  object  for  which  attorney  was  retained  are  not  privi- 
leged, 322. 
of  third  parties  to  attorney  not  privileged,  327,  328. 
made  in  presence  of  all  parties  to  controversy  are  not  privileged, 

305. 
made  by  mere  nominal  party  are  not  privileged,  334. 
whether  privileged  or  not  is  for  court  to  determine,  328. 
Compensation — See  Fees. 
Attm-ney's  right  to,  generally,  honorarium  of  the  Roman  law,  641-643. 
of  advocate,  under  Roman  law,  43. 
during  the  Middle  Ages,  643,  644. 
theory  of  English  law  as  to,  644-646. 
bills  of  costs,  under  English  system,  649,  650. 
considerations  affecting  measure  of,  generally,  693-695. 
measure  of,  on  what  depends,  687. 

amount  of  recovery  is  presumed  measure  of,  when,  667,  668. 
is  not  limited  to  services  rendered  in  "  trials,"  when,  706. 
rule  in  absence  of  express  contract,  666,  697. 
implied  obligation  to  pay  arises,  when,  677,  678. 
charges  to  be  confined  to  services  actually  rendered,  when,  699. 
is  not  dependent  upon  success  of  services,  671. 
charges  for  useless  work,  608,  609. 
not  recoverable  for  useless  work,  672. 

cannot  be  claimed  from  two  conflicting  parties,  688. 
eflect  on,  of  attorney's  dismissal,  737,  738. 
effect  on  right  to  of  attorney's  withdrawal,  736,  737. 
Agreements  for ,  intention  of  retainer,  670. 

under  retainer  to  perform  services  jointly,  666. 

agreements  as  to,  in  England,  646-648. 

express  contract  between  attorney  and  client  as  to,  703,  704. 

special  agreement  for  by  attorney,  701. 

contract  for  stated  annual  salary,  705. 

agreement  for  fixed  sum  in  gross,  validity,  707,  708. 

agreements  for  contingent  fees,  validity  of,  716-720. 

for  "lobby  "  services,  validity  of  contracts  for,  715,  716. 

for  services  rendered  in  trial  of  test  case,  706. 

fees  out  of  money  collected  by  attorney,  732. 

commission,  or  percentage,  on  collections,  731. 

percentage  on  gross  amount  of  recovery,  701,  719. 

merger  of  contract  in  subsequent  bond,  731. 

new  contracts  for  after  retainer,  735,  736. 

new  security  for  pending  relation,  734,  735. 

stipulation  in  note  for  fee,  710-711. 

giving  of  note  in  payment  of,  709,  710. 

contract  for,  after  termination  of  services,  702. 

contract  to  try  cases  on  shares  not  enforceable,  701. 

agreement  for  part  of  judgment  as,  validity,  702. 

conveyance  by  client  of  land  to  attorney,  702,  703. 
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contract  for  binds  associate  counsel,  when,  708. 

courts  will  not  sustain  extortionate  agreements  as  to,  560. 

illegal  contracts  for,  instances,  714,  715. 

contracts  for,  construed,  705-707. 
In  particular  cases,  on  change  or  substitution  of  attorney,  515,  733,  734, 
738,  739. 

to  counsel  retained  by  attorney  on  client's  authority,  668. 

where  attorney  was  not  admitted  to  court  in  which  services  were 
rendered,  676,  677. 

where  attorney  desists  from  prosecution  of  action  after  commence- 
ment, 675. 

for  bringing  money  into  court,  712,  713. 

allowance  for  fees  out  of  common  fund,  712,  713. 

out  of  goods  of  insolvent  client,  715. 

for  prosecuting  pension  claim,  716. 

of  attorney,  general  rules  as  to,  in  United  States,  661,  665. 

where  attorney  is  dismissed  without  fault  on  his  part,  667. 

where  one  attorney  renders  professional  services  for  another,  673. 

where  action  has  been  discontinued,  696, 

retainer  in  appellate  court,  688. 

attorney  entitled  to  against  estate  of  decedent,  when,  707. 

where  performance  is  prevented  without  attorney's  fault,  704. ' 

on  mortgage  foreclosure,  711,  712. 

in  suit  upon  injunction  bond,  713,  714. 

of  attorney  for  absent  heirs,  713. 

of  attorney  who  is  executor,  713. 

under  appointment  to  defend  pauper  criminal,  739. 

in  action  forma  pauperis,  739. 

of  associate  counsel,  503,  504. 
Recovery  of,  right  of  attorney  to  recover  for,  generally,  661-671. 

right  to  recover  by  action,  54,  671. 

right  to  recover  retaining  fee,  667. 

indebitatus  assumpsit  lies  in  favor  of  attorney,  when,  675. 

recovery  in  case  bf  joint  employment  of  attorney,  680. 

person  employing  attorney  is  liable  for,  683,  684. 

when  recoverable  from  infant,  692. 

recovery  of,  against  agent,  personally,  697,  698. 

party  claiming  must  show  extent  and  %'alue  of  performance,  676. 

cannot  be  recovered  by  unqualified  person,  111. 

English  barrister  or  advocate  cannot  sue  for,  2. 

not  recoverable  for  unnecessary  services,  692. 

cannot  be  recovered  for  services  to  opposite  party,  255,  256,  548. 

cannot  be  recovered  where  procedure  was  illegal  or  immoral,  672. 

cannot  be  recovered  where  ill  success  is  attributable  to  attorney's 
negligence  or  bad  faith,  671. 

defenses  to  actions  for,  688-692. 

affidavit  of  defense  to  action  for,  692. 

not  recoverable  by  attorney  until  suit  is  closed,  633. 

recovery  on  rescission  of  special  agreement,  702. 

forfeiture  of  by  attorney  for  neglect  to  pay  over  client's  money,  691. 

protection  to  right  to,  against  fraudulent  assignment  of  chose  in 
action,  732. 
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negligence  in  one  matter  will  not  defeat  right  to  in  another,  611,  671, 
672. 
Competency — of  attorney  as  witnesis  for  client,  265. 
Compromise — See  Powers. 

agreement  of,  by  counsel,  56,  57. 

discussion  of  attorney's  authority  as  to,  468-476. 

by  attorney,  English  rule,  468-470. 

American  doctrine  as  to,  471-476. 

restrictions  on  attorney's  authority  as  to,  468-470. 

must  be  beneficial  to  client,  468. 

must  be  confined  to  settlement  of  particular  suit,  470. 

test  as  to  validity  of,  476. 

by  attorney,  will  be  sustained  when,  475. 

is  not  binding  on  client,  when,  476. 

of  suit,  does  not  include  matters  collateral,  470. 

attorney  has  no  power  as  to  after  judgment,  477. 

by  attorney,  of  debt  due  client,  454. 

acquiesced  in  for  years  will  bind  client,  471. 

authority  of  substituted  attorney  as  to,  505. 

ratification  of  by  client,  508. 

attorney  is  presumed  to  communicate  offer  to  client,  675. 

propositions  as  to,  how  far  privileged,  374,  375. 

letters  proposing  are  not  within  rule  of  privilege,  when,  375. 

of  criminal  charge  by  attorney  is  misdemeanor,  214. 

by  parties,  protection  to  attorney,  477. 

in  good  faith,  between  parties,  will  generally  be  sustained,  773,  774. 
Conditional  fees — See  Contingent  Fees. 

Condition  precedent — to  restoration  of  attorney's  name  to  roll,  174. 
Confederate  notes — acceptance  of  by  attorney  in  payment  of  client's 

claim,  477,  480. 
Confidence — betrayal  of  by  attorney,  liability  for,  622,  623. 
Confidential  communications — not  to  be  revealed  without  client's 
consent,  306. 

attorney  is  liable  in  damages  for  disclosing,  622,  623. 

made  upon  supposed  relation  of  attorney  and  client,  339,  342. 
Confidential  relation — existence  of  between  attorney  and  client,  532, 

533. 
Conflicting  interests — cases  of,  in  which  attorney  may  not  act,  548. 
Consent — of  English  barrister  to  nonsuit,  594. 

of  attorney  to  open  judgment  binds  client,  496.  ' 

by  attorney  to  vacation  of  judgment  obtained  by  his  client,  608. 

of  client  to  release  from  rule  of  privileged  communication,  306, 309. 
is  necessary  to  delegation  of  attorney's  authority,  502. 
to  examination  of  attorney  as  witness,  effect,  369. 
to  compromise  by  attorney  may  be  presumed,  when,  475,  476. 

of  client  and  court  to  withdrawal  of  counsel,  383. 

ot  parties  does  not  permit  attorney  to  act  on  both  sides,  254. 
Consolidation  of  Actions— operates  as  joint  retainer,  when,  391. 
Construction — of  contracts,  for  attorney's  compensation  for  services, 

705-707. 
Contempt — See  Summary  Jurisdiction. 

what  conduct  on  part  of  attorney  amounts  to,  205-208. 
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misconduct  of  attorney  amounting  to,  168,  169. 

practicing  as  attorney  without  license,  133. 

unqualified  person  acting  as  attorney,  111m. 

disobeying  rule  of  court,  punishment,  171,  172. 

bringing  fictitious  action,  206. 

serving  process  on  one  pursuing  business  in  court,  206. 

refusal  to  answer  questions  put  by  court,  206. 

undertaking  to  appear,  and  failing  to  appear,  206. 

ofifensive  and  insulting  language,  206. 

scandalous  and  insulting  matter  in  petition,  206. 

publication  criticising  rulings  of  court,  206,  207. 

altering  name  in  sheriff's  warrant,  207. 

swearing  to  incredible  story  in  affidavit,  207. 

default  iu  obeying  rule  of  court,  207. 

preparing  special  case  unfounded  in  fact,  to  obtain  opinion  of  court, 
213. 

on  part  of  attorney  in  becoming  bail  or  surety,  252,  253. 

barrister  liable  to  punishment  for,  55,  56. 

punishment  of,  under  English  statutes,  216. 

power  of  United  States  courts  to  punish,  212,  213. 

courts  have  summary  jurisdiction  as  to,  145. 

attachment  procedure  in  cases  of,  210,  211. 

service  of  order  to  show  cause,  498. 

specific  offense  charged  should  be  distinctly  stated,  206. 

proceeding  relative  to  requires  new  authority  to  attorney,  498. 
Continuance — See  Powers. 

of  attorney's  authority  by  client,  after  judgment,  490,  491. 

authority  of  attorney  to  stipulate  for,  485-487. 

counsel  may  not  stipulate  for,  458. 
Contingent  fees — See  Compensation. 

as  attorney's  compensation,  validity  of  agreements  for,  716. 

different  kinds  of,  721. 

bargains  for  not  favored  by  courts,  721. 

regarded  as  champertous,  when,  721. 

are  within  English  statutes  of  champerty  and  maintenance,  719. 

are  not  against  public  policy  in  Illinois,  727. 

contract  for  not  within  statute  of  frauds,  729,  730. 

right  to,  as  against  attaching  creditor  of  client,  730. 

contract  of  indemnity,  730. 

commissions  for  collecting,  731,  732. 

compromise  of  suit,  measure  of  damages,  733. 

effect  of  death  of  client  on  contract  for,  731. 
Contract — See  Compensation. 

of  retainer,  may  be  express  or  implied,  392. 
is  within  statute  of  frauds,  when,  675. 

to  be  deemed  champertous,  when,  185-189, 721-725. 

not  deemed  champertous,  when,  726-728. 

of  indemnity,  contingent  fee,  730. 

for  contingent  fees,  validity,  716-720. 

is  not  within  statute  of  frauds,  729, 730. 

on  part  of  attorney,  to  indemnify  client  against  expenses,  720. 

for  attorney's  compensation,  made  during  relation,  735,  736. 
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for  yearly  services  of  attorney,  compensation,  705. 

between  guardian  and  attorney,  forlatter's  services,  706,  707. 

by  attorney,  for  trial  of  case  on  shares,  701. 

champerty  in  is  no  defense  to  action  against  attorney  for  negli- 
gence, 599. 

for  land  for  attorney's  professional  services,  specific  performance, 
727, 728. 

for  attorney's  services,  instances  of  not  legal,  714,  715. 

authority  of  attorney  to  enter  into  on  behalf  of  client,  453,1454. 
Controversy — See  Claims, 

attorney  may  not  purchase  interest  in  matter  in,  562. 
Conversion — of  money  by  attorney,  remedy  in  case  of,  620,  621. 
Conveyance — from  client  to  attorney  will  be  annulled,  when,  552. 

of  land  by  client  in  payment  of  attorney's  services,  702,  703. 
Corporation — appearance  by,  in  suit,  401. 

retainer  or  employment  of  attorneylby,  394,  396. 

parol  retainer  of  attorney  by  is  sufficient,  385,  389. 

acts  and  assent  of  may  be  inferred,  395. 
Correspondence — See  Privileged  Communications. 

between  attorney  and  client,  how  far  privileged,  308,  314,  372,  373. 

attorney  privileged  from  producing,  when,  372,  373. 
Costs — See  Compensation. 

bills  of,  under  English  system,'.649,  650. 

requisites  of  bill  of,  653,  654. 

delivery  of  bill  of,  650-653. 

reference  of  bill  of  to  taxation,  657-659. 

remedy  of  attorney  for,  in  England,  674. 

to  solicitor  acting  as  trustee,  559,  560. ' 

cannot  be  recovered  by  solicitors  of  companies,  when,  696. 

solicitors  in  equity  suits  may  be  ordered  to  pay,  when,  204. 

doctrine  as  to  nature  and  allowance  of  in  United  States,  660,  661. 

promise  of  payment  of  implied  in  retainer,  391. 

protection  of  attorney's  right  to,  477. 

proceedings  will  be  stayed  without  payment  of,  when,  436,  437. 

attorney  acting  without  authority  not  entitled  to  recover,  435. 

attachment  for  non-payment  of  not  granted,  when,  519. 

attorney's  lien  for,  755. 

extent  of  attorney's  lien  for,  745. 

attorney's  lien,  for  bill  of,  739,  740. 

not  allowed  to  attorney  who  is  executor,  when,  713. 

taxation  of  on  mortgage  foreclosure,  711. 

to  attorney,  allowance  of  interest  on,  700. 

charge  of  by  attorney,  out  of  pocket,  evidence  as  to,  689. 

limitation  of  by  attorney  to  certain  amount,  696. 

action  for  by  attorney  before  termination  of  suit,  676. 

pleading  and  proof  in  actions  for,  677,  678. 

incurred  on  behalf  of  third  party,  recovery,  680. 

of  searches  of  title,  542. 

payment  of  by  attorney  in  oases  of  ignorance  or  negligence,  270. 
by  attorney  on  stay  of  proceedings,  270. 
by  attorney,  when  compelled,  407,  408. 

payment  or  reimbursement  of  by  attorney,  269,  270. 
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prochein  ami  is  liable  for,  when,  391,  392. 

in  what  cases  will  be  imposed  upon  attorney,  206. 1 

when  court  will  order  payment  of  by  attorney,  148. 

attorney  liable  to,  for  commencing  suit  without  authority,  435. 

attorney  will  not  be  compelled  to  refund  to  client,  when,  200. 
Counsel— See  Attorney. 

term  defined,  58. 

authority  of,  as  to  conduct  of  case,  57,  58. 

right  of  parties  to  aid  of,  381-.384. 

allowance  of,  to  prisoner,  19-22. 

duty  of,  59. 

liability  of  to  punishment,  for  deceit  or  collusion,  51. 

may  be  witness  in  case,  when,  262-265. 

may  not  withdraw  from  cause  without  consent  of  client  and  court, 
383. 

right  of  to  present  view  of  law  to  jury,  246. 

is  virtually  stranger  to  record,  458. 

has  no  authority  to  stipulate  for  continuance,  458. 

must  confine  argument  to  facts  in  evidence,  241. 

privilege  of  in  argument,  235-241. 

appointment  of,  to  defend  accused  persons,  82«. 

errors  of  cannot  prejudice  client,  when,  467,  468. 

in  England,  not  responsible  to  clients  for  negligence,  579. 

employment  of  as  assistant,  503,  504. 
to  assist  prosecution,  506,  507. 

cannot  maintain  action  for  fees,  50,  51. 
County  commissioners — ultra  vires  contract  by,  for  attorney's  services, 

714,  715. 
Courts — See  Jurisdiction. 

constituent  parts  of,  45. 

power  of  over  their  oflacers,  155. 

jurisdiction  of  to  disbar  attorneys,  157,  158. 

power  to  disbar  attorneys  inheres  in,  154,  155. 

summary  jurisdiction  of  over  attorneys,  144. 

may  compel  attorney  to  show  his  authority,  when,  387. 

duty  of  to  prefer  charge  against  attorney,  when,  179. 

duty  of  to  confine  counsel  in  argument  to  facts  in  evidence,  241,  242. 

may  punish  taking  of  oppressive  fees  by  attorney,  560. 

will  closely  scrutinize  dealings  between  attorney  and  client,  532. 

discretion  of  as  to  permitting  authorities  to  be  read  to  jury,  247. 

argument  of  counsel  is  under  direction  and  control  of,  241. 

have  no  power  to  adjudge  any  person  infamous,  178. 
Courts  of  equity — See  Courts. 

jurisdiction  of  in  transactions  between  attorney  and  client,  147, 148. 

jealously  guard  dealings  between  attorney  and  client,  542. 

rule  as  to  privileged  communications  in,  310,  311. 

power  to  set  aside  gifts  from  clients  to  attorneys,  564,  565. 

jurisdiction  as  to  matter  of  attorney's  account  to  client,  566. 

do  not  grant  relief  on  ground  of  rights  lost  by  reason  of  ignorance 
or  blunders  of  attorney,  577. 
Courts  of  United  States — causes  in,  how  managed,  131. 
Criminal  cases— rule  as  to  privileged  communications  in,  377. 
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Criminal  oflfense— purchase  by  attorney  of  chose  in  action  for  purpose 

of  suit,  257,  258. 
Criminal  prosecution — right  of  accused  to  assistance  of  counsel,  131. 


3D 

Dakota   Territory — who  may  be   admitted  to  practice  as  attorney  in 

courts  of,  137,  138. 
Damages — See  Negligence. 

measure  of,  in  actions  against  attorneys  for  negligence  or  wrongs, 

588,  614,  636-638. 
in  action,  against  attorney  for  negligence  in  respect  to  collections,  582. 
for  neglect  by  attorney  to  timely  record  mortgage,  624. 
to  client,  from  attorney's  negligence,  is  question  for  jury,  576. 
liability  of  attorney  to,  for  acting  without  authority,  406,  407. 
attorney  not  liable  for,  where  he  acts  honestly  and  to  best  of  ability, 

579. 
measure  of,  on  compromise  of  suit  by  client,  defeating  attorney's 

contingent  fee,  733. 
not  recoverable  against  judge  for  disbarring  attorney,  157. 
Dealings — between  attorney  and  client,  are  closely  guarded  by  courts, 

268,  259,  532. 
Death — See  Authority;  Retainer. 

of  attorney  terminates  authority,  511. 

terminates  power  of  substitute,  505. 
notice  of  appointment  of  new  attorney,  527. 
of  member  of  law  firm,  effect  on  retainer,  500. 
of  client  terminates  authority  of  attorney,  388,  510,  527. 
effect  on  contract  for  contingent  fee,  731. 
after  verdict,  effect  on  attorney's  authority.  528. 
of  party,  effect  of  on  retainer,  396. 
Debtor — ^may  be  discharged  by  attorney  only  on  payment,  479. 
Debts — See  Powers. 

due  client,  discharge  of  by  payment  to  attorney,  442. 
attorney  can  receive  for  client  only  money  in  payment  of,  478. 
due  client,  may  not  be  compromised  by  attorney,  454,  479. 
Deceit — liability  of  attorney  for,  146. 

in  issuing  legal  process  renders  attorney  liable,  281. 
practice  of  by  attorney  is  ground  for  disbarment,  164. 
Declarations — of  law  clerk,  how  far  binding  on  principal,  501,  502. 
Decree — obtained  by  attorney  without  authority  is  void,  402. 
Deed — from  client  to  attorney,  sustained  when,  516. 

from  client  to  attorney,  to  secure  compensation,  validity  of,  554. 

attorney  will  be  compelled  to  deliver  up,  when,  195-197. 

extent  of  attorney's  lien  on,  754-757. 

attorney  who  witnesses  execution  of  may  testify  as  to  what  passed 

at  the  time,  311. 
rule  of  privileged  communications  in  respect  to,  303,  304,  310,  351. 
bill  for  discovery  of,  311. 

attorney  not  required  or  allowed  to  produce,  when,  351. 
Defamation — of  attorney  is  actionable,  when,  285. 
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Default— See  Judgment. 

authority  of  attorney  to  open,  445. 
to  stipulate  for  opening,  459. 
Defenses — See  Compensation. 

to  actions  by  attorneys  for  compensation,  688-692. 
in  action  against  attorney  for  negligence,  605,  606. 
of  Statute  of  Limitations  in  action  against  attorney,  638,  639. 
of  negligence  in  action  by  attorney  for  fees,  607,  608. 
Definitions — of  attorney  at  law,  44,  46. 
attorney  in  fact,  44,  47. 
barratry,  183. 
barrister,  48. 
champerty,  185,  186. 
counsel,  58. 
lawyer,  59. 
malpractice,  155)i. 
maintenance,  184. 
proctor,  59. 
power  of  attorney,  44. 
solicitor,  62,  63. 
Delay— in  bringing  action,  liability  of  attorney  for,  573,  574,  596. 
Delegation — See  Authority;  Powers. 

of  authority  by  attorney,  ratification  by  client,  502,  503. 
Demand — See  Action. 

of  attorney's  authority  to  appear,  439. 
attorney  may  not  purchase  for  purpose  of  suing,  257-260. 
on  attorney,  for  delivery  of  papers,  before  application  for  attach- 
ment, 209. 
attorney  cannot  accept  securities  in  payment  of  for  client,  478. 
of  client,  may  not  be  assigned  by  attorney,  454. 
on  attorney,  to  pay  over  client's  moneys,  201. 
for  money  collected  by  attorney  for  client,  536,  537. 
prior  to  action,  for  money  collected  by  attorney,  537,  538,  615,  620. 
circumstances  dispensing  with  necessity  of,  620,  621. 
Demurrer — by  attorney  to   interrogatories,  on  ground  of  professional 

privilege,  337. 
Deposition — authority  of  attorney  to  accept   statement  of  evidence  in 

lieu  of,  447. 
Diligence — See  Negligence. 

degree  of  required  ou  part  of  attorney,  533,  571,  572. 
effect  of  locality  as  to,  578,  579. 
in  mortgage  transaction,  576. 
in  respect  to  collection  of  debts,  580-582. 
client  not  bound  to  any  particular  degree  of,  571. 
Disaljilities — See  Powers;  Privilege. 

of  attorney,  by  reason  of  vocation,  and  as  olficer  of  court,  252,  266. 
after  disbarment,  174m. 
to  act  in  other  capacities  in  suit,  260,  261. 
may  not  act  on  both  sides  of  cause,  254-256. 
may  not  become  bail  or  surety  in  causes,  252-254. 
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Distoarment — See  Summary  Jurisdiction;  Striking  from  Roll;  Jurisdic- 
tion; Proceedings,  etc. 

power  of  courts  as  to,  154,  156. 

nature  of  proceeding  in  different  States,  223. 

under  statutory  provisions  in  Alabama,  216-218. 

statutory  provisions  in  Arkansas,  218-220. 

under  statutory  provisions  in  California,  220. 

under  provisions  of  New  York  statute,  220-222. 

under  statutory  provisions  in  Pennsylvania,  223. 

of  English  barristers,  53. 

appeal  will  not  lie  in  cases  of,  156,  157. 

right  of  attorney  to  be  heard  before  removal,  156, 158. 

is  not  necessarily  perpetual,  174. 

clear  case  must  be  made  out  against  attorney,  175,  176. 

how  proceeding  is  to  be  conducted,  175-181. 

disabilities  of,  174ra. 
Gh-oundsfor — abuse  of  process  of  court,  170,  171. 

acting  in  suit  or  action  on  both  sides,  170. 

appearing  for  party  without  authority,  170. 

attempt  to  extort  money,  169,  170. 

bad  character  of  attorney,  165. 

conviction  of  felony,  162. 

for  misdemeanor,  162,  163,  166. 

confessing  judgment  without  authority,  168. 

for  commencing  action  without  authority,  168. 

deceit  practiced  officially,  168. 

dueling,  or  accepting  challenge  to  fight  duel,  171, 172. 

fraudulently  altering  record,  170. 

misconduct  prior  to  admission  to  bar,  171. 
towards  court  or  judge,  166, 167. 

misleading  or  taking  unfair  advantage  of  opposite  party,  170. 

obtaining  rule  or  order  on  false  suggestions,  170. 

obliteration  of  record,  164. 

obtaining  admission  to  bar  through  fraud,  171. 

practice  of  deceit  by  attorney,  164. 

procuring  witness  to  keep  out  of  way,  170. 

pleading  sham  plea,  170. 

refusal  to  obey  direction  of  court  to  refund  money,  173. 

for  slanderous  words,  uttered  on  trial  or  reference,  168. 

subornation  of  perjury,  163. 

use  of  threatening  language  to  judge,  159. 

unprofessional  conduct,  164. 

violation  of  official  oath,  163. 

wrongful  failure  to  pay  over  money  collected,  168. 

instances  of  misconduct  authorizing,  168-173. 

insufficient  ground  for,  160,  161. 

instances  of  insufficient  ground  for,  173. 
Disbiirsenients — attorney  not  entitled  to  recover  for,  when,  695. 
Discharge — See  Powers. 

by  attorney,  of  debt  due  client,  454,  455. 

of  defendant  in  execution,  446,  447. 

of  cause  of  action  not  authorized,  458. 
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of  judgment,  on  payment,  491. 

of  lien  of  judgment  and  execution,  493. 
Discipline— of  English  advocate,  19. 

of  members  of  French  bar,  18, 19. 
Discontinuance— See  Suit. 

of  suit,  authority  of  attorney  as  to,  443. 
Discretion— exercise  of  by  attorney  in  cases  of  doubt,  444. 

exercise  of  by  attorney,  in  conduct  of  suit,  458,  459. 
after  judgment,  497. 
in  absence  of  instructions,  689. 

of  court,  as  to  permitting  authorities  to  be  read  to  jury,  247. 
as  to  removal  of  attorney  from  oiHce,  161. 
in  matter  of  hearing  counsel  as  amicus  curice,  388n. 
Dismissal — See  Compensation. 

of  attorney,  rule  as  to  compensation  in  case  of,  737,  738. 
Disqualification— See  Bail;  Disabilities. 

of  attorney,  as  to  becoming  bail  or  surety,  252,  253. 
Divorce— liability  of  husband  for  counsel  fees  in  suits  for,  677. 
Documents— See  Papers.  . 

application  of  rule  of  privileged  communications  to,  345-351. 

notice  to  attorney  to  produce,  350,  351. 

production  of  by  attorney  is  excused,  when,  195,  352,  378. 

compensation  to  attorney  for  preparing,  691. 

attorney's  general  lien  on,  750,  751. 

extent  of  attorney's  lien  on,  754-757. 

surrender  of  usually  discharges  attorney's  lien,  762. 
Draft — cannot  be  accepted  by  attorney  in  satisfaction  of  client's  claim, 

478. 
Dueling — as  ground  for  disbarment  of  attorney,  171. 
Duration — See  Authority;  Retainer. 

of  attorney's  authority,  generally,  508-513. 
Duties — See  Powers;  Retainer. 

of  attorney  towards  client,  generally,  530,  531. 

in  respect  to  rendering  of  accounts,  565,  566. 

as  respects  investment  of  client's  moneys,  564. 

in  the  investigation  of  title,  541,  542. 

to  pay  over  money  received  on  behalf  of  client,  538. 

in  respect  to  collection  of  client's  claims,  536-538. 

to  render  correct  accounts  to  client,  536. 

to  notify  client  of  circumstances  requiring  action  on  latter' s  part, 
536. 

to  remain  or  be  represented  during  trial  of  case,  536. 

to  examine  papers  and  documents  in  preparing  for  trial,  535. 

in  preparing  for  trial,  535,  536. 

to  disclose  adverse  retainer,  534. 

to  exercise  care,  skill,  and  diligence,  533. 

of  prosecuting  attorney,  566,  567. 
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Ejectment— unauthorized  compromise  by  attorney  in  action  of,  476. 

Election — See  Purchase. 

by  client  to  hold  attorney  as  trustee,  556. 

to  take  benefit  of  purchase  by  attorney,  259. 
to  take  adverse  title  bought  by  attorney,  532. 
Embezzlement— is  ground  for  disbarment  of  attorney,  168m. 
Employment — See  Retainer. 

of  attorney,  by  one  of  several  co-defendants,  387. 
by  member  of  firm,  387. 
by  president  of  corporation,  395. 
by  both  parties,  vendor  and  purchaser,  539,  540. 
proof  of  by  his  own  admissions,  467. 
as  general  or  special,  393. 

by  attorney,  of  associate  counsel,  503,  504. 

right  of  attorney  to  reasonable  retaining  fee  on,  668. 

of  new  attorney  after  final  judgment  in  suit,  510. 

of  private  counsel  to  assist  prosecution,  506,  507. 

of  substitute  by  attorney,  authority  in  respect  to,  502-506. 

for  stated  period,  compensation,  705. 

may  be  disproved  under  general  issue,  689. 

proof  of,  in  absence  of  express  retainer,  685,  686. 

may  be  established  by  circumstances,  683. 

by  what  evidence  established,  682-688. 

attorney  not  privileged  from  testifying  as  to,  321. 

attorney  not  liable  for  acts  not  within  scope  of,  635. 
English  bar — See  Attorney. 

qualifications  for  admission  to,  30. 

application  for  and  taking  out  certificate  to  practice,  30,  31. 

province  of  barrister,  48. 

degree  of  Serjeant  at  law^,  48,  49. 

comparison  of  with  American  bar,  35-39. 
Englislx  courts — privileges  of  attorneys  as  ofiScers  of,  225,  226. 

suspension  of  attorneys  by,  for  misconduct,  180. 

order  of  preaudience  in,  53, 

practice  as  to  change  of  attorney  in,  518-522. 
English  judicature  acts— provision  by  for  solicitors'  fees,  646. 

admission  of  attorneys  and  solicitors  under,  119. 
English  law — compensation  for  legal  services  under,  644-646. 
Entry — See  Appearance. 

of  appearance  by  attorney,  401. 
Equity — relief  in,  against  attorney,  in  cases  of  fraud,  588,  589. 

will  relieve  against  judgment  obtained  by  unauthorized  appear- 
ance of  attorney,  419. 

will  not  relieve  against  mistake  of  law,  414,  415. 

affords  no  relief  against  negligence  of  party  or  attorney,  414,  415. 

suit  in,  for  enforcement  of  attorney's  lien,  769. 
Equitable  assignment — of  judgment,  agreement  between  attorney  and 

client  constituting,  717. 
Equitable  interference — for  protection  of  attorney's  lien,  768. 
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Equitable  relief— in  transactions  between  solicitor  and  client,  148. 
Errors— of  counsel,  when  client  not  prejudiced  by,  467,  468. 
Estate  of  decedent^attorney  may  maintain  claim  against  for  com- 
pensation, when,  707. 
Estoppel— requisites  of  to  bind  client,  558. 

of  client  to  dispute  attorney's  right  to  act  in  case  of  conflicting  in- 
terests, 558. 

of  attorney  to  deny  responsibility,  when,  282. 
ETideuce-See  Burden  of  Proof. 

to  show  fact  of  person  being  an  attorney,  604. 

proof  sufficient  to  establish  retainer,  682-688. 

of  attorney's  authority  to  appear,  sufficiency,  387,  405,  406. 
to  act,  445. 

burden  of  proof  to  show  attorney's  authority,  453. 

may  be  given  by  attorney  for  client,  when,  263-265. 

what  attorney  may  or  may  not  be  required  to  testify  to,  352. 

secondary,  of  contents  of  paper  in  possession  of  attorney,  349. 

attorney  liable  for  negligence  in  preparing,  596. 

counsel  must  be  confined  to  In  argument,  241,  242. 

attorney  required  to  be  acquainted  with  ordinary  rules  of,  573. 

burden  of  proof  on  attorney  to  show  fairness  of  transaction  with 
client,  544. 

duty  of  attorney  to  obtain  lu  preparing  for  trial,  535. 

attorney  may  not  suppress  by  fraudulent  means,  534. 

use  of  stenography  for  purpose  of  taking,  449. 

authority  of  attorney  to  waive  objections  to,  445. 

in  suit  for  relief  against  judgment  at  law,  419. 

sufficiency  of,  in  support  of  charges  against  attorney,  175,  176. 

as  to  value  of  attorney's  services,  681. 

as  to  reasonableness  of  attorney's  charges,  681. 

in  action  by  attorney  for  costs,  678,  679. 

parol,  to  show  nature  and  extent  of  attorney's  services,  687. 

in  action  of  slander  or  libel  of  attorney,  285,  286,  290,  291. 

In  actions  against  attorneys  for  negligence,  598,  602-606. 

for  defendant,  in  action  against  attorney  for  negligence,  605. 
in  action  by  attorney  for  compensation,  688-692. 

agreements  of  attorney  as  to,  effect,  450. 

offers  made  by  plaintiff's  attorney,  admissibility,  465,  466. 

admissions  by  attorney,  and  effect  of,  448,  460-464. 
in  criminal  case,  466. 
Examination — of  applicant,  for  admission  to  bar,  114,  115. 

of  applicant,  to  practice  in  courts  of  Alabama,  132. 

to  practice  as  attorney  in  courts  of   California,  135, 136. 

to  practice  as  attorney  in  courts  of  Iowa,  139. 

to  practice  as  attorney  in  courts  of  Nevada,  139,  140. 

of  title,  by  attorney,  negligence,  626n.. 

of  abstract  of  title  by  attorney,  541. 
Execution — See  Purchase. 

may  be  directed  and  managed  by  attorney,  490,  492. 

attorney  may  direct  as  to  time  and  mode  of  enforcement  of,  494,|495. 

attorney  of  record  is  proper  person  to  receive  fruits  of,  508. 

diligence  required  of  attorney  in  issue  of  writs  of,  576. 

attorney  who  issues  cannot  purchase  at  sale  under,  557. 
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attorney  has  no  implied  authority  to  discharge  from  arrest  on,  490. 

authority  of  attorney  to  receive  money  for  client  on,  450. 

attorney  may  agree  to  postponement  of,  448. 

authority  of  attorney  to  discharge  defendant  in,  446,  447. 

attorney  may  not  purchase  land  under  as  trustee  for  client,  444. 

liability  of  attorney  for  failure  to  issue,  591,  601. 
for  illegally  issuing,  269. 
for  improper  issuance  of,  278. 

attorney  is  not  bound  to  attend  in  person  to  levy  of,  598. 
not  bound  to  search  for  property,  598. 
E-xecution  sale — attorney  becomes  trustee  for  client  by  purchase,  when, 

557,  558. 
Exemption — See  Privilege. 

of  attorney,  from  performance  of  certain  public  duties,  226,  227. 

from  arrest,  227-230. 
Expenses — of  suit,  advances  for  by  attorney,  repayment,  719. 
Expert — See  Witnses. 

opinion  of  attorney  as,  265,  266. 

testimony  of,  in  actions  against  attorneys  for  negligence,  588. 
Expressions — slanderous  or  not  slanderous  of  attorney,  286,  289. 
Expulsion — See  Disbai-ment;  Striking  from  Roll. 


Fact— of  person  being  an  attorney,  how  shown,  604. 

I'acts — implied  notice  of  to  client,  488,  489. 

False  imprisonment— action  for  lies  against  attorney,  when,  282. 

Federal  courts — management  of  causes  in,  458. 

rule  of  privileged  communication  holds  good  in,  310. 
Fees — See  Compensation;  Costs. 

of  attorney,  for  bringing  money  into  court,  712,  713. 
nature  of  stipulations  for  in  mortgage,  711,  712. 
stipulation  for  in  promissory  note,  710,  711. 
assignment  of  debt  in  payment  of,  effect,  707. 
contingent  upon  success,  706. 
against  whom  recoverable,  673. 
of  counsel,  payment  of  by  husband  in  divorce  cases,  677. 

personal  liability  of  administrator  for,  675,  676. 
of  solicitors,  under  English  judicature  acts,  646. 
of  oflBicers,  liability  of  attorney  for,  270. 
of  witness,  attorney  not  liable  for,  270,  271. 
of  referee,  liability  of  attorney  for,  272,  273. 
attorney  may  require  to  be  tendered  or  secured  before  proceeding 

in  cause,  579. 
if  excessive,  may  be  recovered  back  by  client  from  attorney,  560. 
of  associate  counsel,  recovery  of,  505,  506. 
allowance  of,  in  bankruptcy  proceedings,  130. 

right  of  attorney  to  retain,  out  of  money  collected  for  client,  732, 781. 
forfeiture  of  by  attorney  for  neglect  to  pay  over  client's  money,  691. 
attorney  is  competent  witness  on  question  of,  265,  266. 
of  examiner  in  taking  testimony,  liability  of  solicitor  for,  273. 


INDEX.  887 

Fees — Continued. 

may  be  demanded  by  attorney  before  proceeding  in  cause,  593. 

negligence  of  attorney  as  defense  to  action  for,  607,  608. 

nonpayment  of  as  affecting  attorney's  liability  for  negligence,  628- 
630. 

recovery  of,  where  work  was  done  by  law  firm,  672. 

action  for,  in  whose  name  to  be  brought,  672. 
Felony— conviction  of  is  ground  for  disbarment  of  attorney,  162. 

pardon  for  does  not  relieve  attorney  from  penalty  of  disbarment. 
163,  164. 
Foreign  Judgment— See  Judgment. 

defense  to  action  on,  422. 

will  be  set  aside  or  declared  a  nullity,  when,  423,  424. 

defense  of  entry  of  appearance  by  attorney  without  authority,  420,421. 
Forfeiture — See  Disbarment. 

of  professional  franchise,  by  attorney,  153. 

of  attorney's  right  to  practice  on  conviction  of  felony,  163, 166. 

of  fees  by  attorney,  for  neglect  to  pay  over  client's  money,  691. 
Prance — sketch  of  early  bar  of,  11-13. 

modern  bar  of,  13-16. 
Fraud — See  Liability. 

imputation  of  in  transactions  between  attorney  and  client,  552-553. 

on  part  of  attorney,  defeats  action  for  fees,  691. 

by  attorney  in  advising  devise  of  property  to  himself,  547. 

settlement  of  suit  by  client  regardless  of  attorney's  compensation, 
667. 

conveyance  obtained  by,  resulting  trust,  541. 

setting  aside  proceedings  In  cases  of,  436. 

relief  against  judgment  obtained  by,  424,  425. 

in  issuing  process,  liability  for,  276,  277. 

attorney  liable  for  aiding  client  in,  282,  283. 

attorney  who  is  party  to  cannot  claim  privilege,  363. 
Fraudulent  transactions — application  to  of  rule  of  privileged  commu- 
nication, 358,  359. 
Freedonfi  of  speech — how  far  allowed  to  counsel  in  argument,  235-237. 
Frencb  bar — discipline  and  independence  of  members  of,  18, 19. 
French  courts — classification  of  lawyers  in,  17. 

conduct  of  trials  in,  14-16. 
Funds — liability  of  attorney  in  respect  to  investment  of,  612,  613. 

attorney  cannot  abandon  cause  for  want  of,  without  notice  to  client, 
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General  issue — retainer  of  attorney  may  be  disproved  under,  1 

notice  should  be  given  with,  when,  691. 
General  lien — See  Lien. 

of  attorney,  what  is,  750. 
extent  of,  742. 

to  what  does  or  does  not  attach,  750-752. 
attaches  to  what  deeds,  755. 
will  avail  against  whom,  752. 
avails  against  Statute  of  Limitations,  752. 
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General  retainer — See  Authority;  Powers;  Retainer. 
Georgia— attorney's  lien  in,  777. 
Gift — See  Transactions. 

from  client  to  attorney  will  be  sustained,  when,  564,  565. 

from  client  to  solicitor  during  relation  is  generally  void,  559. 
Good  faith — See  Transactions. 

necessary  to  sustain  transaction  between  attorney  and  client,  552, 553. 

degree  of  required  from  attorney  towards  client,  531,  532. 

attorney  acting  in  is  entitled  to  protection,  570. 

attorney  who  acts  in  not  liable  to  third  person,  280,  281. 
Grand  jury — prosecuting  attorney  is  legal  adviser  of,  567. 

action  of  may  not  be  influenced  by  prosecuting  attorney,  567. 
Gross  negligence — See  Negligence. 

on  part  of  attorney,  what  is,  570. 

loan  of  client's  money  by  attorney  on  insuflicient  security,  624. 
Guardian — contract  of  with  attorney,  for  latter's  services,  706,  707. 


H 

Handwriting— admission  of  by  attorney,  effect,  465. 

knowledge  of  acquired  by  attorney  not  privileged,  when,  323. 
Homestead — attorney's  lien  for  services  in  protecting,  759. 
Honorarium — See  Compensation. 

nature  of,  in  Roman  law,  641-643. 
Husband — liable  for  legal  services  rendered  wife,  when,  680. 

is  liable  for  attorney's  services  as  necessaries,  when,  692,  693. 


Identification— production  of  paper  by  attorney  for  purpose  of,  349. 
Ignorance — See  Liability. 

of  rules  of  law,  liability  of  attorney  for,  597. 

of  rules  of  practice,  attorney  liable  for  consequences  of,  597. 
Illinois — who  may  practice  as  attorney  in  courts  of,  138. 

attorney's  lien  in,  778. 
Impeacliraent— of  attorney's  authority  to  enter  appearance,  482,  433. 

of  judgment  obtained  by  unauthorizede  appearance  of  attorney,  410. 

of  judge,  for  malfeasance  in  office,  194. 
Imprisonment — attorney  has  no  implied  authority  to  discharge  defend- 
ant from,  455. 
Indebitatus  assumpsit — lies  in  favor  of  attorney  retained  by  one  per- 
son for  another,  675. 
Indemnity— to  attorney,  on  payment  over  of  money  collected,  538,  61S. 

contract  of,  by  attorney  in  favor  of  client,  730. 

should  be  asked  by  attorney  from  client,  when,  621. 
Indiana — attorney's  lien  in,  778. 

Indictment— privilege  of  attorney  from  arrest  does  not  extend  to  eases 
of,  227. 

when  party  will  be  left  to  proceed  by,  against  attorney,  208. 
Indorsement— of  writ,  by  attorney,  liability  for,  273,  274. 
Indorsers — authority  of  attorney  to  release,  453. 
Infant— liability  of  jBor  services  of  attorney,  692. 
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Infant  party— stipulation  by  attorney,  in  case  of,  488. 
Information — See  Privileged  Communications. 

received  by  attorney  from  client  may  not  be  used  in  opposition  to 
latter,  563. 

not  within  rule  of  professional  privilege,  375,  377. 
Injunction — See  Equity. 

will  lie  to  restrain  attorney  from  betraying  confidence,  623. 
Irjunctlon  bond— attorney's  compensation  in  suit  on,  713,  714. 
Inns  of  court — history  and  purpose  of,  22-27. 

admission  of  students  to,  28,  29. 

regulations  of,  as  to  legal  education,  28. 

how  governed,  28. 

keeping  of  terms  in,  29,  30. 

lectures  and  examinations,  31-34. 
Inns  of  chancery — number  and  names  of,  27. 
Insolvency — See  Judgment. 

of  attorney,  efifeet  of  in  relieving  against  judgment,.427-431. 
Inspection — production  of  attorney's  books  for,  633. 
Instructions— of  client,  liability  of  attorney  for  disobedience  to,  570,  571, 
591,  592. 

from  client,  attorney  should  obtain,  when,  601. 
Interest — on  account  rendered  by  attorney  to  client,  668. 

recovery  of,  on  attorney's  account,  700. 

from  what  time  recoverable  on  attorney's  account,  700. 

on  money  collected  and  used  by  attorney  as  his  own,  616,  621. 
Interpreter-  -is  within  rule  of  privileged  communication,  306,  341. 
Investment — of  funds  by  attorney,  liability  in  respect  to,  612,  613. 
Iowa — who  may  be  admitted  to  practice  as  attorney  in  courts  of,  139. 

attorney's  lien  in,  778,  779. 
Irish  courts — admission  of  attorneys  and  solicitors  to  practice  in,  120-128. 
Irregularities — See  Powers. 

power  of  attorney  to  waive,  444. 


Judge — conduct  of  may  be  subject  of  scrutiny,  160. 

not  liable  in  civil  action  for  acts  done  judicially,  157,  190-194. 

may  be  impeached  for  malfeasance  in  office,  194. 

attorney  may  be  disbarred  for  disrespect  to,  166,  167. 
Judgment — See  Potvers. 

taking  of  assignment  of  by  attorney,  562. 

effect  of  on  attorney's  authority,  490,  491. 

assignment  of,  on  attorney's  authority,  513. 

terminates  attorney's  power  to  compromise,  477. 

authority  of  attorney  to  confess,  445,  452. 

may  be  confessed  by  attorney  without  special  authority,  419. 

unauthorized  confession  of  by  attorney,  remedy  of  client,  406,  407, 
418. 

attorney's  authority  to  vacate,  445,  491,  492,  496. 

consent  by  attorney  to  vacation  of,  608. 

authority  of  attorney  in  respect  to  satisfaction  of,  479,  480,  495,  496. 

stipulation  by  attorney  as  to  satisfaction  of,  456,  457. 

A.  &  C— 57. 
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authority  of  attorney  as  to  collection  of  for  client,  455. 

attorney  can  receive  only  money  in  payment  of,  481. 

vacation  of,  effect  of  attorney's  pecuniary  responsibility,  427-429. 

effect   of    when   procured   through   unauthorized   appearance   of 
attorney,  417,  418. 

obtained  by  unauthorized  appearance  of  attorney,  relief  against, 
419,  425. 

ignorance  or  blunders  of  attorney  not  ground  for  vacating,  577. 

vacation  of  by  New  York  courts,  on  ground  of  ignorance  and 
negligence  of  attorney,  578. 

obtained  by  unauthorized  appearance  of  attorney,  impeachment  of, 
410,  411. 

relief  against  on  ground  of  mutual  mistake,  574,  575. 

unauthorized  appearance  by  attorney  as  defense  to  action  on,  420, 
421. 

conclusiveness  of,  421. 

attorney  liable  for  not  duly  entering  up,  601. 

may  be  purchased  by  attorney  for  what  purposes,  260. 

reversal,  attorney  changing  sides  in  suit,  257. 

will  not  be  set  off  against  another  pending  appeal,  770,  771. 

agreement  between  attorney   and  client  amounting  to  equitable 
assignment  of,  717.1 

general  control  of  court  over,  408,  409. 

against  partnership,  inquiry  into  regularity  of,  434. 

authority  of  attorney  to  bring  writ  of  error  on,  443. 

power  of  attorney  to  limit  effect  of,  447. 

for  client  may  not  be  sold  by  attorney,  454,  455,  456. 

waiver  of  by  attorney  for  want  of  answer,  459,  460. 

nature  of  attorney's  lien  on,  742-744. 

extent  of  attorney's  lien  on,  741. 

attorney's  lien  on  is  confined  to  those  rendered  in  courts  of  record, 
759. 

is  discharged  from  attorney's  lien,  when,  763. 

attorney's  lien  on,  in  West  Virginia,  783. 

lien  of  may  not  be  released  by  attorney  under  general  retainer,  457. 

attorney's  equitable  right  to  control,  743. 

of  suspension  against  attorney,  178. 

in  proceeding  disbarring  attorney,  178. 
Judicial  notice — of  appointment  of  attorney,  401. 

of  court's  own  officers,  180,  181. 
Judicial  sale— attorney  may  not  purchase  at  for  client,  when,  453. 
Judiciary— constitution  of  in  early  Rome,  2-4. 
Jurisconsult — nature  of  profession  of,  6,  7. 
Jurisdiction— exercise  of  by  Roman  consuls,  2,  3. 

in  equity  for  enforcement  of  attorney's  lien,  769. 

to  disbar  attorneys,  158. 

over  defendant  by  appearance  of  attorney,  414,  415. 

controverting  recitals  as  to  in  record,  418. 

want  of,  as  defense  to  action  on  judgment,  422. 

may  not  be  controverted,  when,  425. 

attorney  liable  for  advising  action  beyond  scope  of,  283. 
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Jury— argument  of  law  of  case  to  by  counsel,  245-247. 

motion  to  set  aside,  misconduct  of  counsel  in  argument,  248,  249. 

to  determine  value  of  attorney's  services,  when,  697. 

to  determine  damages  to  client  from  attorney's  negligence,  576. 

Jury  trial— waiver  of  by  attorney  in  criminal  case  not  binding  on  de- 
fendant, 454. 

Justice— how  administered  in  early  Rome,  2-4. 

Justice's  court — appearance  in  by  attorney,  413re. 


K 

Kentucky— attorney's  lien  in,  779. 

Knowledge— of  attorney  how  far  imputable  to  client,  489. 


Laches — of  client  in  not  demanding  money  collected  by  attorney,  617. 

on  part  of  client  may  bar  summary  remedy  against  attorney,  198. 

bars  relief  against  unauthorized  appearance  of  attorney,  431,  432. 
Land— reconveyance  by  attorney  to  client  compelled,  when,  557. 

conditional  recovery  of  attorney's  right  of  lien,  758. 
Law — ^liability  of  attorney  for  ignorance  of,  577. 

liability  of  attorney  in  respect  to  mistake  as  to,  574-576. 
Law  clerk — is  bound  to  good  faith  in  transactions  with  client,  551. 

powers  of  generally,  500-502. 

may  not  bind  client  by  discharge  without  satisfaction  of  debt,  502. 

may  not  discontinue  action  without  consent  of  principal,  502. 

acceptance  of  process  by,  501. 

how  far  acts  and  declarations  of  bind  principal,  501,  502. 

liability  of  is  to  immediate  principal,  501. 

how  far  regarded  as  agent  of  master,  501,  502. 

how  far  deemed  confidential  agent  of  client,  501. 

may  not  become  bail  or  surety  in  cause,  254. 

acting  for  master,  is  within  rule  of  privileged  communication,  306, 
340. 

statements  by  as  to  compromise,  are  privileged  when,  375. 

attorney's  privilege  from  arrest  does  not  extend  to,  230. 
Law  firm — acceptance  of  retainer  by,  nature  of  the  contract,  499,  500. 

client's  right  to  services  of  members  of,  in  case  of  retainer,  736,  737. 

powers  and  liabilities  of  members  of,  395,  396,  451,  452,  498-500,  582. 

cannot  be  dissolved  as  against  client,  without  latter's  consent,  630. 

contract  with  client  for  services  of  particular  partner,  631,  632. 

liability  of  members  as  to  money  received  or  collected  for  client, 
631,  632. 

liability  of  members  after  dissolution,  631,  632. 

action  for  recovery  of  fees  by,  672. 

effect  of  death  of  member  on  retainer,  500. 
of  dissolution  of  on  retainer,  396. 

lien  in  case  of  services  performed  by  one  member  of,  775. 
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liaw  studenfr^See  Law  Clerk. 

communications  made  to  are  not  privileged,  341,  343. 
liawyer — See  Attorney. 

term  comprehends  what,  59. 

different  designations  applied  to.  40,  41. 

by  what  terms  known  in  Scotland,  34. 

nature  of  vocation  of,  67,  68. 

functions  of  during  middle  ages,  10, 11. 

how  classified  in  French  courts,  17. 
Lease — attorney  may  be  required  to  produce,  when,  354. 
liegal  education — course  of  in  English  inns  of  court,  31-34. 

service  under  English  articles  of  clerkship,  94-102. 

facilities  as  to,  in  United  States,  35. 
liegal  profession — historical  sketch,  1-25. 
Iiiability — See  Summary  Jurisdiction. 
Iii  general,  of  attorney  to  client,  567. 

is  not  fixed  by  compensation  paid  or  to  be  paid,  630. 

of  law  clerk  is  to  immediate  principal,  501. 

of  law  partners,  generally,  499,  500,  631-633. 

for  abandonment  of  suit,  generally,  633,  634. 

to  penalties  against  maintenance,  436. 

for  mistakes,  generally,  574-576. 

for  ignorance  or  want  of  skill,  573,  574. 

for  ignorance  of  law,  577,  597. 

or  non-observance  of  rules  of  practice,  572,  573,  597. 

for  losses  caused  by  disregard  of  well-defined  rules  of  law,  571. 

for  disclosure  of  professional  communication,  370. 

under  statutes,  for  acting  for  unqualified  persona,  261. 
for  permitting  use  of  name  to  others,  261,  262. 

for  defective  advice  as'  to  title,  627,  628. 

in  cases  of  malpractice,  278,  279. 
In  respect  of  authority,  for  appearing  without  authority,  268,  269. 

for  acting  without  authority,  614. 

in  excess  of  authority,  613,  614. 

for  officious  intermeddling  with  case,  629. 

for  appearing  and  defending  without  authority,  599. 

for  commencing  suit  without  authority,  435. 

for  entering  into  unauthorized  compromise,  470. 

for  excess  of  authority,  whereby  third  parties  are  damaged,  275-278. 
Fees,  costs  and  moneys,  for  fees  of  officers,  270. 

for  feeH  of  associate  counsel,  516. 

to  payment  or  reimbursement  of  costs,  269,  270. 

for  entailing  excessive  costs  on  client,  593. 

for  costs,  for  signing  impertinent  pleading,  271. 
against  non-resident  plaiutiflf,  272. 

to  actions  on  undertakings,  274,  275. 

in  respect  to  collection  and  appropriation  of  client's  money,  644-618. 

for  receiving  depreciated  money  in  payment  of  claim,  588. 

for  mingling  client's  funds  with  own,  550. 

for  advances  made  by  third  person  in  prosecution  of  suit,  269,  538. 

of  members  of  law  firm,  for  client's  money  received  by  one  mem- 
ber, 450. 
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for  investing  in  invalid  or  insufficient  securities,  612,  613. 
for  taking  depreciated  currency  in  payment,  614. 
for  delivery  of  client's  money  to  third  person,  618. 
for  investing  client's  money  on  insufficient  security,  624,  626. 
in  respect  to  payment  over  of  moneys  to  client,  618-620. 
to  render  account,  enforcement  of,  536. 
Negligence,  for  negligence  in  conduct  of  causes,  generally,  589-594. 
for  negligence  in  suffering  judgment  by  default,  575. 
for  acts  of  in  suing  out  claim,  575. 

forlnegllgence  in  subpoenaing  requisite  witnesses,  595. 
in  preparation  of  evidence,  596. 
in  prosecuting  action  too  soon,  596,  600. 
in  attending  trial  at  appointed  time,  596. 
of  another  attorney  who  is  his  agent,  578. 
in  bringing  suit  in  wrong  jurisdiction,  598,  599. 
of  associates,  611,612. 
in  matters  not  litigated,  612,  613. 
in  drafting  forms  of  attestation,  612. 
in  omitting  seal  where  necessary,  612. 
in  investigating  title,  624-626. 
where  services  were  rendered  gratuitously,  630. 
of  agents  by  which  debt  is  lost,  634. 
for  neglect  to  take  proper  precautions  in  matters  affecting  client's 
interests,  600,  601. 
in  timely  recording  mortgage,  599. 
in  drawing  up  decree,  595. 

in  allowing  claim  to  be  barred  by  lapse  of  time,  595. 
for  entering  into  negligent  compromise,  476. 
for  carelessly  conducting  proceedings  on  new  trial,  574. 
for  neglecting  to  duly  enter  up  judgment,  575. 

to  subpoena  the  requisite  witnesses,  575,  576. 
to  attend  trial  at  appointed  time,  576. 
for  omission  of  necessary  records  from  pleading,  596. 
for  negligent  performance  of  acts  not  within  strict  line  of  duty,  596. 
Abuse  of  process,  etc.,  in  cases  of  malicious  prosecution,  279-283. 
for  maliciously  suing  out  process,  269. 
for  procuring  unauthorized  order  of  attachment,  279. 
•     for  causing  irregular  or  void  process  to  issue,  281. 
to  action  for  false  imprisonment,  282. 
for  illegal  seizure  by  sheriff,  284. 

in  acting  for  client  engaged  in  fraud  and  forgery,  282,  283. 
for  failure  to  deliver  execution  to  sheriff  in  time,  581. 
for  indorsement  of  writ,  273,  274. 
Miscellaneous,  for  failure  to  notify  client  of  essential  facts,  575. 
for  disobedience  to  lawful  instructions  of  client,  570,  571,  593. 
for  improperly  dismissing  client's  suit,  596. 
for  fraudulent  representation  of  partner,  452. 
of  counsel  in  argument,  250,  251. 
for  wanton  and  malicious  words  in  argument,  236. 
as  respects  employment  of  other  counsel,  592. 
for  disclosing  secrets  of  client,  622,  623. 
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of  personal  representatives  of  attorneys  for  negligence  of  deced- 
ents, 625. 

of  client,  on  bond  of  indemnity  given  by  attorney,  450. 
for  acts  of  attorney,  283,  675. 

of  third  persons  to  attorneys,  285-289. 

to  third  persons,  generally,  2S7-269. 

of  public  bodies,  for  attorney's  costs  and  fees,  682. 
liibel — on  attorney,  is  actionable  when,  285,  286. 
liiberty — of  counsel  in  argument,  extent  of,  235-241. 
Ijicense — See  Authority. 

to  practice  law,  necessity  of,  34,  35. 
nature  of  the  privilege,  83». 

attorney's  authority  to  appear  under,  402. 

is  prima  fade  evidence  of  authority  to  appear,  387,  403. 

abuse  of  by  unauthorized  appearance,  403. 

revocation  of,  for  contempt,  206. 

to  practice  as  attorney  in  courts  of  Illinois,  138. 
Ijien — See  General  Lien;  Particular  lAen. 

of  advocate,  under  early  Roman  law,  43. 

of  solicitor,  extent  of,  in  general,  740,  741. 

two  kinds  of,  general  and  particular,  369. 

acquired  only  in  courts  of  record,  759. 

extent  of,  in  different  States,  776-783. 

in  Alabama,  776. 

in  Arkansas,  776. 

in  California,  777. 

in  Colorado,  777. 

in  Georgia,  777. 

in  Illinois,  778. 

in  Indiana,  778. 

in  Iowa,  778,  779. 

in  Kentucky,  779. 

in  Louisiana,  779. 

in  Michigan,  779. 

in  Nebraska,  779,  780. 

in  New  Hampshire,  780. 

in  New  Jersey,  780. 

in  New  York,  780,  781. 

in  Oregon,  781. 

in  Ohio,  781. 

in  Pennsylvania,  781. 

in  Tennessee,  782. 

in  West  Virginia,  783. 

in  court  of  claims,  783. 

on  sum  recovered,  for  costs,  739-742. 

on  judgment,  nature  of,  742-744. 
extent  of,  741,  742-744. 

on  deeds  and  papers,  generally,  754-757. 

of  agent  of  attorney,  on  papers,  764. 

how  affected  by  order  to  deliver  papers,  759-761. 

on  documents  will  excuse  their  production,  195. 
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for  services  in  protecting  liomestead,  759. 

on  money  levied  by  sheriff  under  execution,  775,  776. 

upon  sum  awarded  in  favor  of  client,  775. 

for  partnership  debts,  775. 

as  affected  by  settlements  between  parties,  773,  774. 

appropriation  of  payments  on  account,  772,  773. 

as  affected  by  right  of  set-off,  769-772. 

enforcement  of,  by  suit  in  equity,  769. 

fixing  amount  of,  768,  769. 

equitable  interference  for  protection  of,  767,  768. 

remedies  on,  evidence,  766,  767. 

protection  to,  against  collusive  settlements,  764-766. 

none  on  land  recovered,  when,  759. 

none  in  favor  of  prosecuting  attorney,  758. 

services  rendered  for  executor,  758. 

none  on  fund  in  court,  when,  758. 

effect  of  abatement  of  action,  758. 

none  on  alimony  in  divorce  case,  758. 

conditional  recovery  of  land,  758. 

is  not  affected  by  Statute  of  Limitations,  756. 
by  reference  of  the  cause,  756. 

notice  of  sufficiency,  741,  742. 

not  recognized  for  services  in  special  proceeding  in  surrogate's  court 
780. 

is  ineffectual,  where   attorney  appears  or  acts  without  authority, 
435,  436. 

on  land,  the  subject  of  litigation,  in  Tennessee,  782. 

authority  of  attorney  to  release,  475. 

of  client,  may  not  be  released  by  attorney  under  general  retainer, 
455,  456. 

is  suspended,  when,  764. 

implied  satisfaction  of,  762. 

of  solicitor,  how  abandoned,  763,  764. 

discharge  of,  by  release  of  judgment  from  lands,  763. 

waiver  or  loss  of,  generally,  761-764. 
Litigation — attorney  may  not  purchase  subject  matter  of,  562. 

is  to  be  deemed  successful,  when,  706. 
.      want  of  success  is  not  ground  for  rejecting  attorney's  charges,'699. 

authority  of  attorney  is  presumed  to  continue  until  termination  of, 
509. 

right  of  parties  to  settle  or  compromise,  477. 

may  not  be  continued  by  attorney  for  his  own  benefit,  477. 

uncertainties  of,  as  base  of  power  to  compromise,  477. 

attorney  may  recover  his  reasonable  expenses  in  regard  to,  671. 
Livery  of  seizin — of  land,  authority  of  attorney  to  receive,  445. 
Lobbying  services — on  part  of  attorney,  agreements  as  to  compensa- 
tion for,  715,  716. 
Louisiana — admission  to  practice  as  attorney  in  courts  of,  143n. 

attorney's  lien  in,  779. 
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Maintenance — See  Ohamperty. 

nature  of  the  offense,  184. 

floctrine  of,  upon  what  founded,  184. 

recent  modification  of  doctrine  of,  189. 

offense  of  reached  by  summary  jurisdiction  of  court,  185. 
how  punished,  184. 
in  Illinois,  727. 

liability  of  attorney  to  penalties  against,  436. 

transactions  not  amounting  to,  185. 
Malice — in  issuing  process,  liability  of  attorney  in  case  of,  277-281. 
Malicious  prosecution — See  Liability. 

liability  of  attorney  in  cases  of,  279-283. 
Malpractice — See  Liability. 

summary  jurisdiction  of  courts  in  cases  of,  147,  148, 153. 

extent  of  attorney's  liability  in  Cases  of,  278,  279. 

is  ground  for  disbarment,  164. 

fraudulent  collusion  on  part  of  attorney  in  divorce  case,  155. 

costs  imposed  on  attorney  in  cases  of,  203. 
Managing  clerk— See  Law  Cleric. 

represents  attorney  in  the  latter's  absence,  501. 
Mandamus — See  Admission. 

will  lie  to  restore  attorney  to  office,  when,  174,  181,  note. 

is  appropriate  remedy  to  restore  attorney  wrongfully  disbarred,  156. 
Measure— See  Damages ;  Compensation. 

of  attorney's  compensation,  how  graduated,  693,  695. 
Merger — of  attorney's  contract  for  compensation  in  subsequent  bond, 

731. 
Micbigan— attorney's  lien  in,  779. 
Middle  ages — compensation  to  attorneys  in,  643,  644. 
Misdemeanor — is  ground  for  disbarring  attorney,  162,  163. 

deceit  or  collusion  on  part  of  attorney,  146. 

compromise  of  criminal  charge  by  attorney,  214. 

offense  of  barratry  is,  at  common  law,  183. 

purchase  of  chose  in  action  by  attorney  for  purpose  of  suit,  221, 
222. 
Mistake— See  Negligence. 

extent  of  attorney's  liability  for,  generally,  574-576. 

as  ground  for  relief  against  judgment,  574,  575. 

by  attorney  as  to  form  of  action  binds  client,  459. 

of  law,  no  relief  against  in  equity,  414,  415. 

is  not  ground  for  disbarring  attorney,  179. 

in  point  of  law,  liability  of  attorney  as  to,  590. 
Money— See  Collections. 

duty  and  liability  of  attorney  in  respect  to  collection  of,  536-538. 

collection  and  appropriation  of  by  attorney,  liability,  614-618. 

collected  by  attorney,  action  for,  615. 

collection  of  by  attorney  on  Judgment  obtained,  480,  481. 

receipt  of  by  attorney  in  satisfaction  of  judgment,  493. 

investment  of  by  attorney  for  client,  564. 
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conversion  of  by  attorney,  remedy,  620. 

indemnity  to  attorney  on  payment  over  of,  618.     , 

of  client,  liability  of  attorney  for  mixing  -with  own,  550. 

levied  by  sheriff  under  execution,  attorney's  lien  on,  775,  776. 

alone  to  be  accepted  by  attorney  in  payment  of  client's  claim,  478, 
479,  481. 
Mortgage — nature  of  stipulation  in,  for  attorney's  fee,  711,  712. 

liability  of  attorney  for  default  in  recording,  599. 

compensation  to  attorney  in  case  of  loan  on,  674. 
Mortgage  deed — production  of  by  solicitor,  353,  354, 
Mortgage  foreclosure — compensation  to  attorney  in  eases  of,  711,  712. 
Mortgage  transaction — degree  of  diligence  required  of  attorney  in 

reference  to,  576. 
Mortgagee — is  not  bound  to  produce  title  deeds,  353. 


N 

Name — of  attorney,  use  of  by  unqualified  person  in  practice  prohibited, 

261,  262. 

of  client,  attorney  not  privileged  from  disclosing,  321. 
Nebraska — attorney's  lien  in,  779,  780. 
Necessaries — services  of  attorney  are,  when,  692,  693. 
Negligence — See  Liability. 

of  English  attorney,  culpable  instances  of,  597. 

counsel  in  England  not  responsible  to  clients  for,  579. 

of  counsel,  non-liability  of  attorney  for,  590,  591. 

of  attorney  is  usually  treated  as  negligence  of  client,  585,  586. 
summary  relief  in  case  of,  148. 

nature  of  question  of  and  how  decided,  588. 

what  degree  of  fixes  attorney's  liability,  584. 

to  be  actionable  client  must  have  been  injured  thereby,  596. 

question  of,  one  of  fact  for  jury,  592. 

damages  sustained  from  by  client  is  matter  for  jury,  576. 

instances  of  rendering  attorney  liable,  595-602. 
attorney's  liability  for  in  practice,  573-575. 

when  attorney  cannot  be  charged  with,  in   respect  to  knowledge 
of  law,  577. 

liability  of  attorney  for  in  not  perfecting  appeal,  574. 

in  conduct  of  cause,  as  ground  of  action,  589,  590. 

effect  of  nonpayment  of  fees,  gratuitous  services,  628-630. 

of  associate  counsel,  liability  in  respect  to,  611,  612. 

action  for,  form  of,  602. 

pleading  in  actions  for,  602,  606. 

evidence  in  actions  for,  602-606. 

nonsuit  is  not  itself  evidence  of  on  part  of  attorney,  594. 

shifting  of  burden  of  proof  in  cases  of,  593,  594. 

question  of  not  generally  tried  on  motion,  145. 

as  defense  to  action  for  fees,  pleading,  690,  691. 

defenses  to  action  for,  605,  606. 

as  defense  to  attorney's  action  for  fees,  607,  608. 
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In  one  matter  will  not  deprive  attorney  of  compensation  in  another, 
671,  672. 

measure  of  damages  in  actions  for  against  attorneys,  636-638. 
Nevada — terms  of  admission  to  practice  as  attorney  in  courts  of,  140. 
New  Hampshire — attorney's  lien  in,  780. 
New  Jersey — admission  to  practice  as  attorney  in  courts  of,  143n. 

attorney's  lien  in,  780. 
New  trial — liability  of  attorney  for  carelessly  conducting  proceedings 
on,  574. 

motion  for  on  questions  of  law,  authority,  602. 

admissions  by  attorney  on  former  trial,  use  of,  466. 

stipulation  by  attorney  not  to  move  for,  453. 

misconduct  of  counsel  in  argument  as  ground  for,  248,  249. 

on  ground  of  refusal  by  court  to  control  counsel  in  argument,  241, 
243. 
New^  York — terms  of  admission  to  practice  as  attorney  in  courts  of,  140, 
141. 

statutory  provisions  for  removal  or  suspension  of  attorney,  220-222. 

attorney's  lien  in,  780,  781. 
Nonsuit — English  barrister  may  consent  to,  594. 

is  not  itself  evidence  of  negligence,  594. 

where  action  is  brought  on  demand  bought  by  attorney  for  suit, 
260. 

authority  of  attorney  to  bring  second  suit  after,  443. 
Note — duty  of  attorney  as  to  collection  of,  under  general  retainer,  635. 

liability  of  attorney  in  respect  to  collection  of,  615. 

given  to  attorney  for  fee,  collection  of,  688. 

client  is  entitled  to  benefit  of  purchase  of  by  attorney,  when,  547. 

attorney  liable  for  failure  to  bring  action  on,  when,  570. 
Notice — to  attorney  is  notice  to  client,  488. 

to  attorney,  when  client  is  not  bound  by,  489. 
of  proceeding  to  disbar,  175. 

service  of,  on  attorney  of  judgment  creditor,  489,  490. 

law  clerk  may  receive  service  of,  501. 

by  attorney,  of  money  collected  for  client,  615. 

authority  of  attorney  to  waive,  445. 

on  abandonment  of  cause  by  attorney,  526,  588. 
Nul  tie!  record — effect  of  plea  of,  414. 


o 

Oath — to  attorney,  on  admission  to  practice,  114,  115. 
to  practitioner,  in  courts  of  Alabama,  132,  133. 
in  courts  of  Arizona,  133, 
in  courts  of  Arkansas,  134. 
in  courts  of  California,  136. 
in  courts  of  Dakota  Territory,  138. 
in  courts  of  Iowa,  139. 
in  courts  of  Pennsylvania,  142. 
in  United  States  Supreme  Court,  130. 
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of  attorney,  how  violated,  142(i. 

violation  of  is  ground  for  disbarment,  163,  220. 

punistiment  for  breach  of,  160. 

of  party  repudiating  attorney's  authority  to  appear,  439. 
Obligation— See  Oath. 

assumed  by  attorney  on  admission,  159. 

of  attorney,  to  avoid  gross  misconduct  and  blunders,  534. 

for  amount  of  attorney's  stipulated  fee,  705. 
Office — See  Attorney;  Vocation. 

of  attorney,  nature  of,  81,  82m. 

of  barrister,  nature  of,  2. 

of  Serjeant  at  law,  59-62. 

restoration  of  attorney  to,  by  mandamus,  181,  note. 
Ohio — attorney's  lien  in,  781. 

Omissions— of  attorney,  bind  client  in  absence  of  fraud,  443. 
Opinion — See  Witness. 

attorney  not  liable  for  errors  of,  when,  583. 

expression  of  by  counsel  as  to  guilt  of  accused,  245. 

of  attorney,  as  expert  witness;  265,  266. 

of  attorneys,  as  to  value  of  legal  services,  682. 
Opposite  side— See  Retainer. 

attorney  cannot  abandon  client  and  act  for,  509. 

attorney  prohibited  from  rendering  assistance  to,  532. 

solicitor  restrained  from  acting  for,  256. 

attorney  not  restrained  from  acting  for,  when,  549. 

attorney  discharged  may  act  for,  when,  516. 
Order — to  show  cause  by  what  authority  attorney  appears,  437. 

to  show  cause  in  contempt  proceedings,  498. 

for  change  of  attorney,  when  necessary,  513,  514. 
Oregon— attorney's  lien  in,  781. 

Origin — of  rule  as  to  privileged  communications,  295,  296. 
Outstanding  title — See  Purchase. 

attorney  may  not  purchase  for  own  use,  532. 


Papers — See  Documents;  Lien. 

attorney  may  allow  opposite  party  time  to  file,  449. 

may  extend  time  to  file,  445. 

not  compelled  to  disclose  contents  of,  when,  335. 

may  be  called  to  prove  existence  of,  335. 

is  not  insurer  of  safety  of,  684,  635. 
verification  of  by  attorney,  447. 
prepared  by  attorney  must  be  correct  in  form,  575. 
duty  of  attorney  to  examine  iUjpreparing  for  trial,  535. 
if  unnecessarily  prolix,  attorneyitaxed  with  costs,  203. 
delivery  up  by  attorney,  when  compelled,  195-197. 
order  to  attorney  to  deliver,  effect  on  right  of  lieu,  759-761. 
delivery  of  to  client  may  be  compelled  by  attachment,  209. 
extent  of  attorney's  lien  on,  754-757. 
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of  client,  in  attorney's  custody,  are  within  rule  of  privilege,  345-346. 

excuse  for  non-production  of  by  attorney,  347. 

production  of,  possession  of  attorney  is  possession  of  client,  348, 349. 

whether  privileged  or  not  is  for  court  to  determine,  350. 

duty  of  attorney  in  respect  to  their  return  to  client,  322,  623. 
Part  performance — by  attorney,  recovery  on  quantum  meruit,  669. 
Partial  payment — may  be  received  by  attorney  on  claim  held  for  collec- 
tion, 478. 
Particular  lien— See  General  lien;  Lien. 

under  English  statutes,  748-750. 

how  regarded  in  different  States,  747,  748. 

of  solicitor,  attaches  on  fruits  of  judgment  or  decree,  746. 

may  be  defeated  by  set-off  or  compromise,  745. 

of  attorney,  attaches  to  wliat,  744,  745-747. 
Parties— See  Appearance. 

right  of  to  manage  their  cause  personally,  384. 

right  of  to  aid  of  counsel,  381-384. 

have  a  right  to  appear  by  counsel,  240. 

effect  of  presence  of,  on  rule  of  privileged  communication,  338,  339. 

to  suit,  right  of  to  settle  or  compromise,  477. 
Partnership — See  Law  Firm. 

retainer  of  attorney  by  member  of,  387. 

entry  of  appearance  for  by  attorney,  434. 

inquiry  into  regularity  of  judgment  against,  434. 

powers  and  liabilities  of  law  partners,  498-500. 
Pauper  criminal — See  Compensation. 

compensation  of  attorney  in  defense  of,  739. 
Payment — of  client's  debt,  right  of  attorney  to  demand  and  receive,  442. 

to  attorney,  of  client's  money,  is  payment  to  client,  478. 
for  client  must  be  made  In  money,  478. 

in  depreciated  bank  paper  to  attorney  does  not  bind  client,  485. 

power  of  attorney  to  bind  client  by  receipt  of,  450,  451. 

of  judgment  or  decree  to  attorney  binds  client,  when,  479. 

of  moneys  collected  by  attorney,  how  enforced,  197-203. 
Pennsylvania — admission  to  practice  as  attorneys  in  courts  of,  141, 142. 

statutorylprovisions  for  disbarment  of  attorneys,  222,  223. 

attorney's  lien  in,  781. 
Pension  claim — attorney's  compensation  for  prosecuting,  716. 
Percentage — See  Compensation. 

on  amount  of  recovery,  as  attorney's  compensation,  719. 
Perforsmance — by  attorney,   readiness  to   perform   Is    equivalent  to, 

when,  707. 
Perjury — See  Disbarment. 

conviction  of  is  ground  for  disbarment,  163. 
Plea — may  be  withdrawn  on  motion,  when,  436. 
Pleading — attorney  required  to  be  acquainted  with  ordinary  rules  of,  573. 

object  in  requiring  attorney  to  sign,  271. 

attorney  liable  for  omission  of  necessary  words  in,  596. 

may  admit  facts  In,  461. 
averment  of  retainer  sufficient,  without  stating  consideration,  630. 

In  actions  against  attorneys  for  negligence,  602-606. 
suflacient  count  against  attorney  for  negligence,  606. 
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in  action  against  attorney  for  malicious  prosecution,  280. 

for  negligent  investigation  of  securities,  626. 
in  action  for  libel  on  attorney,  288. 
variance  between  allegation  and  proof  in  libel,  291. 
in  action  by  attorney  for  costs,  678,  679. 
Possession — of  attorney  is  deemed  possession  of  client,  when,  348,  349. 
Postponement — of  trial,  to  obtain  assistance  of  counsel,  383. 
Powers — See  Attorney;  Authority;  Retainer. 

of  attorney,  under  retainer,  generally,  441. 
to  accept  service,  447. 

statement  of  evidence  instead  of  formal  deposition,  447. 
to  agree  to  postponement  of  execution,  448. 
to  allow  opposite  side  time  to  file  papers,  449. 
extension  of  time  to  perfect  appeal,  449. 
to  appeal  from  decision,  447. 
to  arrange  concerning  progress  of  cause,  449. 
to  bind  client  by  recognizance  to  prosecute  appeal,  443. 
by  admissions,  447. 
by  consent  to  order  of  court,  446,  449. 
to  bring  second  suit  after  nonsuit,  443. 
to  confess  judgment,  445,  452. 

to  collect  claim,  delegation  of  to  third  person,  480. 
to  control  management  of  suit,  457. 

attachment,  447. 
to  demand  and  receive  payment  of  client's  money,  478-482. 
to  direct  sale  by  sheriff  or  perishable  goods,  495. 
to  discontinue  suit,  443,  447,  449. 

to  employ  means  to  take  testimony  by  use  of  stenography,  449. 
to  enter  into  stipulation  in  suit,  445,  447,  448. 
to  extend  time  to  file  papers,  445. 
to  indemnify  oflBicer  for  making  levy,  450. 
to  limit  effect  of  judgment,  447. 
to  negotiate  compromises,  468-476. 
to  open  default,  445. 
to  order  printing  of  briefs,  449. 
to  prosecute  or  defend  suit,  442. 
to  receive  money  for  client  on  execution,  450. 
livery  of  seizin  of  land,  445. 
payment  for  client,  442,  443. 
payment  of  debts  due  client,  442. 
to  refer  a  cause,  449. 
to  restore  action  after  nolpros.,  443,  447. 
to  stipulate  for  opening  default,  459. 
to  sue  writ  of  error  on  judgment,  443. 
to  submit  suit  to  arbitration,  443,  482-484. 
to  suffer  judgment  for  client,  444. 
to  sue  out>lias  execution,  445. 
attachment  process,  448. 
to  sue  on  bill  of  exchange  and  receive  proceeds,  449,  450. 
to  sue  out  and  manage  execution,  490,  491. 
to  stipulate  that  action  shall  continue,  485-487. 
to  vacate  judgment,  445. 
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to  veriiy  papei-s  by  affidavit,  447. 
to  waive  irregularities,  444. 

objections  to  evidence,  445. 

notices,  445. 

verification  of  papers,  447. 

objections  to  interrogatories,  448. 

statutory  requisites,  450. 

technical  advantages,  452. 
of  law  clerks,  generally,  500-502. 
of  members  of  law  firm,  499,  500. 
Practice — as  to  appointment  of  attorneys,  in  early  times,  399. 
attorney  liable  for  non-observance  of  rules  of,  597. 
liability  of  attorney  for  ignorance  of  rules  of,  572,  573. 
attorney  not  liable  in  cases  of  doubtful  points  of,  626. 
on  determining  right  of  attorney  to  appear,  437-439. 
on  changing  attorneys,  generally,  514-518. 
in  English  courts,  as  to  change  of  attorney,  518-522. 
in  attachment  in  summary  proceedings,  210,  211. 
on  striking  attorney's  name  from  roll,  175-181, 182. 
use  of  attorney's  name  by  unqualified  person  in,  261,  262. 
Preaudience— order  of  in  English  courts,  53. 
Presumption — See  Evidence. 

that  entry  of  appearance  by  attorney  is  by  authority  of  party,  434. 
of  attorney  to  appear,  adverse  party  may  act  on,  409. 
that  attorney  acts  according  to  client's  instructions,  571. 
that  attorneys  employed  jointly  share  fee  equally,  666. 
of  attorney's  authority  to  appear  for  party  whom  he  professes  to 
represent,  404,  405. 

to  appear  in  collateral  proceedings,  420. 

to  appear  may  be  rebutted,  when,  424. 

to  accept  service  of  process,  414,  444. 

to  withdraw  appearance,  437. 

to  sign  notice  of  appeal,  435. 
that  attorney's  authority  continues  until  litigation  is  ended,  509. 
as  to  attorney's  authority  to  compromise,  473-476. 
of  particular  authority  of  attorney  in  certain  cases,  276. 
that  communications  between  attorney  and  client  are  privileged, 

299. 
that  attorney  communicates  offer  of  compromise  to  client,  675. 
against  fairness  of  attorney's  transaction  with  client,  551. 
of  retainer,  from  attorney's  appearance  for  party,  385,  386,  409. 
Prisoner — allowance  of  counsel  to,  19-22. 
Privilege — See  Privileged  Communications. 
of  attorneys,  in  general,  224. 

duration  of,  226. 

how  received,  234. 
does  not  extend  to  attorney  not  in  practice,  230. 
exempts  from  what  ofQces  and  duties,  226,  227. 
to  stipulate  for  opening  default,  459. 
as  regards  examination  of  record,  234. 
as  to  suing  and  being  sued,  233. 
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from  arrest,  extent  of,  227,  228. 
extends  to  whom,  230. 
how  set  up,  228. 

does  not  extend  to  indictments,  227. 
waiver  of  by  attorney,  229. 
of  counsel  in  argument,  235-241. 
abuse  of  by  counsel  in  commenting  on  witness  and  testimony,  242- 

244. 
cannot  be  claimed  by  attorney  who  connives  at  illegal  purpose,  363. 
of  client  to  avoid  sales  made  to  attorney,  560. 
from  testifying,  formal  claiming  of  by  attorney,  379. 
as  respects  testimony  of  prosecuting  attorney,  377,  378. 
of  professional  communications,  295. 
continuance  of,  369. 
extent  of,  305,  306. 
to  whom  extends,  339,  340. 
what  communications  not  within  rule  of,  331,  332. 
confidential  communications  made  in  reliance  of  supposed  relation 

of  attorney  and  client,  342.       « 
rule  of  as  respects  testamentary  communications,  355-358. 
as  applied  to  fraudulent  transactions,  358,  359. 
as  applied  to  admissions  made  to  attorney,  359,  360. 
as    to    communications    made    to    attorney   of  two  parties 
jointly,  370-372. 
does  not  extend  to  communications  between  attorneys  of  opposite 

parties,  367. 
does  not  extend  to  information  received  by  attorney  extra  profes- 
sionally, 375-377. 
does  not  cover  communication  seeking  advice  for  commission  of 

felony,  359. 
of  professional  communications,  waiver  of  by  client,  373,  374. 
Privileged  communications — See  Privilege. 
origin  of  rule  in  regard  to,  295,  296. 

whether  rule  is  confined  to  pending  suits,  discussed,  296-305. 
extent  of  rule  as  to,  generally,  299-301. 
what  rule  requires,  generally,  303,  304. 
not  affected  by  fact  that  no  fee  was  asked  or  expected,  305. 
who  included  within  rule  of,  306. 
character  of  information  within  rule,  307. 
includes  agent  of  attorney,  306,  308. 
consent  of  client  necessary  to  release  from,  309. 
prevails  in  equity  causes,  310,  311. 
burden  of  proof  as  to,  312. 
injunction  of  secrecy  not  necessary,  312. 
effect  of  declining  retainer,  312. 
instances  of  within  protection  of  rule,  312-320. 
in  case  of  champertous  contract,  313,  314. 
information  received  extra  professionally,  375-377. 
application  to  communications  made  by  prisoner  to  counsel,  317. 

to  communications  made  by  member  of  firm,  317. 
where  attorney  is  acting  for  both  vendor  and  purchaser,  320. 
instances  of  not  within  protection  of  rule,  320-332. 
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attorney  not  privileged  from  disclosing  by  whom  employed,  321. 
attorney  may  be  questioned  as  to  amount  of  fee,  and  terms  of  pay- 
ment of,  324. 
communication  made  in  presence  of  attorneys  of  both  parties,  327. 
court  is  to  determine  whether  rule  applies,  328. 
disclosures  allowed  for  attorney's  protection,  332. 
professional  employment  is  necessary  to  set  privilege  in  operation, 

332,  333. 
formal  retainer  not  necessary  to  sustain  rule,  334,  335. 
statements  made  to  one  under  mistaken  belief  that  he  was  an  attor- 
ney, 335. 
non-confidential  statements  made  before  retainer,  335. 
mode  of  imparting  the  information  not  material,  335. 
effect  of  client's  calling  attorney  as  witness,  336. 
privilege  is  lost  when  attorney  makes  himself  an  attesting  wit- 
ness, 337,  338. 
effect  on  rule  of  presence  of  both  parties,  338,  339. 
privilege  includes  clerk8,interpreters,  and  sometimes  conveyancers, 

340,  341. 
statements  made  by  prosecuting  witness  to  attorney  assisting  State's 

attorney,  343. 
effect  of  party  offering  himself  as  witness,  344,  345. 
application  of  rule  to  documents,  345-351. 
application  of  rule  to  admissions  made  by  client  to  attorney,  359, 360. 

to  fraudulent  transactions,  358,  359. 
does  not  include  communications  in  view  of  law-breaking,  363. 
rule  as  to  acts  done  by  client  in  presence  of  attorney,  360-362. 
as  applied  to  third  parties  or  strangers  to  suit,  367,  368. 
as  to  collateral  matters,  364-367. 

does  not  protect  client's  address  from  disclosure,  368. 
is  perpetual  in  operation,  subject  to  consent  or  waiver  by  cli- 
ent, 369. 
as  to  correspondence,  372,  373. 

where  attorney  is  acting  for  two  parties  jointly,  370-372. 
as  respects  propositions  to  compromise,  874,  375. 
applies  to  correspondence,  308,  314. 
in  criminal  cases,  377-379. 
is  for  protection  of  client,  303,  305. 
holds  good  in  federal  courts,  310. 
does  not  .extend  to  knowledge  of  facts  obtained  from  sources 

other  than  client,  327. 
not  affected  by  statute  making  parties  competent  witnesses, 

337. 
includes  person  licensed  to   practice  in  county  or  justice's 

court,  342. 
also  protects  client  from  disclosures,  343,  344. 
extends  to  communications  made  to  prosecuting  attorney,  345. 
as  respects  testamentary  dispositions,  355-358. 
does  not  apply  where  client  seeks  advice  for  commission  of 
felony,  259. 
information  not  in  scope  of  professional  duty,  377. 
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course  to  be  pursued  by  attorney  when  subpoenaed,  379. 

■waiver  of  privilege  of  by  client,  373,  374. 
Private  counsel— employment  of  to  assist  prosecution,  506,  507. 
Process — See  lAability. 

liability  of  attorney  for  blunders  in,  575. 

acceptance  of  service  of  by  attorney,  444,  447. 
is  presumed  authorized,  386. 

acceptance  of  by  law  clerk,  501. 

authority  of  attorney  to  direct  levy  upon  goods  under,  455. 

of  attachment,  authority  of  attorney  to  sue  out,  448. 

issue  of  by  attorney  without  authority,  remedy  in  case  of,  407,  408. 

abuse  of  by  attorney  as  ground  for  disbarment,  170, 171. 

attorney  liable  for  suing  out  maliciously,  269. 

liability  for  fraudulent  issue  of,  276,  277. 

setting  aside  for  irregularity,  277,  278. 
Proceedmgs — auxiliary,  attorney's  authority  over,  497,  498. 

setting  aside,  as  taken  by  attorney  without  authority,  43S,  436. 

stay  of,  where  attorney  acts  without  authority,  407,  408. 
until  disclosure  of  plaintiff's  residence,  368. 

will  be  stayed  without  payment  of  costs,  when,  436,  437. 

on  motion  against  attorney  for  money  collected  does  not  bar  action 
for  damages,  599. 

in  bankruptcy,  how  conducted,  129, 130. 

on  striking  attorney's  name  from  roll,  175-181. 
Prochein  ami- liability  of  for  costs,  on  retaining  attorney,  391,  392. 
Proctor — term  is  applied  to  what  practitioners,  59. 
Procurator — appearance  of  party  by  under  civil  law,  402. 
Production — See  Papers. 

of  papers  by  attorney,  upon  notice,  350,  351. 

of  deed  by  attorney,  is  disallowed  when,  351. 

of  document  by  attorney,  is  excused  when,  352. 

of  voucher  on  which  attorney  acts,  384. 

of  attorney's  books,  in  evidence,  633. 
Professional  communications — See  Privilege. 

what  are,  as  respects  rule  of  privilege,  378,  note  4. 
Professional  confidence — See  Relation. 

liability  of  attorney  to  client  for  breach  of,  379. 
Professional  duty— information  not  within  scope  of  is  not  privileged, 

377. 
Professional  privilege- information  not  within  rule  of,  375,  377. 
Professional  standing — of  attorney,  as  affecting  value  of  services,  681. 
Profits — liability  of  attorney  to  account  to  client  for,  549. 
Promissory  note — See  Note. 

stipulation  in,  for  attorney's  fee,  710,  711. 

giving  of,  as  payment  for  attorney's  services,  709,  710. 
Property — See  Purchase. 

of  client,  purchase  of  by  attorney,  550-555. 
Prosecuting  attorney — duties  of,  generally,  566,  567. 

may  not  influence  action  of  grand  jury,  567. 

communications  made  to,  relative  to  crimes  or  suspected  persons, 
are  privileged,  345. 

A.  &  C— 58. 
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may  be  required  to  disclose  testimony  of  witness  before  grand  jury, 

343. 
no  lien  in  favor  of,  when,  758. 
Prosecution — employment  of  private  counsel  to  assist  in,  506,  507. 

stifling  of,  is  not  proper  subject  of  bargain  for  attorney's  fee,  714. 
Public  bodies— liability  of,  for  attorney's  costs  and  fees,  682. 
Public  policy — requires  good  faith  on  part  of  attorney  towards  client,  532. 
forbids  purchase  of  subject-matter  of  litigation  by  attorney,  554. 
attorneys  from  becoming  bail  or  surety  in  causes,  252. 
attorney  to  purchase  demand  for  suit,  259. 
instances  of  attorney's  contracts  for  services  in  violation  of,  714, 715. 
setting  aside  gift  from  client  to  attorney  on  ground  of,  564,  565. 
rule  of  privileged  communications  founded  on  principles  of,  295, 303- 
contingent  fees  are  not  against,  in  Illinois,  727. 
Publication — of  argument  of  counsel,  261. 
Purchase — See  Transactions. 

by  attorney,  of  client's  property,  550-555. 

of  claims  for  purpose  of  bringing  suit,  562,  563. 

of  interest  in  thing  in  controversy  is  void,  562. 

of  outstanding  title  enures  to  benefit  of  client,  562. 

at  sheriff 's  sale,  with  assent  of  client,  557. 

of  stock  sold  on  client's  judgment,  556. 

of  land  at  tax  sale,  validity,  555. 

from  client  will  be  upheld,  when,  554,  555. 

of  adverse  title,  532. 

of  subject  of  suit,  532,  533,  717,  718. 

for  client,  under  client's  execution,  494. 

for  client  at  judicial  sale,  453. 

of  demands  for  suit,  prohibited,  257-260. 

of  judgments,  for  what  purposes,  260. 

pendente  lite  from  client,  552,  553. 

from  client,  instances  where  sustained,  558,  559,  561. 


Qualifications — See  Admission. 

for  admission  to  English  bar,  30. 

to  French  bar,  17. 
as  attorney,  under  late  English  statutes,  112, 113. 
of  applicant  to  practice  as  attorney  in  courts  of  Arizona,  133. 
to  practicejas  attorney  in  courts  of  Arkansas,  134. 

in  courts  of  Dakota  Territory,  137,  138. 

in  United  States  Supreme  Court,  130. 
of  applicant  to  practice  as  attorney  in  courts  of  Iowa,  139. 
of  attorney,  effect  of  want  of,  110-112. 
Quantum  meruit — See  Action;  Compensation. 

attorney  entitled  to  recover  for  services  on,  when,  732. 
recovery  on,  after  rescission  of  special  agreement,  702. 

foripart  performance,  669. 
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Ratification— by  client  of  attorney's  acts,  is  effective,  when,  507,508. 
of  attorney's  unautliorized  appearance,  420,  430. 

sale  of  judgment,  454,  455. 
by  acceptance  of  fruit  of  compromise,  508. 
silence  amounts  to,  when,  502,  503. 
of  proceedings  of  attorney  is  invalid,  when,  444. 
Re-admission — of  attorney  to  practice,  112. 

after  striking  from  roll  at  attorney's  own  request,  189, 190. 
Reasonable  doubt— attorney  not  to  be  held  liable  in  cases  of,  569. 
Receipt — authority  of  attorney  to  bind  client  by,  446. 
Recognizance — liability  of  attorney  on,  274,  275. 

attorney  liable  on,  though  prohibited  from  becoming  bail,  253. 
attorney  may  bind  client  by,  to  prosecute  appeal,  443. 
Record — stranger  to  may  not  question  attorney's  authority,  436. 

of  suit,  as  evidence  against  attorney  in  action  for  negligence,  598. 
privilege  of  attorney  to  examine,  234. 
obliteration  of  by  attorney  is  ground  for  disbarment,  164. 
attorney  not  liable  for  copying  latent  error  in,  575. 
counsel  is  virtually  stranger  to,  458. 
Recovery — See  Compensation. 

by  attorney  for  services,  on  quantum  m,eruit,  704. 
percentage  on  amount  of,  as  attorney's  compensation,  719. 
Reference — of  cause  by  attorney  binds  client,  460. 

of  suit  to  arbitration,  authority  of  attorney  as  to,  482-484. 
of  cause,  does  not  affect  attorney's  right  of  lien,  756. 
of  bill  of  costs  to  taxatiop,  657-659. 
Registrar  of  solicitors — powers  and  duties  of,  63,  64. 
Registration — of  attorneys'  names,  under  English  system,  109, 110. 
Relation — See  Attorney  cmd  Client. 

of  attorney  and  client,  how  established,  384-388. 
how  commenced,  294,  380,  381. 

is  merged  into  that  of  debtor  and  creditor,  when,  201,  202. 
rules  of  agency  applicable  to,  441,  442. 
when  and  how  terminated,  511-513. 
termination  of  by  withdrawal  of  attorney,  526,  527. 
existence  of  as  basis  of  rule  of  privileged  communication,  333. 
contracts  for  compensation  made  during,  735,  736. 
Release — See  Debt;  Judgment. 
of  lien,  by  attorney,  475. 
of  client's  lien  by  attorney,  455,  456. 
by  attorney  of  garnishee  from  attachment,  453. 
of  indorsers  on  note,  453. 
Relief— See  Equity. 

not  usually  granted  to  client  where  judgment  goes  against  him 

through  laches  or  bad  faith  of  attorney,  586. 
against  acts  of  unauthorized  attorney,  409,  410. 
not  obtainable  in  equity  against  negligence  of  party  or  attorney, 

414,  415. 
against  judgment,  effect  of  attorney's  solvency,  427-431. 
barred  by  laches,  when,  431,  432. 
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of  client  ag  ainst  attorney  in  cases  of  negligence,  588,  589. 

authority  of  attorney  as  to  acts  affecting,  453. 

of  party  sued  by  attorney  without  authority,  435. 

of  party  whose  name  is  used  by  attorney  without  authority,  436. 

of  English  attorney,  for  costs,  674. 

in  case  of  conversion  of  money  by  attorney,  620,  621. 
Remnneration — of  attorneys  and  solicitors,  in  England,  640-648. 
Representation — of  plaintiff  and  intervener  in  suit  by  same  attorney, 

256. 
Representations — See  Admissions. 

by  counsel  to  be  regarded  as  those  of  client,  when,  464. 
Restoration — of  attorney's  name  to  roll,  condition  precedent  to,  174. 

of  attorney,  after  disbarment,  174. 
Restrictions — on  attorney  as  to  becoming  bail  or  surety,  252,  253. 

on  argument  of  counsel  to  jury,  246. 

on  purchase  of  demands  by  attorney  for  purpose  of  suit,  257-260. 
Retainer — See  Authority  ;  Employment;  Powers, 
In  general,  of  attorney,  what  is,  381. 

intention  of,  670. 

attorney  should  not  accept,  when,  670,1671. 

what  necessary  to  establish,  388. 

may  be  inferred,  389. 

should  generally  be  from  party  for  whom  attorney  appears,  389. 

contract  of  is  continuing,  676. 

assumption  of  from  appearance  by  attorney,  683. 

delivery  of  notes  to  attorney  for  collection  amounts  to,  684. 

contract  of  may  be  express  or  implied,  392. 

for  special  purpose,  390. 

general  or  special  employment,  393. 

proof  of  by  attorney's  own  admissions,  467. 

attorney  may  be  required  to  produce  evidence  of,  when,  404. 

is  presumed,  when  attorney  appears  for  party,  385,^386,  409. 

by  acquiescence  of  party,  387. 

what  proof  sufacient  to  establish,  682-688. 

need  not  be  written,  385,  389. 

by  parol,  is  suflScient  to  support  judgment,  389. 

in  writing  is  the  safest  practice,  389. 

contract  of  is  within  Statute  of  Frauds,  when,[675. 

in  appellate  court,  688. 

acceptance  of  by  law  firm,  nature  of  the  contract,  499,  500. 

on  both  sides  prohibited,  254,  255. 

is  not  recognized  by  courts  as  expiring  in  middle  [of  proceeding, 
508. 

prior,  to  be  made  known  to  client,  534,  535. 

to  prosecute  or  defend  suit,  effect  of,  442. 

by  corporations,  394,  395. 

by  member  of  firm,  387. 

what  undertaking  on  part  of  attorney  is  implied  in,  579,  580,  698. 

implied  authority  of  attorney  under,  in  casesjof  doubt,|444. 

by  one  as  agent  of  another,  393,  394. 

acceptance  of  by  law  firm,  nature  of  the  contract,  395,  396. 
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Bbtaikeb— OowHrateci. 

efifeot  of  dissolution  of  partnership  on,  395,  396. 

death  of  party  on,  396. 
acceptance  of  obliges  attorney  to  appear,  388. 
extends  to  new  action,  when,  390,  391. 
does  not  extend  to  incidental  proceedings,  391. 
implies  promise  to  pay  costs  incurred  upon,  391. 
of  two  attorneys,  not  partners,  compensation,  391. 
joint,  arising  from  consolidation  of  actions,  391. 
by  town  council,  sufficiency,  682, 
to  investigate  title,  what  involved  in,  626. 
effect  of  repudiation  of  by  client,  676. 
necessity  of  notice  for  termination  of,  676. 
abandonment  of  by  attorney,  what  amounts  to,  736,  737. 
is  determined  by  death  of  client,  388. 
may  be  disproved  under  general  issue,  689. 
results  flowing  from  generally,  441. 
authority  of  attorney  under  as  aflfecting  remedy,  453. 
right  of  attorney  to  compensation  under,  666-671. 
what  attorney  may  not  do  by  virtue  of,  450. 
may  not  enter  retraxit,  451, 452. 

release  sureties,  451. 

employ  substitutes,  502. 

discharge  debtor  without  payment,  450,  451. 

release  garnishee  from  attachment,  453. 

assign  suit  to  third  party,  452,  453. 

release  witness,  nor  party  in  interest,  451,  452. 

act  for  legal  representatives  of  deceased  client,  451. 

release  indorsers  on  note,  453. 

bind  client  by  admitting  erroneous  positions  of  law,  453. 

stipulate  not  to  appeal,  453. 

stipulate  not  to  move  for  new  trial,  453. 

execute  appeal  bond  in  client's  name,  453. 

purchase  for  client,  land  sold  under  mortgage  held  by  client, 
453. 

waive  substantial  rights  of  client,  453. 

bind  client  by  contract,  without  latter's  consent,  453,  454. 

waivejury  trial  in  criminal  case,  454. 

bind  client  by  agreement  to  take  land  instead  of  money,  454. 

compromise  debt  due  client,  454. 

assign  client's  demand  to  third  person,  454. 

sell  client's  judgment,  454,  455. 

discharge  debt  due  client  without  satisfaction,  455. 

direct  levy  upon  goods  under  process,  455. 

discharge  defendant  from  imprisonment,  455. 

release  valid  lien  in  favor  of  client,  455,  456. 

discharge  defendant  in  execution,  456,  457. 

bid  for  client  at  execution  sale,  456. 

stipulate  for  satisfaction  of  judgment  without  payment,  456. 

release  defendant's  property  from  lien  of  judgment,  457. 

release  or  discharge  cause  of  action,  458. 

barter  away  client's  rights,  471. 
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Betaineb — Continued. 

may  not  accept  securities  in  payment  of  client's  demand,  478. 
accept  bond  in  satisfaction  of  client's  claim,  479. 
receive  less  sum  than  is  due  on  claim,  481. 
bind  client  in  collateral  matters,  484. 
purchase  land  for  client  at  judicial  sale,  484. 
assign  judgment  or  execution,  491. 
release  damages,  492. 

prosecute  scire  facias  without  new  warrant,  492. 
satisfy  judgment  without  payment,  492,  493. 
release  or  postpone  lien  on  lands,  493,  494. 
purchase  for  client  under  latter' s  execution;  494. 
accept  interests  conflicting  with  those  of  client,  548> 
act  adversely  to  client's  interests,  550. 
Retaining  fee— right  of  attorney  to  recover,  667. 
Retaining  lieu — See  Lien. 

of  attorney,  nature  of,  and  to  what  attaches,  752-754. 
Retraxit — attorney  has  no  power  to  enter  under  general  retainer,  451, 

452. 
Revocation — See  Authority. 

of  attorney's  authority,  general  rules  as  to,  513,  518. 
of  appointment  of  attorney  by  death  of  client,  528. 
Right — of  parties  to  manage  their  own  causes,  384. 

of  parties  to  aid  of  counsel,  881-384. 
Rights — See  Attorney  and  Client. 

of  client  strictly  guarded  by  courts,  532,  533. 
Roman  courts — constitution  of  in  early  times,  2-4. 
functions  of  advpcate  in,  5,  6. 
of  jurisconsults,  6,  7. 
Rules — of  law,  liability  of  attorney  for  ignorance  of,  597. 
of  practice,  attorney  liable  for  non-observance  of  597. 
regulating  conduct  of  French  advocates,  14. 
Rules  of  court — attorney  required  to  be  acquainted  with,  573. 


s 

Sales — See  Purchase. 

from  client  to  attorney,  conditions  to  sustain,  560,  561. 
validity  of  as  to  third  parties,  560. 

of  real  estate,  employment  of  attorney  by  parties,  539,  540. 
Satisfaction  of  Judgment — authority  of  attorney  in  respect  to,  495, 496. 

^y  payment  to  attorney,  481. 

authority  of  attorney  to  execute  on  behalf  of  client,  479,  480. 
Scandalous  pleading— See  Pleading. 

liability  of  attorney  for  signing,  271. 
Scire  facias — attorney's  authority  to  prosecute,  492. 

new  attorney  may  be  employed  to  sue  out  writ  of,  510. 
Scottish  advocates — admission  of,  as  attorneys  and  solicitors  in  Eng- 
land and  Wales,  128,  129. 
Scrivener — is  within  rule  of  privileged  communication,  when,  341,  342. 
Seal — liability  of  attorney  for  omitting  where  necessary,  612. 


INDEX.  911 

Searches— duty  of  attorney  as  to,  in  examining  title,  625. 
Secrecy— See  Privilege. 

extent  of  duty  of,  on  part  of  attorney,  622,  623. 

when  attorney  is  exempt  from  obligation  of,  324,  326. 

waiver  of  privilege  of  by  client,  373,  374. 
Security— for  compensation,  pending  relation  between  attorney  and  cli- 
ent, 734,  735. 
Serjeant  at  law— history  of  office  of,  59-62. 

nature  of  degree  of,  49. 

distinguished  from  advocate,  61. 

admission  of  judges  into  order  of,  53. 
Service — of  notice,  acceptance  of  by  law  clerk,  501. 
Services — See  Compensation. 

right  of  attorney  to  recover  value  of  by  action,  671. 

recovery  for,  on  quantum  meruit,  669,  671. 

action  on  implied  assumpsit  for,  698. 

evidence  to  show  value  of,  681,  686-688. 

attorney  is  competent  witness  to  prove  value  of,  265,  266. 

instances  of  illegal  contracts  for,  714,  715. 

giving  of  note  as  payment  for,  709,  710. 

conveyance  of  land  by  client  as  compensation  for,  702,  703. 

divisible  contract  for,  688. 

value  of,  as  affected  by  attorney's  professional  standing,  681. 

are  deemed  necessaries,  when,  693,  694. 

on  behalf  of  wife,  are  deemed  necessaries  when,  692,  693. 

by  attorney,  in  "  lobbying,"  compensation,  715,  716. 

attorney's  lien  for,  in  protecting  homestead,  759. 
Set-off — See  Lien. 

in  actions  by  client  against  attorney,  620. 

unauthorized  agreement  by  attorney  in  respect  to,  478,  479. 

of  attorney's  claim  for  services,  against  debt  due  client,  704. 

allowed  in  disregard  of  attorney's  lien,  when,  770-772. 

is  superior  to  attorney's  charging  lien,  when,  771. 

of  costs  in  one  action  against  those  in  another,  771. 

is  prevented  by  assignment  of  debt  in  payment  of  attorney's  fees, 
when,  707. 
Settlement — See  Lien. 

between  parties,  as  aflfeoting  attorney's  lien,  773,  774. 

by  collusion  of  parties,  protection  of  attorney  against,  477. 
Sham  pleas — attorney  liable  to  costs  of,  270. 
Sheriff— liability  of  attorney  for  fees  of,  270. 

liability  of  attorney  for  illegal  seizure  by,  284. 
Silence — See  Ratification. 

ratification  of  acts  of  attorney  by,  507,  508. 
Skill — See  Diligence. 

degree  of  which  attorney  undertakes  to  furnish,  571,  572. 

attorney  chargeable  with  consequences  of  want  of,  when,  583. 
Slander — of  attorney,  is  actionable  when,  285,  286. 

expressions  held  slanderous,  286. 
held  not  slanderous,  287. 
Solicitor — origin  and  application  of  term,  62,  63. 

admission  of,  under  English  judicature  acts,  63. 
under  late  English  statutes,  115-120. 
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admission  to  practice  in  Irish  courts,  120-128. 

is  entitled  to  charge  for  attendance,  687. 

will  be  enjoined  from  acting  for  opposite  side  in  suit,  256. 

may  not  act  as  special  master  to  execute  decree  in  cause,  261. 

is  liable  for  costs,  when,  271. 

is  bound  by  rule  of  privileged  communication,  319. 

is  required  to  produce  mortgage  deed,  when,  353,  354. 

duty  of  in  investigating  titles,  542. 

not  liable  in  equity  for  negligence  in  investigating  title,  627. 

fees  of,  under  English  judicature  acts,  646. 

liability  for  investing  in  inadequate  securities,  589. 

may  be  concerned  for  several  parties  in  chancery  suit,  548,  549. 

m^ay  not  assign  business  of  client  to  others,  522. 

change  of  without  previous  order  of  court,  521,  522. 

notice  to  is  notice  to  client,  490». 

authority  of,  as  respects  receipt  of  money  due  client,  451. 

may  be  surety  upon  bond  for  costs,  254. 

will  be  ordered  to  pay  costs  in  what  cases,  204. 

lien  of,  on  funds,  for  costs,  740,  741. 
Specialist— degree  of  skill  and  diligence  required  of,  579. 
Specific  performance— of  contract  to  convey  land  to  attorney  for  pro- 
fessional services,  727,  728. 
Statutes — attorney  required  to  have  knowledge  of  existence  of,  573. 

prohibiting  attorneys  from  buying  demands  for  suit,  258. 

term  "client"  used  In,  construction,  304. 

attorney  not  liable  in  cases  of  doubtful  construction  of,  605. 
Statnte  of  Frauds — contract  of  retainer  is  within,  when,  675. 

contract  for  contingent  fee  is  not  within,  729, 730. 
Statute  of  liimitations — begins  to  run  against  attorneys  when,  396. 

running  of,  in  case  of  money  collected  by  attorney,  536,  619. 
contingent  fee  on  success  in  collections,  731,  732. 
in  favor  of  attorney,  in  case  of  trust,  552. 
on  attorney's  claim  for  services,  700. 

defense  of,  to  action  for  money  collected  by  attorney,  617. 

operation  of,  on  right  of  action  against  attorney,  638,  639. 

should  be  specially  pleaded,  679. 

general  lien  of  attorney  will  avail  against,  752. 

attorney's  lien  remains,  though  claim  is  barred  by,  756. 
Stay  of  proceedings— when  attorney  brings  action  without  authority, 
436,  437. 

payment  of  costs  on  by  attorney,  270. 

until  residence  of  plaintiff  be  disclosed,  368. 
Stenography — attorney  may  employ  means  to  take  testimony  by  use 

of,  449. 
Stipulation— attorney's  authority  as  to,  generally,  445,  487,  488. 

for  continuance  of  action,  485-487. 

as  to  abatement  of  suit,  validity  of,  460. 

as  to  sale  of  client's  property,  457. 

as  to  satisfaction  of  judgment,  456,  457. 

in  case  of  infant  party,  488. 

binding  on  client,  when,  446-448. 

in  promissory  notes,  for  attorney's  fee,  710,  711. 
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Stipulation— Conimwed. 

for  attorney's  fee  in  mortgages,  nature  of,  711,  712. 

by  attorney,  under  California  and  Indiana  practice,  487,  488. 

what  subject  matter  of  not  within  attorney's  authority,  465. 
Striking  from  roH— See  Disbarment. 

nature  of  proceeding,  and  in  what  court,  172. 

procedure  under  English  statutes,  214r-216. 

practice  on  application  under  English  system,  182. 

grounds  for,  155,  162,  163. 

instances  of  misconduct  authorizing,  168-173. 

insult  to  court  or  single  judge,  160. 

fraudulent  practice  by  attorney,  155. 

fraudulently  obtaining  admission  to  bar,  148, 149. 

engaging  in  practice  in  violation  of  statute,  129. 

for  permitting  use  of  name  to  others,  261,  262. 

for  breach  of  confidence  by  attorney,  623. 

summary  jurisdiction  of  courts  in  respect  to,  153,  154. 

proper  practice  on  applications  for,  180. 

answer  by  attorney  to  matters  of  afiadavit,  204,  205. 

at  attorney's  own  request,  189. 

non-liability  of  judge  in  civil  action,  in  case  of,  190-194. 

does  not  absolve  attorney  from  secrecy,  369. 
Submission — See  Arbitration. 

of  suit  to  arbitration  by  attorney,  443. 
Substantial  rights — of  client,  may  not  be  waived  by  attorney,  453. 
Substitute— See  Change  of  Attorney. 

authority  of  attorney  in  respect  to  employment  of,  502-506. 

death  of  attorney  terminates  power  of,  505. 
Substitution— See  Change  of  Attorney. 

of  attorney,  by  consent  of  client,  503,  504. 
notice  to  opposite  party,  517. 

effect  of,  on  attorney  changed,  525,  526. 

of  attorneys,  rule  governing  as  to  compensation  in  case  of,  733,  734. 
Success— in  litigation,  test  of,  706. 

is  not  guaranteed  by  attorney  in  accepting  retainer,  579. 
Suit— extent  of  attorney's  authority  in  management  of,  453,  457. 

authority  of  attorney  as  to  conduct  of,  442,  446. 
to  discontinue,  443. 

submission  of  to  arbitration  by  attorney,  443. 

attorney  not  allowed  to  change  sides  in,  254,  255. 

liability  of  attorney  in  respect  to  dismissal  of,  596,  598. 
for  abandonment  of,  633,  634. 

termination  of  does  not  remove  privilege  of  professional  communi- 
cation, 370. 

demands  may  not  be  purchased  by  attorney  for  purpose  of,  257-260. 

dismissal  of,  unauthorized  appearance  by  attorney,  415,  438. 

attorney  may  not  become  partner  in  results  of,  701. 

purchase  of  subject  of  by  attorney,  532,  533. 

compromise  of  does  not  include  matters  collateral,  470. 

recovery  in  as  measure  of  attorney's  compensation,  667,  668. 

advances  by  attorney  for  expenses  of,  repayment,  719. 

may  not  be  assigned  by  attorney  to  third  party,  453. 

management  of  in  federal  court,  458. 
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Suit  forma  pauperis — attorney's  compensation  in,  739. 
no  allowance  to  counsel  on  taxation  of  costs  in,  696. 
settlement  between  parties  as  affecting  attorney's  costs,  774. 
Summary  jurisdiction— over  attorneys,  is  inherent  in  court,  145, 161,. 
162. 
liability  of  attorney  to,  144. 
over  attorneys,  extent  of,  145. 

when  courts  will  exercise,  146, 147. 
in  case  of  negligence  or  ignorance  of  attorney,  148. 

of  fraudulent  admission  to  bar,  148, 149. 

of  maintenance,  185. 

of  gross  neglect  by  attorney,  587. 

of  abuse  of  license  by  attorney,  403. 
exercise  of,  where  attorney  acts  without  authority,  153. 
to  compel  performance  of  undertaking  by  attorney,  000. 
what  undertakings  of  attorneys  enforced  by,  152. 
object  of,  in  compelling  attorneys  to  perform  their  undertakings, 

151,  152. 
compelling  payment  of  moneys  collected  by  attorney,  197-203. 
cannot  be  invoked  to  compel  attorney  to  pay  over  moneys,  when, 

202,  203. 
compelling  delivery  up  of  papers  by  attorney,  195-197. 
exercise  of,  in  case  of  misconduct  of  attorney,  179. 
to  order  delivery  of  papers,  as  affecting  attorney's  lien,  759. 
effect  of  lapse  of  time  on  exercise  of,  151, 152. 
striking  name  of  attorney  from  roll,  153, 172. 
over  attorneys,  under  English  statutes,  214-216. 
Sureties— See  Retainer.  • 

attorney  may  not  release  under  general  retainer,  451. 
Suspension — See  Disbarment. 

corrupt  and  fraudulent  conduct  of  attorney  is  ground  for,  179. 

offense  of  barratry  is  ground  for,  183. 

compromising  criminal  charge,  214. 

nature  of  punishment,  155, 156. 

not  compulsory  on  other  courts  of  co-ordinate  jurisdiction,  214. 

statutory  provisions  as  to,  in  Alabama,  216-218. 


Taxation— reference  of  bill  of  costs  to,  657-660. 

occupation  of  attorney  may  be  subjected  to,  88. 
Teolmical  advantages— power  of  attorney  to  waive,  452. 
Tender— of  attorney's  services,  effect  on  compensation,  737,  738. 
Tennessee— attorney's  lien  in,  782. 
Termination — See  Retainer. 

of  relation  of  attorney  and  client,  generally,  511,  513. 
Test — as  to  whether  communications  of  client  to  attorney  are  privileged. 

312. 
Test  case- compensation  of  attorney  for  services  in,  706. 
Test-oath  acts— aim  and  constitutionality  of,  69-81. 


INDEX.  915 

Testimony— See  Witness. 

of  attorney  as  to  client's  handwriting,  361. 
as  to  collateral  facts,  364-367. 
is  admissible  to  show  by  whom  employed,  321. 
for  client,  competency  of,  265. 
showing  value  of  attorney's  services,  681,  682. 
Time— Umitation  of  in  argument  of  counsel,  249,  250. 

attorney  may  allow  extension  of  to  perfect  appeal,  449. 
Title— retainer  to  investigate,  what  involved  in,  626. 

diligence  required  of  attorney  in  investigation  of,  541,  542,  576. 
outstanding,  purchase  of  by  attorney,  557. 

purchase  of  by  attorney  enures  to  benefit  of  client,  562. 
attorney  estopped  from  acquiring,  when,  546. 
costs  of  searches  of,  542. 

attorney  consulted  as  to  may  not  divulge  flaw  in,  302. 
liability  of  attorney  for  negligence  in  examining,  612. 
for  omission  to  make  searches,  625. 
for  disclosing  defects  in,  625. 
for  defective  advice  as  to,  627,  628. 
Title  deeds— mortgagee  or  purchaser  is  not  bound  to  produce,  353. 

extent  of  attorney's  lien  on,  751,  752. 
Transactions— between  attorney  and  client,  how  guarded,  542-544. 
between  attorney  and  client,  instances  of  upheld,  546,  547. 

instances  of  set  aside,  546-548. 
Treason— assignment  of  counsel  to  person  accused  of,  131. 
Treble  damages— attorney  liable  to,  for  deceit  or  collusion,  146. 
Trespass— See  Liability. 

joint  liability  of  attorney  and  client  for,  283,  284. 
liability  in,  for  wrongful  issue  of  process,  276,  277. 
joint  action  of,  against  attorney  and  client,  278. 
set-off  of  costs  in  action  of,  770. 
Trial— See  Duties. 

duties  of  attorney  in  preparing  for,  generally,  535,  536. 
duty  of  counsel  to  be  present  or  represented  at,  536. 
liability  of  attorney  for  negligence  in  preparing  for,  575. 
stipulation  of  attorney  as  to  postponement  of,  validity,  460. 
is  not  concluded  until  verdict  rendered  or  jury  discharged,  556. 
postponement  of  to  obtain  assistance  of  counsel,  383. 
admission  of  facts  on  by  attorney,  460-464. 
authority  of  attorney  to  enter  into  stipulation  on,  464. 
implied  admission  of  facts  on,  466. 
conduct  of,  in  French  courts,  14-16. 
Trover — action  of,  for  conversion  of  money  by  attorney,  620,  621. 
Trust — arises  by  operation  of  law,  when,  552. 
how  to  be  fulfilled  by  attorney,  530,  531. 
attorney  must  remain  faithful  to  after  termination  of  employment, 

259. 
in  case  of  purchase  of  lauds  by  attorney  under  client's  judgment, 

551,  552. 
attorney  is  held  implied  trustee  for  client,  when,  551. 
breach  of  by  attorney  in  receiving  compensation  from  opposite 
side,  256. 
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client  may  elect  to  hold  attorney  as  trustee,  when,  556. 

sufficient  allegation  of  in  pleading,  552. 

running  of  Statute  of  Limitations  in  case  of,  552. 
Trust  relation — See  Trust. 

exists  between  attorney  and  client,  532. 
Trustee — See  Trust. 

attorney  maybe  held  liable  as,  when,  540,  541. 

costs  to  solicitor  acting  as,  559,  560. 


TJ 

Ultra  vires — contract  i  by  county  commissioners  for  compensation  of 

attorney  is,  when,  714,  715. 
TTmpire — attorney  may  act  as  for  both  parties,  when,  548. 
Undertaking — See  Liability. 

liability  of  attorney  on,  149. 

to  action  on,  274,  275. 
implied,  liability  of  attorney  on,  275. 
of  attorney,  discharge  of  by  acts  of  client,  149, 150. 
in  a  purchase  or  mortgage  transaction,  540,  541. 
summary  enforcement  of,  150. 
remedy  by  action  for  breach  of,  153. 
on  part  of  attorney  in  accepting  retainer,  579,  580. 
United  States  courts — power  to  punish  contempts,  212,  213. 
Useless  work — attorney  not  entitled  to  recover  for,  609,  610. 


V 

Vacation — of  judgment  in  case  of  attorney's  unauthorized  appearance, 
430,  431. 
of  judgment,  attorney's  authority  as  to,  496. 
Validity — See  Compensation. 

of  attorney's  agreements  for  contingent  fees,  716-720. 

of  agreement  for  fixed  sum  in  gross  as  attorney's  compensation, 

707,  708. 
of  stipulation  in  note,  for  attorney's  fee,  711. 

in  chattel  mortgage,  for  attorney's  fee,  712. 
of  contracts  for  "lobby  "services  of  attorney,  715,  716. 
of  agreement  between  attorney  and  client  to  assign  future  verdict, 

730.  I 
of  attorney's  contract  for  compensation,  made  during  relation,  735, 
736. 
Value — of  attorney's  services,  determination  of,  generally,  693-699. 

of  attorney's  services,  determination  of  by  jury,  697. 
Variance— between  allegation  and  proof  in  libel,  291. 
Venue — attorney  liable  for  laying  in  wrong  county,  599. 
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Veriflcation-of  charge  of  misconduct  against  attorney,  180. 

of  papers,  attorney's  authority  as  to,  447. 
attorney's  authority  to  -waive,  447. 
Vexatious  proceeding-payment  of  costs  by  attorney  in  case  of,  271. 
Vocation— See  Attorney;  Office. 

of  lawyer  or  attorney  at  law,  67,  68. 

attorney  not  liable  for  errors  or  mistakes  incident  to,  when,  533. 
Void  proceedings— liability  of  attorney  in  acting  under,  281. 
Vouclier— on  which  attorney  acts,  production  of,  384,  385.' 


Waiveiv-by  attorney  of  privilege  from  arrest,  229. 

of  irregularities,  444. 

of  objections  to  evidence,  445. 
to  interrogatories,  448. 

of  statutory  requisites,  450. 

of  jury  trial  in  criminal  case,  454. 

of  judgment  for  want  of  answer,  459,  460. 

of  technical  advantages,  452,  458. 

of  verificaiion,  447. 

of  notice,  authority  of  attorney  as  to,  445. 

of  attorney's  lien,  generally,  761-764. 

of  right  to  proceed  by  attachment  against  attorney,  146. 

of  misconduct  of  counsel  in  argument,  249. 

by  client  of  privilege  of  professional  communication,  373,  374. 
Warrant— of  attorney,  to  appear  for  client,  401,  402. 

appointment  of  attorney  by,  401. 

of  attorney,  former  use  of,  384,  385. 

may  be  compelled  to  be  shown,  when,  405. 

who  may  call  for  production  of,  438. 

to  prosecute  scire  facias,  492. 

what  insuflficient  to  constitute,  438,  439. 

liability  of  attorney  in  respect  to  issue  of,  282,  283. 
West  Virginia — attorney's  lien  in,  783. 

Will — application  of  rule  of  privilege  in  respect  to  drawing  of  by  attor- 
ney or  solicitor,  356,  358. 
Withdrawal  of  attorney — grounds  for,  and  notice  of,  526,  527. 

effect  on  right  to  compensation,  365. 
Witness — See  Privilege. 

what  attorney  may  be  required  to  disclose  as,  328-331. 

effect  of  client's  calling  attorney  as,  336. 

attorney  as,  in  case  conducted  by  him,  262-265. 

cross-examination  of  attorney  when  called  as  by  party,  336. 

opinion  of,  to  show  value  of  attorney's  services,  687. 

who  may  testify  in  action  against  attorney  for  negligence,  603. 

attorney  not  liable  for  fees  of,  270,  271. 
for  expenses  of  attendance  by,  268. 

examination  of  by  attorney  in  preparing  for  trial,  535. 

may  not  be  released  by  attorney  under  general  retainer,  451,  452. 
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■Women — See  Admission. 

admission  of,  as  attorneys  at  law,  82,  86. 

may  be  admitted  as  attorneys  in  California,  134. 
in  Illinois,  139. 
in  New  York,  141. 
Words— privileged  use  of  in  legal  proceedings,  250,  251. 

slanderous  or  not  slanderous  of  attorney,  286-289. 
Writ — attorney  liable  for  mistake  made  in  preparing,  575, 

liability  for  indorsement  of,  273,  274. 

when  regular,  attorney  not  liable  for  an  arrest  or  levy  under,  281. 
"Writ  of  error— attorney's  authority  to  bring,  443. 

does  not  lie  from  order  refusing  attorney  permission  to  appear,  439. 


